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APPENDIXES 
APPENDIX I 


DocuMENTs PLAcep IN THE Recorp as Exutsirs anp DocuMENTs TO 
Wuicu REFERENCE Was MADE By WITNESSES OR MEMBERS OF THE 
SuBcOMMITTEE DurING THE HEARINGS 


FEDERAL TRADE COMMISSION v. NATIONAL CASUALTY CoO. 
CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE SIXTH CIRCUIT 
No. 435. Argued April 9-10, 1958.—Decided June 30, 1958.* 


The Federal Trade Commission ordered respondent insurance companies to cease 
and desist from certain advertising practices found by the Commission to be 
false, misleading and deceptive, in violation of §5 of the Federal Trade Com- 
mission Act. The orders purported to apply in States having laws forbidding 
such practices as well as in States not having such laws. The companies’ 
advertising material was prepared by them and shipped in bulk to local agents 
who distributed it locally. Only an insubstantial amount went directly from 
the companies to the public, and there was no use of radio, television, or other 
means of mass communication by the companies. The Courts of Appeals set 
aside the Commission’s orders on the ground that, under the McCarran-Fergu- 
son Act, the Commission had no jurisdiction to make such orders effective in 
States having laws forbidding such practices. Held: The judgments are 
affirmed. Pp. 561-565. 


243 F. 2d 719, 245 F. 2d 883, affirmed. 

Ralph S. Spritzer argued the causes for petitioner. On the brief were Solicitor 
General Rankin, Earl W. Kintner and James E. Corkey. 

John F. Langs argued the cause and filed a brief for respondent in No. 435. 

J. D. Wheeler argued the cause and filed a brief for respondent in No. 
436. 
A brief of amici curiae urging affirmance was filed by Paul L. Adams, At- 
torney General of Michigan, Samuel J. Torina, Solicitor General, and Stanton 
8. Faville, Chief Assistant Attorney General, joined in by State Attorneys Gen- 
eral Robert Morrison of Arizona, Bruce Bennett of Arkansas, Duke W. Dunbar 
of Colorado, John J. Bracken of Connecticut, Richard W. Ervin of Florida, 
Eugene Cook of Georgia, Latham Castle of Illinois, Hdwin K. Steers of Indiana, 
Norman A. Erbe of Iowa, John Anderson, Jr. of Kansas, Jo M. Ferguson of Ken- 
tuck, Jack P. F. Gremillion of Louisiana, C. Ferdinand Sybert of Maryland, 
John M. Dalton of Missouri, Clarence 8. Beck of Nebraska, Harvey Dickerson 
of Nevada, Louis C. Wyman of New Hampshire, Fred M. Standley of New Mex- 
ico, Louis J. Lefkowitz of New York, Leslie R. Burgum of North Dakota, Witl- 
liam Saxbe of Ohio, Mac Q. Williamson of Oklahoma, Robert Y. Thornton of 
Oregon, Thomas D. McBride of Pennsylvania, J. Joseph Nugent of Rhode Island, 
T. 0. Callison of South Carolina, Phil Saunders of South Dakota, George F. Me- 
Canless of Tennessee, Will Wilson of Texas, E. Richard Callister of Utah, A. 8S. 
Harrison, Jr. of Virginia, Frederick M. Reed of Vermont, John J. O’Connell of 
Washington, W. W. Barron of West Virginia, Stewart G. Honeck of Wiscon- 
sin and Thomas O. Miller of Wyoming. 

Briefs of amici curiae urging affirmance were also filed by Franklin J. Marr- 
yott, L. J. Carey, Joseph P. Craugh, John W. Joanis and Garl Watkins for the 
American Mutual Insurance Alliance, Whitney North Seymour for the Health 
Insurance Association of America, and Hugh B. Cow and H. Thomas Austern 





*Together with No. 436, Federal Trade Commission v. American Hospital & Life Insur- 
ance Co., on certiorari to the United States Court of Appeals for the Fifth Circuit. 
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for the Life Insurance Association of America and the American Life Cop. 
vention. 

PER CURIAM. 

The Courts of Appeals for the Fifth and Sixth Circuits have set aside cease 
and-desist orders of the Federal Trade Commission prohibiting respondent jp. 
surance companies from carrying on certain advertising practices found by 
the Commission to be false, misleading, and deceptive, in violation of the Feq. 
eral Trade Commission Act, 15 U.S.C. § 45.1 These orders seek to proscrib 
activities within the boundaries of States that have their own statutes pro 
hibiting unfair and deceptive insurance practices as well as within States that 
do not. The courts below concluded that in view of the existence of theg 
statutes, the McCarran-Fergnson Act, 15 U.S.C. §§ 1011-1015, prohibits the 
Federal Trade Commission from regulating such practices within the States hay. 
ing these statutes. We granted certiorari to review this interpretation of ap 
important federal statute. 355 U.S. 867. 

Respondents, the National Casualty Company in No. 435 and the Americap 
Hospital and Life Insurance Company in No. 436, engage in the sale of health 
and accident insurance. National is licensed to sell policies in all States, ag 
well as the District of Columbia and Hawaii, while American is licensed in foyr. 
teen States. Solicitation of business for National is carried on by independent 
agents who operate on commission. The company’s advertising material is pre. 
pared by it and shipped in bulk to these agents, who distribute the materia] 
locally and assume the expense of such dissemination. Only an insubstantia] 
amount of any advertising goes directly by mail from the company to the public. | 
and there is no use of radio, television, or other means of mass communication 
by the company. American does not materially differ from National in method 
of operation. 

The pertinent portions of the McCarran-Ferguson Act are set forth in the mar. 
gin.” An examination of that statute and its legislative history establishes that 
the Act withdrew from the Federal Trade Commission the authority to regu. 
late respondents’ advertising practices in those States which are regulating those 
practices under their own laws.’ 

Petitioner asserts that for constitutional reasons the McCarran-Ferguson Act 
should be construed to authorize federal regulation in these cases. It is urged 
that because Congress understood that in accordance with due process there are 
territorial limitations on the power of the States to regulate an interstate bus. 
iness, it did not intend to foreclose federal regulation of interstate insurance asa 
supplement to state action. However, petitioner concedes that this constitv- 
tional infirmity on the power of the States does not operate to hinder state 
regulation of the advertising practices of the respondents in the instant cases, 
Whatever may have been the intent of Congress with regard to interstate insur. 
ance practices which the States cannot for constitutional reasons regulate effee- 
tively, that intent is irrelevant in the cases before us. Respondents’ advertising 
programs require distribution by their local agents, and there is no question but 
that the States possess ample means to regulate this advertising within their 
are boundaries. Cf., e. g., Robertson v. California, 328 U.S. 440, 445, n 

. 461. 


1The decision of the Court of Appeals for the Fifth Circuit is reported at 243 F. 2d 719, 
The decision of the Court of Appeals for the Sixth Circuit is reported at 245 F. 2d 883. 

2“That the Congress hereby declares that the continued regulation and taxation by the 
several States of the business of insurance is in the public interest, and that silence on the 
part of the Congress shall not be construed to impose any barrier to the regulation or 
taxation of such business by the several States. 

“Sec. 2. (a) The business of insurance, and every person engaged therein, shall be 
ips mee to the laws of the several States which relate to the regulation or taxation of such 
usiness. 

“(b) No Act of Congress shall be construed to invalidate, impair, or supersede any law 
enacted by any State for the purpose of regulating the business of insurance, or which 
imposes a fee or tax upon such business, unless such Act specifically relates to the 
business of insurance: Provided. That after June 30, 1948. ... the Sherman Act,... 
the Clayton Act, and ... the Federal Trade Commission Act . .. shall be applicable to 
the business of insurance to the extent that such business is not regulated by State law. 

..’ 59 Stat. 33, as amended. 61 Stat. 448, 70 Stat. 908. 

8 The crucial proviso in Section 2(b) was the subject of extended debate. See, esnecially, 
the remarks of Senator McCarran, 91 Cong. Rec. 1443, and Senator Ferguson, 91 Cong. 
Ree. 1481. A substantial amount of material annears during the formnlating period of 
the McCarran-Ferguson Act. See, e. g., 8. Rep. No. 20, 79th Cong., 1st Sess.: H. R. Rep. 
No. 143, 79th Cong., 1st Sess., and the remarks of Senators Ferguson, Murdock, and 
Radcliffe, 91 Cong. Ree. 482-483, and of Representatives Hancock and Gwynne, 9% 
Cong. Rec. 1087, 1089-1090. 

4Cf., e. g., H. R. Rep. No. 143, 79th Cong., Ist Sess. 3, and 91 Cong. Rec. 144 


9 
5 See also Hoopeston Canning Co. v. Cullen, 318 U.S. 313; Osborn v. Ozlin, 310 U. 8. 53 
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Petitioner also argues in a different vein that even if the McCarran-Ferguson 
Act bars federal regulation where state regulation has been effectively applied, 
the exercise of Commission authority in these cases should be upheld because 
the States have not “regulated” within the meaning of the Section 2(b) proviso. 
This argument is not persuasive in the instant cases. Each State in question 
has enacted prohibitory legislation which proscribes unfair insurance advertising 
and authorizes enforcement through a scheme of administrative supervision.° 
Petitioner does not argue that the statutory provisions here under review were 
mere pretense. Rather, it urges that a general prohibition designed to guarantee 
certain standards of conduct is too “inchoate” to be “regulation” until that 
prohibition has been crystalized into “administrative elaboration of these stand- 
ards and application in individual cases.” However, assuming there is some 
difference in the McCarran-Ferguson Act between “legislation” and “regulation,” 
nothing in the language of that Act or its legislative history supports the 
distinctions drawn by petitioner. So far as we can determine from the records 
and arguments in these cases, the proviso in Section 2(b) has been satisfied. 

The judgments of the Courts of Appeals are Affirmed. 





TRAVELERS HEALTH ASSOCIATION, PETITIONER UV. FEDERAL TRADE COMMISSION, 
RESPONDENT 


No. 15748 
United States Court of Appeals, Eighth Circuit 
Jan. 13, 1959 


Proceedings on petition for review of a cease-and-desist order of the Federal 
Trade Commission. The Court of Appeals, Sanborn, Circuit Judge, held that 
since Nebraska director of insurance had power to regulate practices of insurers 
domiciled in Nebraska in their solicitation of insurance in that and other states 
and was empowered to deal with unfair and deceptive trade practices engaged in 
by such insurers in other states, the McCarran-Ferguson Act precluded the Fed- 
eral Trade Commission from regulating advertising practices of such insurer in 
promotion and sale, by mail, of insurance. 

Order vacated. 

Vogel, Circuit Judge, dissented. 


1. Trademarks and Trade Names and Unfair Competition—103 


Validity of cease-and-desist order of Federal Trade Commission would depend 
upon law applicable at time order came on for review, and it would be of no sub- 
stantial consequence that Nebraska statute amendment expressly authorizing 
director of insurance to deal with unfair and deceptive trade practices engaged 
in, in other states, by insurers domiciled in Nebraska, had not been in effect at 
time Commission entered order. 


2. Courts—406.9(3) 


A substantial change in applicable law which alters rule governing case will 
ordinarily be given effect on review, even though change occurred after entry of 
order or judgment. 


3. Trademarks and Trade Names and Unfair Competition—117 


Where Nebraska insurance director had power to regulate practices of in- 
surers domiciled in Nebraska in solicitation of insurance in that and other 
states and was empowered to deal with unfair and deceptive trade practices 
engaged in by insurers in other states, the McCarran-Ferguson Act precluded the 
Federal Trade Commission from regulating advertising practices of such insurer 
in promotion and sale, by mail, of insurance. Federal Trade Commission Act, 
$5, as amended, 15 U.S.C.A. $45; MecCarran-Ferguson Insurance Regulation 
Act, §§ 1-5, 2 (a,b), 15 U.S.C.A. §§ 1011-1015, 1012 (a, b). 

©. C. Fraizer, Lincoln, Neb. (T. J. Fraizer and Fraizer & Fraizer, Lincoln, Neb., 
on the brief), for petitioner. 

James BE. Corkey, Asst. General Counsel, Federal Trade Commission, Wash- 
ington, D. C. (Karl W. Kintner, General Counsel, and J. B. Truly, Alvin L. Ber- 





*At the time the complaints were filed thirty-six States had enacted the “Model Unfair 
Trade Practices Bill for Insurance.” Eight others had statutes essentially the same in 
effect as the “Model Bill.” 
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man, Edwin S. Rockefeller and Frederick H. Mayer, Attorneys, Federal Trade 
Commission, Washington, D. C., on the brief), for respondent. 
Clarence S. Beck, Atty. Gen. of the State of Nebraska, and Ralph D. Ne] 


Asst. Atty. Gen. of the State of Nebraska, filed brief for the State of Nebraska | 


as Amicus Curie, in support of petitioner. Joinders in the Amicng 
Curie brief of the State of Nebraska with respect to the question 
the jurisdiction of the Federal Trade Commission were filed by the following. 
Bruce Bennett, Atty. Gen., for the State of Arkansas; John J. Bracken, Atty 
Gen., of the State of Connecticut; Richard W. Ervin, Atty. Gen., for the State 
of Florida; Bugene Cook, Atty. Gen., for the State of Georgia ; Norman A. Erty 
Atty. Gen., for the State of Iowa; Jo M. Ferguson, Atty. Gen., and Earle v 
Powell, Asst. Atty. Gen., for the Commonwealth of Kentucky; Jack P. F. Gre 
million, Atty. Gen., for the State of Louisiana; Rufus D. Hayes, Baton Roy 

La., Comm. of Ins. of the State of Louisiana ; Frank F. Harding, Atty. Gen., fy 
the State of Maine; C. Ferdinand Sybert, Atty. Gen., for the State of Marylang: 
Thomas M. Kavanagh, Atty. Gen. of the State of Michigan; Fred M. Standley, 
Atty. Gen., for the State of New Mexico; Louis J. Lefkowitz, Atty. Gen., of th 
State of New York; Leslie R. Burgum, Atty. Gen., for the State of North Dakota: 
T. C. Callison, Atty. Gen., for the State of South Carolina; EB. R. Callister, Atty 
Gen., for the State of Utah; Frederick M. Reed, Atty. Gen., for the State of Vo. 
mont; Kenneth C. Patty, Atty. Gen., for the Commonwealth of Virginia ; Stewar 
G. Honeck, Atty. Gen., of the State of Wisconsin; Thomas O. Miller, Atty. Gen, 
for the State of Wyoming; Duke W. Dunbar, Atty. Gen., of the State of Colorado, 

Whitney North Seymour, New York City, and Simpson, Thacher & Bartlet, 
New York City, filed brief for The Health Insurance Ass’n of America, amig 
curiez. 

Before SANBORN, JOHNSEN and VOGEL, Circuit Judges. 

SANBORN, Circuit Judge. 

Travelers Health Association, of Omaha, Nebraska, by a petition to reviey, 
challenges the validity of a cease and desist order of the Federal Trade Con. 
mission dated December 20, 1956. The order was based upon a determination 
by the Commission (1) that it had jurisdiction to regulate the advertising prac 
tices of the petitioner in the promotion and sale, by mail, of insurance agains 
disability caused by sickness, and (2) that certain of the petitioner’s practices 
were false, misleading, and deceptive within the meaning of the Federal Tra 
Commission Act, 15 U.S.C. § 45, 15 U.S.C.A. § 45. The order under review pr 
hibited the petitioner from carrying on the practices found by the Commission 
to be unlawful. 

The petitioner contended before the Commission, and contends here: 1. That 
the Commisison was precluded by the McCarran-Ferguson Act, 15 U.S.C. § 1011- 
1015, 15 U.S.C.A. § 1011-1015, from regulating the advertising practices of the 
petitioner, since its insurance business was subject to State laws “which relate 
to the regulation * * * of such business.”* 2. That none of the advertising 
practices proscribed by the Commission was false, misleading, or deceptive. 

The case was first argued and submitted to this Court on November 13, 1957. 
Decision was deferred pending the disposition by the Supreme Court of the 
cases of American Hospital & Life Insurance Co. v. Federal Trade Commission, 
5 Cir., 243 F. 2d 719, and National Casualty Company v. Federal Trade Con- 


1The pertinent portions of the McCarran-Ferguson Act, 59 Stat. 33, as amended, 61 
Stat. 448, are as follows: 

“That the Congress hereby declares that the continued regulation and taxation by th 
several States of the business of insurance is in the public interest, and that silence o 
the part of the Congress shall not be construed to impose any barrier to the regulation 
or taxation of such business by the several States. 

“Sec. 2. (a) The business of insurance, and every person engaged therein, shall be sub 
ect to the laws of the several States which relate to the regulation or taxation of such 

usiness. 

“(b) No Act of Congress shall be construed to invalidate, impair, or supersede any 
law enacted by any State for the purpose of regulating the business of insurance, or 
which imposes a fee or tax upon such business, unless such Act specifically relates to 
the business of insurance: Provided, That after June 30, 1948, the [Sherman] Act, * ** 
the Clayton Act, and * * * the Federal Trade Commission Act * * * shall be apeiias 
to the business of insurance to the extent that such buisness is not regulated by State 
law.” 
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mission, 6 Cir., 245 F. 2d 883, to review which the Supreme Court granted 
certiorari on November 12, 1957. 355 U.S. 867, 78S. Ct. 119, 2 L, Ed. 2d 73. In 
those cases, it was held by the respective Courts of Appeals that, because of the 
McCarran-Ferguson Act, the Federal Trade Commission had exceeded its juris- 
diction in attempting to regulate the advertising practices of the insurers there 
involved. A reversal of those deciisons would have settled the problem of the 
Commission’s jurisdiction in its favor in the instant case. However, on June 30, 
1958, the Supreme Court, in a Per Curiam opinion, affirmed the judgments in both 
cases. Federal Trade Commission v. National Casualty Co., and Federal Trade 
Commission v. American Hospital and Life Insurance Co., 357 U.S. 560, 78 S. Ct. 
1260, 2 L. Ed. 2d 1540. In its opinion, the Supreme Court said of the McCarran- 
Ferguson Act (at pages 562-563 of 357 U.S., at page 1261 of 78 S. Ct.) : 

«“* * * An examination of that statute and its legislative history estab- 
lishes that the Act withdrew from the Federal Trade Commission the 
authority to regulate respondents’ [the insurers’] advertising practices in 
those States which are regulating those practices under their own laws.” 

At our direction, the question of the Commission’s jurisdiction over the adver- 
tising practices of the petitioner in the instant case was reargued and the case 
finally submitted on September 13, 1958. 

The obvious purpose of the McCarran-Ferguson Act was to remove the cloud 
cast by the case of United States v. South-Eastern Underwriters Association, 
322 U.S. 533, 64 S. Ct. 1162, 88 L. Ed. 1440, upon the right of the States to con- 
tinue to regulate and to tax interstate insurance business under their own laws, 
as they had done for some seventy-five years. The history and effect of the 
Act has already been adequately explained. See Prudential Insurance Co. v. 
Benjamin, 328 U.S. 408, 429-431, 66 S. Ct. 1142, 90 L. Ed. 1342; Maryland 
Casualty Co. v. Cushing, 347 U.S. 409, 413, 74 S. Ct. 608, 98 L. Ed. 806; North 
Little Rock Transportation Co., Inc. v. Casualty Reciprocal Exchange, 8 Cir., 
181 F. 2d 174, 176; American Hospital & Life Insurance Co. v. Federal Trade 
Commission, 5 Cir., 243 F. 2d 719; National Casualty Company v. Federal Trade 
Commission, 6 Cir., 245 F. 2d 883, 887-888; Securities and Exchange Commission 
y. Variable Annuity Life Ins. Co. of America, D.C.D.C., 155 F. Supp. 521, 527. 

The petitioner asserts that its insurance business, including its advertising 
practices, is regulated by State law within the meaning of the McCarran-Fer- 
guson Act, and that, under Section 2 (a) and (b) of the Act, the Commission is 
clearly without authority to do any additional or supplemental regulating of 
petitioner’s advertising practices. 

The Federal Trade Commission contends that the Supreme Court, in its 
decision of June 30, 1958, in the National Casualty Company and American Hos- 
pital & Life Insurance Co. cases, merely held that the States possess ample 
means to regulate insurance advertising disseminated by companies licensed 
to do business in those States and represented by agents located within their 
boundaries; that the Court expressly refrained from ruling upon the applica- 
bility of the McCarran-Ferguson Act to the mail order insurance business; that 
no amount of State regulation of insurance advertising can effectively stop the 
influx into a State of deceptive advertising material mailed by an out of State 
company doing a mail order insurance business; that, under the proviso of 
Section 2(b) of the McCarran-Ferguson Act, the Federal Trade Commission 
Act is applicable to the petitioner’s advertising practices; and that the Commis- 
sion has jurisdiction. 

The Supreme Court, in its opinion of June 30, 1958, in the National Casualty 
Company and American Hospital & Life Insurance Co. cases, decided no more 
than it was required to decide, and confined its opinion to the exact factual 
situation presented. That court, as the Commission says, was dealing with 
the advertising practices of insurers operating through agents in States in 
which the insurers were licensed. In the instant case the petitioner is licensed 
only in the States of Nebraska and Virginia. It sends letters soliciting insur- 
ance by mail throughout the United States. It has policyholders in every State 
in the Union, and all of its business is transacted through the mail at its home 
office in Omaha. It pays taxes to Virginia on premiums collected from its in- 
sureds in that State, but pays all other premium taxes to Nebraska. Since its 
incorporation in 1904, the petitioner has been supervised, regulated and periodi- 
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cally examined by the Insurance Department of the State of Nebraska. That 
the laws of that State are adequate to enable the Nebraska Insurance Depart. 
ment to deal effectively with any unfair advertising practice of the petitioner 
or of any other insurer domiciled in that State cannot be questioned. 

The Nebraska “Unfair Competition and Trade Practices” Act of 1947 (Secs. 
44-1501 to 44-1521, Revised Statutes of Nebraska 1943, Reissue 1952) as ameng. 
ed in 1957 (Secs. 44-1501 et seq., Revised Statutes of Nebraska 1943, 1957 Cumulg. 
tive Supplement) expressly prohibits an insurer domiciled in that State from 
engaging there or elsewhere in any “unfair or deceptive acts and practices in the 
conduct of the business of insurance.” § 44-1503. The Act empowers the Diree. 
tor of Insurance (1) to prefer charges against any such insurer if he has reagop 
to believe that it has, in Nebraska or elsewhere, engaged “in any unfair or decep. 
tive acts or practices in the conduct of such business,” and to give the insure 
notice of a hearing on the charges (§ 44-1506) ; (2) to take evidence at the hear. 
ing (§ 44-1507) ; and (3) to issue a cease and desist order if he determines that 


the insurer has engaged in the wrongful acts and practices with which it jg | 


charged. (§ 44-1509). 

[1-3] At the time the Commission entered the order under review, the Ne 
braska Act did not expressly authorize the Director of Insurance to deal with 
unfair and deceptive trade practices engaged in, in other states, by an insurer 
domiciled in Nebraska. That, we think, is of no substantial consequence. The 
validity of the order under review depends upon the law presently applicable. 
A substantial change in applicable law, occurring after the entry of an order or 
judgment, which alters the rule governing a case will ordinarily be given effect 
on review. See and compare, Trapp v. Metropolitan Life Insurance Co., 8 Cir, 
70 F. 2d 976, 982, and cases cited. Moreover, we think the Director of Insurance of 
Nebraska at all times here involved had the power to regulate the practices of 
the petitioner in the solicitation of insurance in Nebraska and other states. 

It must be kept in mind that the business of the petitioner was all done at or 
from its home office in Omaha. There its solicitation material originated and 


was mailed; there the applications for insurance induced by solicitation were | 


received; there all policy contracts were written; and there all premiums were 
paid. With every activity of the petitioner, in the conduct of its business, sub. 
ject to the supervision and control of the Director of Insurance of Nebraska, 
we think that the petitioner’s practices in the solicitation of insurance by mail 
in Nebraska or elsewhere reasonably and realistically cannot be held to be 
unregulated by State law. 

In our opinion, there is no controlling distinction between the instant case and 
the National Casualty Company and American Hospital & Life Insurance (Co, 
cases. We think that the advertising practices of the petitioner are regulated 
by State law within the letter and spirit of the McCarran-Ferguson Act, and that 
the Act has placed such practices beyond the regulatory power of the Commis 
sion. 

The order under review is vacated on the ground that the Federal Trade Con- 
mission is, and was, without authority to regulate the practices of the petitioner 
in soliciting insurance. 

VoceEL, Circuit Judge (dissenting). 

I do not dispute the majority’s contention that “A substantial change in ap 
plicable law, occurring after the entry of an order or judgment, which alters the 
rule governing a case will ordinarily be given effect on review’, but I do not 
believe here that the after-the-fact amendment of the Nebraska Code to include 
deceptive practices ‘in any other state” is the kind of regulation by state law 
Congress had in mind. To force the citizens of other states to rely upon Ne 
braska’s regulation of the long distance advertising practices of the petitioner 
in the promotion and sale by mail or otherwise of insurance outside the State of 
Nebraska seems to me impractical and ineffective. This is much too frail a reed 
upon which to lean. The petitioner’s mail order business is not regulated and 
cannot be regulated by the laws of the states whose citizens are subjected to the 
mail disseminated advertising. I believe the order of the Federal Trade Con- 
mission falls squarely within the purview of the Section 2(b) proviso of the Me 
Carran-Ferguson Act and should be sustained. 
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In the District Court of the United States for the Northern District of California, 
Southern Division, 


Before Hon, Fred L. Wham, Judge 
No. 37,934 


CALIFORNIA LEAGUE OF INDEPENDENT INSURANCE PRODUCERS, ET AL., PLAINTIFFS, 
v. AETNA CASUALTY & SURETY CO., ET AL., DEFENDANTS 


ORAL RULING ON MOTION 
Appearances : 

For the plaintiff: Joseph L. Alioto, Esq. 

For the defendants: 

Aetna Casualty & Surety, Great American, Royal Indemnity, and Travelers 
Indemnity, by Messrs. McCutchen, Doyle, Brown & Enersen, by Walker W. 
Lowry, Esq. 

Firemen’s Fund, by Messrs. Orrick, Dahlquist, Herrington & Sutcliffe, by 
Christopher Jenks, Esq. 

Pacific Indemnity, by Messrs. Cooley, Crowley Gaither, Godward, Castro 
& Huddleson, by Stanton G. Ware, Esq. 

United Pacifie Insurance Co., by Messrs. Pillsbury, Madison & Sutro, by 
Allan Littman, Esq. 

The CLERK. California League of Independent Insurance Producers, and others, 
versus Aetna Casualty & Surety Company. 

(Counsel answered ready.) 

The Court. I suppose I should apologize to numerous counsel in this case for 
suggesting that you come over to hear the ruling of the Court, but I am here 
without a secretary or law clerk, and have no way of reducing my conclusions 
to writing, and I thought it would be simpler if I just stated to you my feelings 
in the matter in ruling. 

In this case, which was sent to me by Judge Harris to pass on the jurisdictional 
question as presented by the motions, I was confined to that question by the 
admonitions of counsel that you didn’t want me going into any questions of 
merits, and I have not done so. I have confined my thinking in the case strictly 
to jurisdictional features of it, and expressed no conclusion as to the merits of 
the case or any of the facts which affect the merits, except insofar as necessary 
to determine whether or not this court has jurisdiction. 

The suit is one which arises under, allegedly, the Sherman Antitrust Act, or 
the Clayton Act, and it is based on alleged conspiracy among the insurance com- 
pany defendants, or concerted action on their part, whereby they have fixed the 
agents’ commissions and thereby taken away from the agents the right which 
they heretofore exercised, and they had to negotiate contracts with the 
companies, respective companies, with reference to the commissions to be paid 
for different kinds of business. 

The defendants take the position that because of the complete coverage, as they 
say, of the insurance business by the legislation in California, that under the 
provisions of the McCarran and Ferguson Act, the antitrust law no longer has any 
application and can have no application to this problem. I assume that if their 
contention was backed up completely by facts, that perhaps they are right 
about that. 

On the other hand, I have investigated, or I have inspected and examined the 
legislation and regulations, so far as referred to in the various briefs and failed 
to find that the field of agents’ commissions is dealt with at all by the statutes or 
by the regulations under the statutes. True enough, there is some provision that 
rates of insurance may be agreed upon, provided there is no agreement to adhere 
to those rates and it says, in arriving at the rates, the expenses, of which all of 
agreed commissions constitute a considerable portion, may be considered. It 
doesn’t say anything about regulating the commissions, doesn’t say anything 
about fixing the commissions, and it is wholly silent on the that particular 
problem. 

I have come to the conclusion, therefore, gentlemen, that on that basis alone 
this court has jurisdiction to determine the merits of this controversy as to the 
application of the Sherman Act, or the Clayton Act, whichever you wish to advert 
to, and I think I should deny the motion to dismiss on jurisdictional grounds. 
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I see the rights are reserved in all the motions to go into the merits of the cage 
on further motion, and I believe some of you announced you weren’t prepared to 


go into that. I take it that will require some other judge to worry himself aboyt | 


the merits of the case. 

On the question of coercion, which Mr. Alioto urged as a second ground ag to 
why he believed this court has jurisdiction, I am not ruling on that at all. | 
doubt if the first ground upon which this court has retained jurisdiction woulg 
be denied or overruled by the higher courts ; they would probably not refer to the 
exception, Mr. Alioto. I don’t place the retention of jurisdiction on the coercion 
phase of your argument, but I do place it on the other ground. 

Will you prepare an order, Mr. Alioto, and submit it to counsel and then syb. 
mit it to the Court? 

Mr. AtioTo. Be very happy to, if Your Honor please. 

* * * * * * * 


[Remainder is colloquy between court and counsel re order permitting de 
fendants to appeal on basis of the interlocutory order. Court refused to allow 
the appeal. ] 


In the United States District Court for the Northern District of California, 
Southern Division 


Civil No. 37934 
CALIFORNIA LEAGUE OF INDEPENDENT INSURANCE PRODUCERS ET AL., PLAINTIFFS 
v. 
AETNA CASUALTY & SURETY COMPANY ET AL., DEFENDANTS 
ORDER GRANTING MOTIONS TO DISMISS THE COMPLAINT WITH LEAVE TO AMEND 


The sufficiency of the complaint in this treble damage antitrust action has been 
attacked by motion under Rule 12(b) (6) and 12(e). The complaint charges a 
conspiracy to restrain and monopolize trade in violation of the Sherman Anti- 
trust Act (15 U.S.C.A. 1, 2) whereby the defendants, acting in concert, agreed 
“to decrease the rate of commission paid to automobile insurance agents, * * * 
(and) they thereafter, in fact did decrease the said rate of commission and per- 
suade substantially all companies writing automobile insurance to join them in the 
plan.” The complaint further charges that the said conspiracy resulted in (a) 
destruction of the insurance agents’ previously existing right to seek their rate 
of commission by free and private negotiation with the defendants, (b) im- 
pairment of competition among the insurance companies for the services of 
plaintiffs, and (c) loss of profits to the plaintiffs. The amount of damages suf- 
fered by each defendant is alleged to be presently unknown and therefore leave 
to amend is prayed after completion of discovery proceedings. 

Each defendant presented a motion to dismiss for failure to state a claim upon 
which relief can be granted (FRCP 12(b)(6)). The motions were based upon 
(a) the insufficiency of the damage allegation, and (b) Section 2(b) of the 
McCarran Act (15 U.S.C.A. 1012(b) ). 

The last stated ground, Section 2(b) of the McCarran Act, presents an inter- 
esting and unusual question.27 The McCarran Act (15 U.S.C.A. 1011-1014), inso- 
far as applicable herein, provides that the federal antitrust statutes are applica- 
ble to the business of insurance only (1) to the extent such business is not regu- 
lated by state law (15 U.S.C.A. 1012(b)), or (2) to any act of boycott, coercion, 
or intimidation (15 U.S.C.A. 1013(b)). Each defendant previously presented a 
motion to dismiss for lack of jurisdiction (FRCP 12(b)(1)) to the Honorable 
Fred L. Wham, visiting Judge from the Eastern District of Illinois. Judge Wham, 
in orally denying these motions, stated that after investigaing the California 
statutes and regulations he “failed to find that the field of agents’ commissions is 
dealt with at all by the statutes or by the regulations. True enough, there is some 
provision that rates of insurance may be agreed upon, provided there is no agree- 
ment to adhere to these rates and it says in arriving at the rates, the expenses, of 
which all agreed commissions, constitute a considerable portion, may be con- 
sidered” (Transcript, p. 4). Judge Wham then went on to state that he was 
not ruling on coercion as a basis for justification. 


1 See text at footnote 2, infra. 
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In view of this ruling on the question of jurisdiction, the present motions 
ordinarily would be addressed solely to the sufficiency of the pleadings under the 
Sherman Act. However, the Court now finds itself in the position of disagreeing 
with the basis upon which the order upholding jurisdiction under the Sherman 
Act was made.” For the reasons set forth below the motions will be granted with 
leave to the plaintiff to file an amended complaint within thirty days.” 

In enacting the McCarran Act “Congress purpose was broadly to give support 
to existing and future state systems for regulating and taxing the business of 
insurance” (Prudential Ins. Co. v. Benjamin, 328 U.S. 408, 429-430 (1946) + 20 
U.8.C.A. 1011). To give effect to this policy Congress specifically provided that 
the Sherman Act “shall be applicable to the business of insurance to the extent 
that such business is not regulated by State law” (15 U.S.C.A. 1012(b)). This 
Court is of the opinion that a State regulates the business of insurance within 
the meaning of §1012(b) when a State statute generally prescribes (F.T.C. v. 
National Cas. Co., 357 U.S. 560 (1958)) or permits or authorizes certain con- 
duct on the part of the insurance companies. In F.T.C. v. National Cas, Co., 
supra, the Court held that there was State regulation within the meaning of 
§1012(b) when a State act generally prohibited “certain standards of conduct” 
(357 U.S. at 564). From the above case it would seem to follow that if a State 
has generally authorized or permitted certain standards of conduct, it is regulat- 
ing the business of insurance under the McCarran Act. 

The State of California expressly ‘“authorize(s) cooperation between insurees 
in ratemaking and other related matters” (Cal. Ins. Code § 1850) “with respect to 
the matters pertaining to the making of rates and rating systems” (Cal. Ins. 
Code § 1853), provided, however, that said insurance companies “shall not agree 
with each other or rating organizations to adhere thereto” (Cal. Ins. Code 
§ 1853.6). See Chapter 9 of Division 1, Part 2, of the California Insurance Code 
setting forth an elaborate and comprehensive scheme for ratemaking. It is com- 
mon knowledge that the rate of commission paid to agents is a vital factor in the 
ratemaking structure. See O’Connor & Young, Ins. v. Hartford F. Ins. Co., 282 
U.S. 251 (1931); State Comm. Ins. Fund v. McConnell, 46 C. 2d 660 (1936). 
From what has been said it it is apparent that the defendants are alleged to 
have violated the Sherman Act in matters generally authorized or permitted by 
the State of California. Plaintiff's remedy is under State, not Federal, law. 

There is a further reason supporting the Court’s conclusion that the complaint 
failstostateaclaim. Since the State Antitrust Act (Bus. & Prof. Code, §$ 16700- 
16758) applies to insurance companies (Speald vy. Board of Fire Underwriters, 
29 C.2e. 34 (1946), section 1012(b) of the McCarran Act, precludes a Sherman 
Act suit if the charges alleged in the complaint are covered by said State act. 

(Professional and Businessmen’s Life Ins. Co. v. Bankers Life Co., 163 F. Supp. 
274 (D.C. Mont., 1958).) The Court concludes that the charges in the complaint 
are so covered. 

A third reason appears why this complaint fails to state a claim. The case 
involves a large number of plaintiffs. The complaint alleges that the amount 
of damage suffered by each is presently unknown. The Court has difficulty 
understanding why each plaintiff is not able to determine the amount of his 
damages. Each undoubtedly has his own book of accounts containing the neces- 
sary information to compute the damage, if any. Thus, should plaintiffs deem 
it advisable to file an amended complaint, each will be required to state therein 
the amount of his damage and the theory upon which it was computed (Louisiana 
Farmers Protective Union v. Great A. & P. Co., 131 F. 2d 419 (8th Cir., 1942) ; 

Moss v. Anderson, Clayton & Co., 20 F.R.D. 466 (S.D. Cal., 1957) ). 

While the McCarran Act permits a Sherman Act suit against insurance com- 
panies for “boycott, coercion, or intimidation,” even though the State is regulat- 
ing the particular conduct involved (15 U.S.C.A. 1013(b)), the Court is of the 
opinion that the complaint, as presently constituted, fails to allege a claim for 
boycott, coercion, or intimidation. Since the plaintiff argued coercion as a basis 





*This Court is aware of the rule that “judges of coordinate jurisdiction, sitting in the 
same court and in the same case should not overrule the decisions of each other.” 
Commercial Union of America v. Anglo-South American Bank, 10 F. 2d 987, 941 (2nd Cir. 
1925). While the rule originally was considered as an absolute denial of judicial authority, 
the modern trend appears to regard the rule as one of restraint on the exercise of judicial 
discretion. Carnegie National Bank v. City of Wolf Point, 110 F. 2d 569 (9th Cir., 1940). 


* However, even though not entirely clear, it appears that Judge Wham envisaged the 
present ruling when he stated “if you want to get this thing to the Court of Appeals, 
the est way possible would be to go ahead and let some court pass on your motions 
os on the ground that the complaint doesn’t state a cause of action” (Transcript, 
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of jurisdiction before Judge Tham, who declined to rule thereon, plaintiffs are 
granted leave to file an amended complaint, solely for the purpose of showing, if 
they can, a claim allowable by § 1013(b). 

At this point it is appropriate to note that the allegation concerning the statys 
of the plaintiff, California League of Independent Insurance Producers (here 
inafter called “Producers”), is ambiguous (F.R.C.P., §2(e)). The complaint 
alleges that Producers is “a plaintiff in this case by virtue of the fact that it 
holds assignments for purposes of litigation” from certain of its members, ff 
Producers is a mere agent for collection, then it is not a real party in interest, 
and the action must be dismissed as to it (I'.R.C.P., 17(a) ; Archie v. Shell Oil Co, 
110 F. Supp. 542 (D.C. La., 1953) ). On the other hand, if Producers is an assignee 
for collection, it may maintain the action as a real party in interest (Rosenblum 
v. Dingfelder, 111 F. 2d 406 (2nd Cir., 1940) ). It is impossible to ascertain froq 
the complaint if Producers is a real party in interest. Thus, any amended com. 
plaint filed herein should clearly set forth Producers’ true status. 

THEREFORE, in accordance with the above opinion, each defendant’s motion 
to dismiss the complaint for failure to state a claim is hereby GRANTED with 
leave to plaintiff to file an amended complaint conforming to the above opinion 
within thirty days. 

Dated May 20, 1959. 

/8/ ALBERT C. WALLENBERG, 
United States District Judge, 


(Stamp) May 23, 1956, 
Re investigation of marine insurance, file No. 5411817. 
Hon. Louis 8. RoTHScHILD, 
Under Secretary for Transportation, U.S. Department of Commerce, 
Washington, D.C. 


My Dear Mr. RoTHSCHILD: As a result of an informal investigation into the 
practice in the marine insurance field, the Federal Trade Commission is con. | 


sidering the advisability of inviting the attention of the Congress of the United 
States to the need for some type of supervision of ratemaking in that field, 

Our investigation indicates that in the past the companies selling marine ip- 
surance in this country have entered into combinations, both among themselves 
and with foreign insurers, which may have had a tendency to reduce competi- 
tion and at times to raise marine insurance rates. Congress has recognized 4 
need in this field for competitors to combine for purposes of apportioning large 
risks among many companies by granting an exemption to such combinations 
from the antitrust laws. As a result, the forces of competition which are relied 
on in our free economy to insure fair prices have been greatly reduced. There 
is little or no regulation, State or Federal, of marine insurance rates. The 
actual need for such regulation is difficult for the Commission to judge due to 
its lacks of familiarity with this field. 

As a former Chairman of the Federal Maritime Board and Maritime Adminis 
trator and in your present position as Under Secretary for Transportation of 
the Department of Commerce, in our opinion, you are best able to appraise the 
effects of such concert of action in the marine insurance field, both on our mer 
chant marine and on American shippers. Also, if further supervision in this 
field is necessary, it would logically be administered by your Department. 

It would be greatly appreciated, therefore, if you would be willing to meet 
briefly with members of the Commission’s staff most familiar with this matter, 
to permit us to outline our problem in this field, and to request your considera- 
tion of it. 

Sincerely yours, 
JOHN W. GwYNNE, Chairman. 





THE UNDER SECRETARY OF COMMERCE FOR TRANSPORTATION, 
Washington, February 3, 1958. 

Hon. JoHN W. GwyNNE, 
Chairman, Federal Trade Commission, 
Washington, D.C. 

DEAR Mr. GwyNNE: The report of investigation of the marine insurance 
industry, and supporting documents, prepared in the Federal Trade Commission, 
which was referred to the Department of Commerce for appropriate action if 


considered necessary, have been studied carefully by the Division of Insurance | 
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of the Maritime Administration. This report which was prepared several years 
ago has been considered on the basis of its present implications, since many of 
the insurance group operations reported on therein have since been liquidated. 
The report sets forth much information which is of interest to the Maritime 
Administration. ; ; ; 

The Maritime Administration is convinced that competition exists in the 
marine hull and P. & I. insurance fields, both among domestic insurance com- 
panies and from abroad. In its mortgage and subsidy programs, this fact is 
evident despite group underwriting in both of these fields. 

In the field of other than oceangoing vessels, domestic markets have never been 
adequate. In order to broaden these markets for fishing vessels, offshore oil rigs 
and pleasure craft, as well as for barges and tugboats, group underwriting and 
adequate reinsurance must be maintained. 

At the same time, foreign markets must be left open to owners to maintain 
competition and in many cases provide a market for the business when the 
domestic underwriters will not or cannot take the business. 

In the war risk hull and P. & I. insurance markets, for both foreign and 
domestic trades, there is no substantial competition for the reason that up until 
very recently domestic underwriters have not been interested in underwriting 
much of this type of coverage. London underwriters do most of this business 
throughout the world. The domestic market, however, is finally beginning to 
show some interest in this business. 

While marine and war risk cargo insurance is a field in which the Maritime 
Administration has no direct interest in peacetime, officials of that agency are 
aware that real competition exists, both domestically and internationally. The 
fact that there has never been a serious complaint from a shipper on this point 
in over 5 years attests to this statement. 

Uniform policy conditions and reinsurance facilities serve as the best means 
of extending and developing the marine insurance market in this country. 
Standard hull clauses facilitate the placing of insurance coverage in more than 
one market and this often encourages competition while reinsurance treaties 
enable a smaller company or group to underwrite a larger coverage than other- 
wise. Reinsurance also provides strength to the market and enables it to expand 
its operations over a wider area. It would appear most unwise to either require 
reinsurance or to restrict its use. The American Hull Insurance Syndicate is 
prohibited under its bylaws from reinsuring marine hull risks which action was 
intended to establish an independent domestic market; the syndicate represents 
by far the largest domestic hull market for oceangoing vessels. 

Accordingly, you are advised that it has been determined that review of this 
report by the Maritime Administration does not indicate the need for any 
further action on its part. 

With respect to possible violations of the antitrust laws, these matters would 
appear to be for consideration of the Department of Justice. 

Sincerely yours, 


Louis S. RorHscuHIp. 


DECEMBER 11, 1953. 
Re marine insurance investigation, file No. 1984-17. 


ArcHIgE M. STEVENSON, Esq., 
Bingham, Englar, Jones &é Houston, 
New York, N.Y. 


Deak Mr. STEVENSON: During the conference held in this office on Decem- 
ber 4, 1953, with regard to the above-entitled investigation, a request was 
made by you, as counsel for the membership of the American Institute of Ma- 
rine Underwriters, and by Messrs. Weaver and Glassie, for a summary of those 
activities developed during the investigation which, when viewed under the 
provisions of the Federal Trade Commission and Clayton Acts, present sub- 
stantial questions for consideration. 

Those members of the staff charged with an evaluation of the investigational 
record have informed me that three distinct areas of activities are presented 
for consideration in connection with the underwriting of hulls and cargoes. 
These are: 

(1) Concerted activities engaged in by and between American marine 
insurance underwriters and marine underwriters in foreign markets ; 

(2) Concerted activities engaged in solely by American marine insurance 
underwriters relating to rates and clauses of marine coverage wherein no 
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reinsurance was involved by and between the parties engaging in Such | 
activities. 


(3) Concerted activities engaged in by American marine insurance un. | ; 
derwriters, all of which relate to coverages issued under the terms of formal 
reinsurance agreements. 4 

I am informed that the following activities relating to the terms and condi. t 
tions under which hull coverage has been extended to American shipowners pre. c 
sent substantial questions in this consideration: t 

A. Standardization of the hull policy: Activities engaged in by Americay t 
underwriters and underwriters of foreign markets in connection with the 6 
adoption of a standard form used in the writing of coverages for Americap. Yo 
owned vessels. w 

B. Rate agreements: Activities relating to the use of a formula in deter. tied 
mining premium rates to be assessed on renewal where an increase in the aon 
valuation of the vessel is sought by the assured. The activities in connectiog | mari 
with this formula involve underwriters in the American market as well ag matte 
underwriters in foreign markets. heret 

C. Clause agreements: Yo 

(1) Activities achieving an elimination of some of the protectigy activ’ 
afforded by the American Institute time (hulls) form of policy. (This tion : 
is illustrated by the elimination of the protection and indemnity cover. we 
age and painting clause in such policies. These activities are engaged to sul 
in by and between American underwriters and underwriters in foreign 
markets, as well as between and among American underwriters.) 

(2) Activities achieving a lowering of the maximum percentage per. 
mitted in the underwriting of risks falling within the disbursement 
warranty. (Again two areas of activities are presented, the one re. 
flecting activities by and between underwriters in the American market 
and underwriters abroad, and the other activities among and between 
the American underwriters.) 

(3) Activities achieving alterations or changes in the coverage ex. 
tended in certain clauses in the hull policies. (Exemplified by the ad. Epw. 
ventures and perils clause, latent defect and negligence clause, returns ' Atto 
clause and foreign general average clause.) Was 

(4) Activities relating to the time at which the American and for. DE 
eign markets would promulgate changes in the American hull policy. of t 

D. Activities engaged in by American underwriters since 1946: Dece 

(1) Method employed in the cancellation of war risk coverage—1949. at ol 

(2) Activities relating to the adoption of uniform rules of contract to he 
construction as evidenced by the formula with respect to the return of I 
premiums during certain lying-in periods. (These activities were en- ques 
gaged in by and between American underwriters and underwriters in Ww 


foreign markets.) 

I am further informed that the following activities relating to the terms and 
conditions of cargo coverage offered by American marine underwriters present 
substantial questions: Mi 

A. Marine extension clause: The activities presented during the combina- 


tion of the marine extension clause rate and the basic marine rate involving a 
hundreds of cargoes, most of which were not reinsured by and between the ons 
underwriters agreeing to such combination. (These activities not only em- . 
brace agreements by and between American underwriters, but also include pier 


activities by and between such American underwriters and underwriters in 
foreign markets. These activities are related to the International Union A 
and the forum provided by such union. ) 

B. Activities engaged in by and through the institute and subsequently in 
the clearing house, with respect to the assessment of additional premiums AB 
on cargo shipped on penalty vessels. (The formula for the assessment of : 


penalty premiums based upon age, tonnage and nationality, adopted by It 
American underwriters, is identical to the formula forwarded by the English Ame 
markets to the clearing house.) of t 
C. Activities engaged in by American underwriters by and through cargo that 
subcommittees of the clearing house involving cargoes not embraced within Lon 
the terms of formal reinsurance agreements. The activities at issue here (Atl 
relate to the fixing and distributing of rates to be assessed and certain con 0: 
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D. Activites engaged in by American underwriters by and through the 
institutes or the clearinghouse in connection with the unification of forms 
and clauses used in the underwriting of cargoes. 

E. Activities by and between underwriters and brokers during the period 
of the combination of M.E.C. rate and the basic marine rate in 1947. Fur- 
ther, the activities engaged in by American brokers and underwriters in 
connection with the withdrawal of portions of the coverage incorporated in 
the M.E.C. clause at the time of the combination of the rate. This is illus- 
trated by the reduction of the M.E.C. coverage to a term not exceeding 60 
days following discharge of goods in certain ports in South America. 

You, of course, are familiar with the Clayton Act questions involved, as well 
as with the fundamental questions posed by the policy of the Congress as ex- 
pressed in the exemption found in section 29 of the Merchant Marine Act of 1920, 
and also the questions arising out of the applicability of Public Law 15 to the 
marine insurance business, which necessarily permeate all considerations of this 
matter. Informative briefs indicating your views on these questions have been 
heretofore submitted. 

You understand, of course, that the enumeration of the above outlined areas of 
activities presently under consideration would not preclude our giving considera- 
tion at a subsequent date to other questions. 

We would be pleased to receive your views or any information you might care 
to submit relating to any of these questions. 

Very truly yours, 

JosEPH E. SHEEHY, 
Director, Bureau of Antimonopoly. 


BIGHAM, ENGLAR, JONES & HOUSTON, 
COUNSELORS AT LAw, 
New York, N.Y., March 19, 1954. 
Epwarp W. THOMERSON, Esq., 
Attorney, Federal Trade Commission, 
Washington, D.C. 

DEAR Mr. THOMERSON: I am enclosing herewith a copy of the factual analysis 
of the questioned activities set forth in the Commission’s letter to me of 
December 11, 1953. This is a corrected copy of the memorandum which I used 
at our last meeting. As I told you, I had certain pencil notations which I wanted 
to have incorporated for your benefit. 

I am now securing from the underwriters the information which you re- 
quested, and I anticipate sending this to you within the next week or 10 days. 

With kindest personal regards, I am, 

Very truly yours, 
ARCHIE M. STEVENSON. 


MEMORANDUM RE FEDERAL TRADE COMMISSION LETTER OF DECEMBER 11, 1953 


Practically all of the questioned activities occurred prior to June 30, 1948, 
the expiration date of the moratorium provided by Public Law 15 (15 U.S.C.A. 
1012-1015), which was enacted on March 9, 1945, after the Supreme Court’s 
decision in the S.H#.U.A. case (United States v. South-Eastern Underwriters 
Association et al., 322 U.S. 583; 64 Sup. Ct. 1162 (1944) ). 

A factual analysis of the questioned activities is hereinafter set forth. 


I. HULL INSURANCE 


A. Standardization of the hull policy (dates 1912 or 1913 to 1930, inclusive) 


It appears from a letter from the Chairman of the Policy Committee of the 
American Institute of Marine Underwriters to Mr. John Waddington, secretary 
of the San Francisco Board of Marine Underwriters, dated August 9, 1926, 
that in 1912 or 1913 a joint agreement was signed by the American Institute, the 
London Institute, and the San Francisco Board, adopting an American hull 
(Atlantic) form and an American hulls (Pacific) form. 

On July 1, 1925, the American companies, acting individually and through 
the American Institute, agreed with the London Institute on a form of pclicy to 
be used to insure American oceangoing hulls. The agreement did not cover lake 
Steamers, ferries, barges, pilot boats, railroad steamers, river steamers, yachts, 
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lighters, tenders, steamer schooners, trawlers, contractors plants, tugs, and cabje 
steamers. 

An extract from the minutes of a meeting of the board of managers of the 
syndicate, dated September 16, 1926, states that after lengthy negotiations the 
San Francisco Board had agreed to the form of policy adopted in February 
by the American Institute and the London Institute. The agreement referred 
to provided that the underwriters would not grant coverage on any other form, | 

On April 12, 1927, L. J. Brengle, the then manager of the syndicate, wrote ty | 
William M. McGee, requesting him to take up a breach of the agreement wity 
the London market, since the London underwriters had written various fleets 
on company forms. Attached to the letter was a copy of a bulletin of the 
London Institute, dated July 13, 1926, agreeing to use only the American hull | 
form on American business, 

On March 1, 1929, Ernest Driver, assistant secretary of the American Insti. 
tute, wrote the London Institute, enclosing copy of a proposed new lake hy | 
form. A bulletin of the American Institute of December 22, 1930, states that | 
the syndicate and institute have been in communication with London in ¢op. 
nection with a revision of the American hull form, and a copy of the forp 
was attached. Whatever agreements were in existence as indicated by these 
documents they were all earlier than 1930. The fact is the American hull forp 
was changed in December 1951* and while during the redrafting the committee 
members conferred with London underwriters, they entered into no agreements 
either with foreign or domestic underwriters regarding the form or substance 
of the policy. Today an American shipowner can secure coverage in London on 
either the American form or the London form, which have certain fundamental 
differences. This has been true at least since the end of the moratorium. 

At the present time the American Institute time hull (1951) form is the basic 
form used by the syndicate and other hull underwriters. The syndicate dogs | 
not write insurance on any other basic form for American vessels’ although jt | 
changes the basic form in many cases and in many ways by endorsements and 
deletions requested by individual assureds. 

The language of a hull insurance contract is highly technical. Each clause, ' 
and in many cases each word of each clause, has acquired precise meaning ip 
the course of centuries of judicial construction. In drafting an institute form, 
the institute is merely attempting to create, for the benefit of underwriters and 
the public, an instrument of precise legal meaning. The vast majority of the 
American oceangoing vessels are mortgaged, the lender being the United States, 
commercial banks, or life insurance companies, An examination of the mort- 
gage forms used by all such lenders illustrates the importance of a uniform 
policy being available. All of the mortgages require the mortgager to keep 
the vessels insured on uniform policy forms in amounts required by the mort- 
gages." The same is true in cases where vessels are bareboat chartered ; owners 
almost universally require demise charterers to keep the Vessels insured on the 
American Institute forms. Lending institutions, shipowners, and operators 
would be seriously handicapped without a uniform policy available for their 
use. 


B. Rate agreements (date 1937): Activities relating to the use of a formula in 
determining premium rates to be assessed on renewal where an increase in 
the valuation of the vessel is sought by the assured 


The London Institute wrote to the American Institute on March 10, 1987, 
asking if the American underwriters would agree to adopt an agreement entered 
into by London and Liverpool underwriters providing for a percentage increase 
in premiums where the values of oceangoing vessels were increased; the agree 
ment on its face was applicable to all except American vessels. 

On March 19, 1937, the American Institute bulletinized the London Institute's 
letter. On March 22, 1937, the Hartford Fire Insurance Co. wrote the American 
Institute stating its willingness to be bound by the London agreement. On 


1Institute forms of clauses and policies are available for purchase by anyone from 
Joseph Lazard, 496 Broome Street, New York. 

2? Foreign-flag vessels are usually written on the foreign form since in most cases 
foreign owners prefer that form because of their familiarity with its terms and conditions. 

8 For example, the Insurance Bulletin No. 2 U.S. Maritime Commission provides (sec. 6): 

“Hull and machinery insurance shall be on American Institute time (hulls) July 1, 1941 
(October 1945) terms and conditions. Increased value of hull or other forms of ‘total loss 
only’ insurance shall be on American Institute time, 1946, terms and conditions.” 
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April 9, 1937, the Aetna Insurance Co. wrote the American Institute stating that 
it was interested but its decision would depend upon the reaction of the American 
Hull Syndicate. 

On April 26 the American Institute wrote the London Institute in part as 
follows: 

“The syndicates, which as you are aware, comprise almost our entire ocean hull 
market, have consistently taken the position that they should not enter into any 
agreement as to rates and values and they are unwilling to make any change in 

is policy. 
rer aaow. however, that all underwriters here recognize that the great advance 
in cost of repairs can only be met by a very considerable advance in values or 
rates or both and I am confident that this opinion will be reflected in the rates 
quoted for all fleets.” 

On April 30, 1937, the American Institute bulletinized the institute’s letter to 
the London Institute of April 26. On June 17, 1937, Mr. Driver, the assistant 
secretary of the American Institute, wrote the London Institute in part as 
‘ollows : 

: “I am very much interested in the advices of the action being taken by your 
market on the question of hull renewals but I must inform you that it has never 
peen the practice of this institute to enter into agreements as respects rates 
or values. 

“With regard to the general hull situation, underwriters in this market are 
very much alive to the problems with which they are faced by reason of in- 
creasing costs and I am certain that the action taken by your market to meet 
this situation will be of interest to our members.” 

From time to time the London Institute has sent the American Institute copies 
of Amendments to the Joint Hull Understanding Agreement, but neither the syn- 
dicate nor the individual underwriters in this market have ever entered into 
any agreement to be bound by the Joint Hull Understanding or in fact have 
they ever followed the formula in their underwritnig. 


0. Clause agreements 


(Date 1926-1928) : 

(1) Activities achieving an elimination of some of the protection afforded 
by the American Institute time (hulls) form of policy. (This is illus- 
trated by the elimination of the protection and indemnity coverage and 
painting clause in such policies. ) 

(a) Protection and indemnity (1926). 

The American Institute time (hulls) form of policy never contained P. & I. 
coverage. Consequently P. & I. insurance was not eliminated from the coverage 
afforded by that policy. 

However, on February 18, 1926, the American Institute issued a bulletin quot- 
ing a cablegram from the London Institute advising that the London and Liver- 
pool companies had signed an agreement not to include P. & I. and hull in the 
same policy. Extracts from the minutes of the board meeting of the American 
Institute of March 18, 1926, state that the London Institute had asked the 
American underwriters to support this agreement and that the American com- 
panies had agreed to do so. A bulletin of the American Institute of March 14, 
1928, states that the agreement was not applicable to cable steamers, yachts, 
building and port risks, and tugs. The agreement only applied to oceangoing 
vessels. A letter from Gilbert Oxford, of the Boston Insurance Co., to Ernest 
Driver, assistant secretary of the American Institute, dated January 17, 1947, 
asked about this bulletin and the agreement. The assistant secretary of the 
institute answered Oxford on January 17, 1947, enclosing a copy of the bulletin 
but stating that the files were in the basement. 

No such agreement exists today and as a matter of fact, the agreement was 
never of any importance insofar as American underwriters were concerned. 
There was very little P. & I. insurance written in the United States by stock 
companies prior to June 1929; what P. & I. insurance was written in this country 
was written for the most part through the American Steamshipowners Mutual 
Protection & Indemnity Association, Inc., a mutual company composed of 
American shipowners which was organized in 1917. In 1929 the Marine Office 
of America purchased the U.S.P. & I Agency, Inc., from the United States Ship- 
ping Board and thereafter commenced writing P. & I. insurance in volume. The 
next year another group of companies started to write P. & I. insurance under the 
name of the Fulton P. & I. Agency. As far as we have been able to find out, 
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P. & I. and hull insurance have never been written in the same policy in the 
United States on oceangoing vessels. There have been and still are cases on the 
Great Lakes where P. & I. and hull have been and are written in the same poliey 
In such cases the premium is stated separately and is arrived at on the Same 
basis as if the insurance were written on separate policies. P. & I. and hull 
insurance are, of course, customarily written in the same policy in yacht, tug 
and builder’s risk insurance. 

The agreement between the American and London markets did not preyey 
any company from writing insurance. It contemplated the issuance of separate 
policies for hull and P. & I. insurance. Inasmuch as P. & I. and hull insurang 
are distinct types of insurance the premium would have to be determined 
different bases. 

[PENCILLED Note]: Actually have to have separate policies in U.S. because qi 
cos. Hull Syndicate doesn’t write P. & I. cost don’t write hull except as they 
are participants in Hull Syndicate. ] : 

(b) Painting Clause (1925) : 


The minutes of the board meeting of the institute held on March 18, 1926, state | 


that an agreement had been entered into between the London Institute and the 
American Institute on July 1, 1925, providing that neither market would insur 
the painting of bottoms. Prior to this agreement policies provided: “No claim 


shall be allowed in respect of scraping or painting the vessel’s bottom except gg | 
provided in rule of practice VIII of the Association of Average Adjusters of the | 


United States.”’ 
After the agreement all policies contained the following clause: 


“No claim shall in any case be allowed in respect of scraping or painting the | 


vessel’s bottom.” 
The rules of practice of the Association of Average Adjusters of the United 
States, referred to in the old clause, reads as follows: 


“VIII. Scraping and Painting Bottom of Vessel. Adopted October 13, 1910 


“The cost of scraping and painting the bottom of a vessel consequent upon 
repairs which are recoverable in average, shall be allowed, unless the vessel, at 
the time of drydocking, is due in the ordinary course for bottom painting, accord- 
ing to the custom of the owners, or, in the case of a vessel employed in salt water 
navigation, unless the bottom has not been painted within 1 year. 

“When the cost of scraping and painting the bottom is allowed, the adjuster 
shall insert a note in the average statement giving the date of the last painting 
and the date on which, in the ordinary course, the vessel would have been due for 
repainting bottom.” 


The reason for the agreement was that there had been continual disagreements 
between underwriters and assureds as to whether or not the painting and scrap- 
ing of the bottom had been necessitated by reason of a peril insured against. Cer- 
tain assureds took the position that if their vessels were drydocked for any cause 
whatsoever and for any period of time, no matter how short, the bottom had to 
be repainted because of the exposure of the paint to fresh air. Underwriters also 
felt that many owners attempted to recover from underwriters even if the vessel's 
bottom was due for repainting. 

It should be noted that the agreement was entered into in 1925. While all 
policies today certain a clause to the effect that underwriters are not liable 
for scraping and painting the bottom, there is now no agreement to the effect that 
they cannot insure bottom painting. While it is doubtful if today any under- 
writer would be willing to insure scraping and painting of bottoms as a matter of 
individual underwriting judgment, there is no demand for such coverage from 
shipowners and no agreement or understanding which would prevent any under- 
writer from insuring such risks. 

(2) Activities achieving a lowering of the maximum percentage permitted 
in the underwriting of risks falling within the disbursements warranty. 
(1984447) 

At the present time no agreement exists between the English and American 
markets or between underwriters in the American market regarding disburse 
ments. In fact, the American and British disbursements warranty now in use 
is different in many respects. However, it appears from the file that com- 
mencing in May 1934 and continuing until an agreement was reached 
December 15, 1937, the American market and the British market were con- 
stantly in communication regarding the possibilities of agreeing that neither 
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market, or its component members, would write disbursements insurance on 
ocean vessels for more than 25 percent of the insured value. Prior to the agree- 
ment, disbursements insurance was written for 40 percent of the insured value 
and in some cases on even higher percentages. In 1938 the agreement limiting 
disbursements insurance to 25 percent was extended to Great Lakes vessels. 

In order to understand this agreement it is necessary to consider the history 
of the disbursements warranty. Disbursements insurance was originally written 
in order to take care of, as the name implies, the shipowners’ actual disburse- 
ments. Since it is honor insurance, written on a P.P.I. basis (policy proof of 
interest), the shipowners shortly began to use it in order to increase the insur- 
ance value of the vessel at a reduced premium. Since it was honor insurance, 
assureds were not required to prove that they had any insurable interest at the 
time of the loss and, therefore, vessels were in many cases greatly overinsured at 
increased moral hazards. A contract of marine insurance is fundamentally a 
contract whereby the underwriter agrees to indemnify the assured pursuant 
to policy terms against marine losses. It is not intended to be a gambling con- 
tract or to indemnify beyond the assured’s loss. Since disbursements insur- 
ance is written on a P.P. I. basis, it is to a certain extent a gambling contract. 
In England such contracts are made specifically illegal by the Marine Insurance 
Act. However, such contracts are not illegal in the United States to the extent 
that an assured can prove his insurable interest. While it can be argued that 
the rates of premium are affected by the disbursements warranty, it would ap- 
pear upon analysis that this is true only in isolated cases. For example, it can 
be contended that without a disbursement warranty a shipowner might be 
enabled to insure his vessel on a lower valuation, the underwriter being com- 
pelled to pay claims for particular average in full up to the limit of the sum 
insured, and the owner could fully protect himself against total losses by ef- 
fecting disbursements insurance for the balance of the sum he desired to recover. 
However, in the long run, shipowners must pay for their insurance. If the total 
losses exceed premiums received to cover such losses, the premiums must rise. 
In addition, the moral hazard is increased tremendously when an owner is 
allowed to overinsure. While disbursements insurance serves a very definite 
purpose, it should, in the public interest, be kept within legal limits so that it 
does not constitute a gambling contract. Experience has shown that the dis- 
bursements warranty 25-percent limit takes care of all legitimate needs of ship- 
owners and, in isolated cases, where for peculiar reasons a shipowner needs 
additional disbursements insurance, he invariably is given the necessary per- 
mission to insure beyond the terms of the warranty.‘ Any insurance beyond 
that permitted by the present disbursements warranty would be a gambling 
contract in most cases and contrary to the public interest. 

(3) Activities achieving alterations or changes in the coverage ex- 
tended in certain clauses in the hull policies. (Exemplied by the ad- 
ventures and perils clause, latent defect and negligence clause, returns 
clause, and foreign general average clause, dates 1926-37.) 

The American underwriters have in the past entered into various agreements 
between themselves and with British underwriters covering changes in terms 
and conditions in policies. These agreements, for the most part, dealt with 
technical changes in language. The file shows correspondence and agreements 
on this subject dating from 1926 to 1937. In 1926, underwriters agreed to make 
changes in the adventures and perils clause, latent defect and negligence clause 
(Inchmaree), returns clause, and foreign general average clause. The changes 
were not brought about by any desire to limit coverage but merely to clarify 
the language so that it would express clearly the intent of the underwriters. 
The agreements referred to are no longer in effect and no such agreements have 
been made since 1948. However, underwriters continue to confer regarding in- 
stitute policy clauses and policies. 

(a) Adventures and perils clause (1925) 

Prior to 1925 the perils clause in many policies read as follows: 

“Touching the adventures and perils which we, the said assurers, are contented 
to bear and take upon us they are of the seas, men-of-war, fire, enemies, pirates, 
rovers, thieves, jettisons, letters of mart and countermart, surprisals, takings at 
sea, arrests, restraints and detainments of all kings, princes, and peoples, of what 
nation, condition or quality soever, barratry of the master and mariners, explo- 





‘For example: The transpacific liners Matsonia and Lurline were allowed 40-percent 
disbursements insurance. The entire Waterman fleet of 40 vessels is insured on a total 
loss basis, which, of course, is disbursements insurance. 
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sions, riots, or other causes of whatsoever nature arising either on shore or other. 
wise, causing loss of, or injury to the property hereby insured, and all Other 
perils, losses, and misfortunes that have or shall come to the hurt, detriment, 
damage of the said ship, etc., or any part thereof. And in case of any loss 
misfortune, it shall be lawful for the assured, their factors, servants, and assigns 
to sue, labor, and travel, for, in, and about the defense, safeguard, and recovery 
of said ship, etc., or any part thereof, without prejudice to this insurance to the 
charges where of the assurers will contribute, according to the rate and quap. 
tity of the sum herein assured. And it is expressly declared and agreed tha} 
no act of the insurer or insured in recovering, saving, or preserving the property 
insured shall be considered as a waiver or acceptance of abandonment.” ; 

In other policies the underlined words were deleted, on the theory that they 
were ambiguous, especially since explosions were usually covered in the Ineh. 
maree clause and riots in the strikes, riots, and civil commotions endorsement 
Therefore, underwriters agreed in the interest of clarity and so that there wong ; 
not be double insurance in riot insurance, to amend the clause by deleting the 
italics and inserting the word “like” between the words “other” and “perijly” 
in the phrase “and all other perils, losses, and misfortunes.’”? Explosions wer 
then separately covered in the Inchmaree clause. Prior to the change explo. 
sions were covered in the Inchmaree clause only in connection with bursting of 
boilers. Most perils which would result from riots, such as fire, remained risks 
under the policy. The insertion of the word “like” was to make it clear that 
the words “all other * * * losses” did not include losses from whatever source 
arising but only those ajusden generis with the specified perils. This has! 
always been the English law and the intent of American underwriters. “Winter 
on Marine Insurance,” first edition, 1919, states, at pages 152-153: 

“The closing words of the ‘perils clause’ reading ‘and all other perils, losses 
and misfortunes, that have or shall come to the hurt, detriment, or damage of 
the said goods and merchandises, or any part thereof’ if unexplained is exceed. 
ingly misleading. If the words mean what they state the enumeration of spe. | 
cific perils would seem to be needless, but the very fact that specific perils have | 
been enumerated gives the key that unlocks the meaning of these words. I 
has been decided more than once that there must be read into this clause after} 
the words ‘and all other perils,’ the words ‘of the same nature.’ It is only for. 
tuitous perils happening while the property is under the protection of the policy 
that are covered by these general words and not every conceivable injury that 
may come to the hurt, detriment, or damage of the property. Had such con. 
struction not been given to this clause underwriters would have had either to 
revise the basic wording of their policy or burden the document with exceptions” 

It is clear that the foregoing amendment was merely a clarification of the 
insured terms. Moreover there is no agreement on the subject today althongh 
policies generally use the language that was adopted in 1925. 

(b) Latent defect and negligence clause (1926). 

Prior to the 1926 agreement referred to above the Inchmaree clause read: 

“This insurance also especially to cover (subject to the free of average war 
ranty) loss of, or damage to hull or machinery, through the negligence of master, 
charterers, mariners, engineers, or pilots, or through riots, explosions (whether 
on board or ashore), bursting of boilers, breakage of shafts, or through any 
latent defect in the machinery or hull, provided such loss or damage has not 
resulted from want of due diligence by the owners of the vessel, or any of them, 
or by the manager, masters, mates, engineers, pilots ; or crew not to be considered 
as part owners within the meaning of this clause should they hold shares in the 
vessel.” 

It was not the intent of underwriters to cover damage to the defective part 
itself. It was well settled under English law that assureds could not recover 
for the defective part but only for the consequential damage. (See Oceanit 
Steamship Co. v. Faber, 11 Com. Cases 179 (1906); 18 Comm. Cas. 28 (CA 
1907) ; Hutchins Brothers v. Royal Exchange Ass. Corp., 2 K.B. 398, 402 (1911).) 

Judge Moulton in the Oceanic Steamship Co. case, supra, said: 

“T do not believe that this clause means that the machinery is insured against 
the existence of latent defects. It only means that if through their latency 
those defects have not been guarded against, and actual loss of the hull @ 
machinery, or damage to the hull or machinery arises from those defects, the 
insurers will not bear the burden of that loss.” 

However, counsel for American underwriters was fearful that our cout 
might not follow the English cases and therefore suggested that the words “er 
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cluding, however, the cost and expense of repairing or renewing the defective 
part” be inserted in the clause after the words “latent defect in the machinery 
and hull,” so that there would be no question of a misunderstanding between 
underwriters and assured. 
(c) Returns clause 

It is a basic principle of marine insurance that once a policy attaches the 
remium is earned, regardless of what happens thereafter. Nevertheless, the 
policy usually provides that if it is canceled by mutual consent or if the vessel 
be laid up for a stated period, and is not lost during the policy period, a certain 
stated return premium will be paid. These return premiums are known as 
layup returns and are not claimable until after the expiration of the policy. 
The original layup returns clause was usually in the following form: 


“To Return and Arrival 


— percent net for each uncommenced month if it be mutually agreed to cancel 
this policy. ; 
— percent net for each consecutive 30 days the vessel may be laid up in port.” 


However, innumerable arguments arose between underwriters and assureds 
because of the broad language of the clause. Layup claims were not paid when 
a vessel waiting to load or discharge cargo remained in port for a long period 
of time because of the congested condition of the harbor. Moreover, layup re- 
turns were not paid when the vessel was under repair. In addition, arguments 
arose as to the meaning of the word “port.” Consequently, underwriters agreed 
to amend the clause to read as follows: 


“To Return and Arrival 


— cents percent — for each uncommenced month if it be mutually agreed to 
eancel this policy. As follows for each consecutive 30 days the vessel may be 
laid up in port, viz: 

—cents percent net not under repair ; 

—cents percent net under repair ; 

Provided always that in no case shall a return be allowed when the within-named 
vessel is lying in a roadstead or in exposed and unprotected waters.” 


It is readily apparent from the above that the agreement was merely for the 
purpose of clarifying the policy so that both the underwriters and the assured 
would know its exact meaning. 

(d) Foreign general average clause (1926-29) 

Prior to 1925 the foreign general average clause usually read as follows: 

“General average and salvage charges payable in accordance with the York- 
Antwerp rules, 1890, if so provided for in the contract of affreightment. As re- 
gards matters not provided for in the York-Antwerp rules, 1890 (when the con- 
tract of affreightment provides for such rules), and also when the contract of 
affreightment does not provide for such rules, general average and salvage 
charges shall be payable in accordance with the laws and usages of the United 
States, provided always that when an adjustment according to the laws and 
usges of the port of destination is properly demanded by the owners of the cargo, 
general average shall be payable in accordance with same.” 

However, after an international conference, attended by representatives of 
the United States and other governments, shipowners, underwriters, and ship- 
pers, throughout the world, a new act of York-Antwerp rules was promulgated 
in 1924. It was thus necessary to amend the foreign general average clause 
to take care of the change in rules. The new general average clause agreed 
upon read as follows: 

“General average and salvage charges payable in accordance with York-Ant- 
werp rules, 1890 (either including or excluding rule 1), or York-Antwerp rules, 
1924, if so provided for in the contract of affreightment. As regards matters not 
provided for in the York-Antwerp rules, 1890, or York-Antwerp rules, 1924 (when 
the contracts of affreightment provides for such rules), and also when the contract 
of affreightment does not provide for such rules, general average and salvage 
charges shall be payable in accordance with the laws and usages of the United 
States. Provided always that when an adjustment according to the laws and 
usages of the port of destination is properly demanded by the owners of the 
cargo, general average shall be paid in accordance with same.” 
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Rule 1 of the 1890 rules provided : 

“No jettison of deck cargo shall be made good as general average. 

“Every structure not built in with the frame of the vessel shall be considered 
to bea part of the deck of the vessel.” 

The 1924 rules, however, provided : 

“No jettison of cargo shall be good as general average unless such cargo wag 
earried in accordance with the recognized custom of the trade.” 

In the American intercoastal trade lumber was customarily carried on voyages 
from the Pacific to the Atlantic coast. Under the 1890 rules jettison of snq@ 
cargo was not made good as general average. However, under the 1924 rules 
the jettison of such cargo would be made good in general average. This Caused 
a great deal of controversy between American underwriters, shipowners, anj 
lumber shippers, and the file shows that consideration was given to providing 
specifically for the exclusion of deck cargo losses. However, as shown by the 
clause as finally adopted, the question of whether the jettison of deck cargo 
was to be made good in general average depended upon the contract of carriage 
(bill of lading) used by the steamship line. 

In 1929 the underwriters agreed on the following general average clause, which 
is in general use today: 

“General average, salvage, and special charges payable as provided in the 
contract of affreightment, or failing such provision, or there be no contract of 
affreightment, payable in accordance with the laws and usages of the port of 
New York. Provided always that when an adjustment according to the laws 
and usages of the port of destination is properly demanded by the owners of 
the cargo, general average shall be paid in accordance with same.” 

It would be difficult to draft a broader general average clause than the above. 

(4) Activities relating to the time at which the American and foreign 
markets would promulgate changes in the American hull policy. 

It appears from a letter of Mr. L. J. Brengle of the syndicate to Messrs. 
Johnson & Niggins, brokers, dated January 16, 1926, that there was an agree 
ment between the syndicate and the American and London Institutes that 
changes in the American hull policy would enly be made on January 1 and 


July 1. However, there is in the file a bulletin of the American Institute, dated | 


December 8, 1937, stating that December 15, 1937, would be the effective date 
on which the new amended disbursements warranty became effective. That such 
an agreement is no longer in effect is readily apparent from various hull forms 
set forth in the latest edition of Lasard Forms Book. For example, it appears 
from the forms that the following documents became effective on the dates 
given: 


Document Effective date 
American Institute time clauses (hull) _----___________ Dec. 1, 1951. 
American Institute time clauses (I.V.)~-...-._-_____- Mar. 1, 1952. 
ioe) a se ee Ce AS ts le oy Oct. 1945; Nov. 1949. 
Institute deductible average clause___._-___________-__ Mar. 1945. 

American Institute trade warranties_..........._..____- Mar. 1942; Sept. 1949; 


Nov. 1950; Nov. 1953. 

Amendment of trade warranties (amendment of held 

Oaveree Giause). oobi ee Aug. 1950; Nov. 1950. 

Tn cs NE SP is or) pe Oct. 1945; Aug. 1947; 
Apr. 1949; June 
1949; Nov. 1949; 
Sept. 1950. 

ee eee Oe hs. ee ee a 2 ees ee Mar. 19, 1947; Mar. 9, 
1948; Apr. 1, 1948; 
July 1, 1949; Sept. 
1950. 

nite Sian: Sh re io tos Sosy aks Aug. 1948; Mar 1, 1952. 

Dare W Tieek U SkOe acnth kee eh ees June 1944. 


D. Activities engaged in by American underwriters since 1946 


(1) Method employed in the cancellation of war risk coverage in 1% 
(1948-49). 

The American Marine Hull Insurance Syndicate sustained a gross loss from 

war risk insurance of approximately $29 million from December 7, 1941, until 


April 20, 1942, the date on which the United States requisitioned all Americal | 
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yessels and assumed the risks of war on such vessels. This loss was far greater 
than the entire profits the hull syndicate had made from its inception. Con- 
sequently, underwriters were very wary about writing war risk insurance. 
Their concern was tremendously increased because of the invention of the 
atomic bomb. Many underwriters were of the opinion that the entire financial 
structure of the insurance industry might be affected if underwriters continued 
to write war risk insurance during a war in which atomic fission could cause 
such tremendous devastation. A committee of the American Institute was ap- 
pointed to consider the matter and the subject was discussed at international 
ces. 
oe the most serious problems faced by underwriters in writing war risk 
insurance was that there was no provision in policies providing for termination 
when and if war broke out. This was especially true since war risk policies were 
written at mine risk rates even though all war risks were covered. In other 
words, underwriters would assume tremendous burdens on the outbreak of war 
for some period of time for a very small rate which really only contemplated 
mine losses. However, it was recognized that both shipowners and shippers had 


‘to be provided with war risk insurance even in peacetime. This was especially 


true on the termination of World War II because of the tremendous mine 
5 

Ta eat underwriters but government officials in maritime countries were 
also interested in the problem. Legislation was passed by many countries in 
order to be prepared if war should break out. Different plans were adopted 
in different countries. For example, the Swedish Government agreed to rein- 
sure private underwriters retroactively from the date war broke out. Great 
Britain adopted a different approach which resulted in the London market adopt- 
ing in March 1949 a 48-hour automatic termination clause for hull risks. The 
clause was circulated in the American market. The clause was considered by 
the underwriting committee of the syndicate and various meetings were held 
to discuss the clause and its adoption. It was the consensus of the Syndicate 
Underwriting Committee, acting independently, that the automatic termination 
clause was a sensible approach to the problem. Therefore the syndicate adopted 
such a clause with a 24-hour termination provision. After the clause was 
adopted in April certain brokers requested the time be extended to 48 hours 
and this requested was granted. The amended clause with the 48-hour provision 
was adopted for use in June 1949. After war risk legislation was passed by 
the Congress, the Maritime Administration adopted an interim program which 
provides coverage upon the termination of the 48-hour period. 

There was no agreement between the two markets or between the American 
companies. The syndicate merely adopted a 48-hour termination clause for its 
own use. On April 14, 1949, Mr. King, assistant secretary of the American 
Institute, wrote Mr. John Waddington of the San Francisco Board of Marine 
Underwriters, stating that the only agreement in this market was by the mem- 
bers of the syndicate to use a 48-hour clause in connection with syndicate busi- 
ness and that each individual underwriter was free to use it or not, as he 
saw fit. 

(2) Activities relating to the adoption of uniform rules of contract con- 
struction as evidenced by the formula with respect to the return of 
premiums during certain lying-in periods. 

While the FTC letter states that these activities were engaged in subsequent 
to 146, an examination of the file discloses nothing that could be related there- 
to since 1946. However, on January 8, 1943, W. B. Harwood, manager of the 
syndicate, wrote Mr. Driver, stating that on August 6, 1941, the syndicate in- 
sured a vessel under an annual policy. The policy expired while the vessel was 
at sea but the syndicate continued to insure the vessel under the held covered 
clause. The vessel was lost prior to reaching its port of destination and the 
question arose as to whether the assured was entitled to lay-up returns which 
would have been payable if the policy had terminated on its normal expira- 
tion date. Mr. Harwood wrote that the question had never arisen before in 
the syndicate and he asked Mr. Driver to ascertain if the problem had ever 
arisen in the London market. 

On January 11 Mr. Driver addressed an inquiry on the above subject to the 
London Institute. The London Institute replied on February 22, 1943, stating 
that while the exact question had never arisen, they had had a somewhat similar 





5419 vessels have struck mines since World War II ended. 
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question, and advised what had been done in that connection. The London Ingtj, | 
tute also enclosed a copy of an opinion of Solicitor Ernest Wilson on a Somewhat | 
similar problem. On March 16, 19483, Mr. Driver wrote Mr. Harwood, enclosing 
a copy of the letter of the London Institute, and on May 7 Mr. Driver wrot 
the London Institute, acknowledging its letter of the 22d. 

On January 10, 1944, the London Institute wrote Mr. Driver stating tha. 
recently London underwriters had had claims for layup returns in two Cases 
which London underwriters did not think were proper, but that they had beg, 
advised that the American underwriters had paid them, and requested advices 
On January 28, 1944, Mr. Harwood wrote Mr. Driver, stating that upon furthe 
examination of the claims he was of the opinion that the syndicate had made g 
mistake. 

Similar letters were written on other matters in 1944. These letters gy 
referred to the interpretation of a “port” under the layup returns clause. 

In the above instances the syndicate and the London market were only asking | 
what were the practices of the different markets. There was no agreement of 
either market to follow the other. The Supreme Court has on several occasions, 
and the lower courts in many cases, stated that it is desirable for the America, 
law and practice in marine insurance matters to be in conformity with that 
of England. In Queen Insurance Co. of America v. Globe & Rutgers Fire Inguyp. 
ance Co. (263 U.S. 487 (1924) ), Justice Holmes, speaking for the Supreme Court, 
said (p. 493) : 

“There are special reasons for keeping in harmony with the marine insurance 
laws of England, the great field of this business, and as we could not reverse the | 
decision below without overruling Morgan v. United States, we are of opinion 
that the decree of the circuit court of appeals must be affirmed.” 

There are many other cases to the same effect. 


Il. CARGO INSURANCE 


A. Marine extension clause: The activities presented during the combination | 
of the marine extension clause rate and the basic marine rate involving hun 
dreds of cargoes, most of which were not reinsured by and between the under. } 
writers agreeing to such combination 


Prior to World War II practically all cargo policies contained a held covered 
clause which provided that in the event of deviation, delay, forced discharge, 
reshipment, transshipment, or similar situations, the assured was held covered 
provided that prompt notice to underwriters was given and an additional 
premium paid if required. With the outbreak of World War II there was a 
rapid increase in delay, deviations, forced discharge, and transshipments. More 
over, censorship made it difficult or impossible for assureds to report promptly 
to underwriters. Therefore, in order to cope with the problem, the marine exten- 
sion clause was drafted, which provided that the shipper would pay an additional 
rate at the outset and would be covered for all these risks without paying an 
additional premium and without the necessity of giving prompt notice. As war 
conditions changed, the rate had to be changed. At the time of the adoption 
of this clause American underwriters agreed among themselves to charge an 
additional premium for this coverage. The premium was to be established from 
time to time by an underwriting committee of the American Cargo War Risk 
Reinsurance Exchange. All companies agreed to follow the rates when they 
were promulgated. 

This agreement ceased on June 1, 1947, prior to the termination of the mora- 
torium. The facts are that on May 26, 1947, the American Marine Insurance 
Clearing House published a bulletin recommending that effective June 1, 1947, 
the practice of showing separate M.E.C. and basic rates be discontinued and 
that between June 1 and December 1, 1940, all rate schedules be rewritten and 
the basic rates combined with the M.E.C. rates. Thereafter no additional rate 
schedules for voyages to and from the United States and Puerto Rico, the Virgin 
Islands, Panama Canal Zone, and Hawaiian Islands were ever published by the 
M.E.C. Rate Committee of the Clearing House. 

After June 1, 1947, and continuing until July 1, 1949, the M.E.C. Committee of 
the Clearing House recommended additional rates on voyages between foreign 
countries. However, additional rates for M.E.C. coverage in these trades ceased 


on July 1, 1949, and today there is no such committee and no such rates are | 


published, and there is no such agreement. : 
Insofar as the International Union is concerned, the advisability of continuing 
such rates was discussed at the few meetings which were held in 1946 and 


1947. 
and @ 
At 
that ii 
for M 
to Wo 
tion 
exclu 

It 1 
upon 
cost ¢ 
himse 
dema: 
B. Ac 

C 

c 
- Pri 
State 
stean 
claus 
follov 

“B: 
comp 
local 
tion, 
perio 
short 
stean 
A-1 
(flag 
owne 

“B 


ship) 
was 
Hi 
dow: 
and 
ease 
asso 
alth: 
clea: 
com! 
whe 
part 
bind 
twee 
agre 
thei 
The 





1 Insti. 
newhat | 
closing 
' Wrote 


1g that , 
> CAseg 
1d been 
Ld Vices, 
further 
made g 


eTs all 


asking | 
nent of 
"Asions, 
nerican 
th that 
> Insur. 
» Court, 


surance 
Tse the | 
Opinion 


ination 
ng hun. 
> under. | 


covered 
charge, 
covered 
ditional 
WAS & 

More. 
romptly 
e exten: 
ditional 
ying an 
As war 
doption 
arge an 
ed from 
ar Risk 
en they 


e mora- 
surance 
1, 1947, 
ied and 
ten and 
nal rate 
> Virgin 
1 by the 
1ittee of 


foreign 
3 ceased 


ites are 


itinuing | 
46 and 





THE INSURANCE INDUSTRY 1923 


1947. These meetings were also prior to the termination of the moratorium 
and any discussions at the meetings were merely to secure information. 

At the present time practically all cargo rates have dropped so drastically 
that it would be impossible to even guess at how much of the premium is charged 
for M.E.C. coverage which today is a relatively unimportant clause as compared 
to World War II. While all shippers ask for M.E.C. coverage, there is no obliga- 
tion on the shipper’s part to ask for it, and undoubtedly if the coverage were 
excluded from the policy, that fact would be considered in arriving at the rates. 

It must be emphasized that at no time has M.E.C. coverage been mandatory 
upon an assured. The assured is not required to take it, but inasmuch as the 
cost of it today is negligible, the assured would be very foolish not to avail 
himself of this coverage, and no competent broker would write a policy without 
demanding that such a clause be included. 


B. Activities engaged in by and through the institute and subsequently in the 
Clearing House, with respect to the assessment of additional premiums on 
cargo shipped on penalty vessels 

. Prior to World War II the Association of Marine Underwriters of the United 

States had a Liner Classification Committee. This committee classified various 

steamship lines. The reason for such Classification was that the insurance 

clause of most policies required that shipments be made on class A vessels. The 
following are typical insuring clauses taken at random from various policies: 

“By strictly owned iron and/or steel steamers of class A lines as per this 
company’s steamer classification and connecting railroad conveyances (including 
local incidental trucking risk, if any). Notwithstanding this vessel classifica- 
tion, this company agrees that subject to change on notification in writing as per 
period stated in this rate schedule or governing open policy, whichever is the 
shorter, no additional premium shall be charged for shipments by iron or steel 
steamers not over 25 years of age nor less than 1,000 tons net register and class 
A-1 American record or 100 A-1 Lloyd’s or equivalent, but excluding Greek 
(flag, ownership or management), Panamanian, unless American or British 
ownerships, and vessels built for Great Lakes service only.” 

“By owned metal steamers or motor vessels or class A and B lines as per this 
company’s classification—underdeck—direct.” 

“Per owned steamers and motor vessels of class A regular lines and other 
approved iron or steel steamers and motor vessels which are not over 25 years of 
age, nor less than 1,000 tons net register and which are class A-1 American 
record or 100 A-1 Lloyd’s Register or equivalent, excluding shipments per the 
following vessels: Greek (flag, ownership or management) ; Panamanian (unless 
American or British ownership) and vessels built for service only on the Great 
Lakes.” 

“Applicable to direct underdeck shipments by iron or steel steamers or motor- 
ships not over 25 years old and not less than 1,000 tons net register and classed 
A-1 American record or 100 A-1 American record or 100 A-1 Lloyds (without 
any modification) or equivalent, but excluding: Greek vessels (flag, ownership 
or management) ; Panamanian vessels (unless American or British owned) ; 
vessels built for Great Lakes service.” 

The purpose of the committee was to classify steamship lines whose vessels 
were properly manned, equipped, and supplied. In cases where a cargo was 
shipped on other than a duly classified liner company, an additional premium 
was charged by the various companies. 

However, with the commencement of World War II liner classification broke 
down because vessels were taken from one steamship company for use by another 
and placed in different service, and all companies had to use old, and in many 
cases inadequate vessels. Consequently, the liner classification committee of the 
association ceased to operate during the war and has never resumed operations, 
although each company still has its own classification list. In its place the 
clearing house has an overage and undertonnage committee. This committee is 
composed of experts, who recommend to underwriters additional premiums 
where cargo is shipped on vessels which are overage and undertonnage for the 
particular trade. The recommendations made by the committee are in no way 
binding upon underwriters except where there is a reinsurance agreement be- 
tween underwriters. Where there is no reinsurance or where the reinsurance 
agreement does not require the payment of such additionals, underwriters make 
their own decisions and in many cases decide not to charge additional premiums. 
The purpose of this committee is to enable underwriters to receive the benefit 
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of the advice of men who have been enageged in the business for a long time ang 
who have special knowledge of the major casualty hazards involved in shipping 
in small and old vessels. Without such a committee it would be necessary fo 
each individual office to set up its own overage and undertonnage committe 
which would tend to increase the cost of marine insurance. Likewise, they 
would have to be special committees for each individual reinsurance group, 

The files do not disclose any formula adopted by the English market Similar 
to the one used by the clearing house, and the facts are that in no case is them 
any agreement between the two markets. 


C. Activities engaged in by American underwriters by and through cargo gyp. 
committees of the clearinghouse involving cargoes not embraced within the 
terms of formal reinsurance agreements; the activities at issue here 
relate to the fixing and distributing of rates to be assessed and certain cond. 
tions of coverage (1947-49) 


On June 4, 1947, the clearing house issued Bulletin No. 80, which stated tha 


underwriters had recently been requested to rate shipments of export grain and 
that a grain committee had been appointed which had prepared a schedule of 
rates, a copy of which was attached. 

The minutes of a meeting of the American Institute of Marine Underwriters 
of November 17, 1947, which reported on the activities of the last meeting of the 
International Union, stated that one of the subjects covered dealt with the re. 
quest by banks for ridiculous coverage. (Some examples of ridiculous, redup. 
dant or incongruous coverage demanded by banks under letters of credit are: 
insurance against leakage of steel bars; hook damage on machinery; insurance 
against country damage on machinery; all risks, including various named perils 
which are automatically included under an all risks policy and which may limit 
the coverage or at least cause ambiguity. Examples are: all risks, including 
theft, pilferage, short or nondelivery, malicious damage, damage by fresh water, 
mud, hook, oil, and other cargo.) In 1948 the Texas Supreme Court in Ve 
tional Surety Marine Insurance Corp. v. Failing, stated: 

“Tf the language insuring Failing’s property ‘in any one casualty’ be construed 
to mean that he was insured against every conceivable casualty except those 
specifically excluded, there would have been absolutely no use to list 11 particv- 
lar risks against which the policy ran. It would ascribe to the parties not only 
the futile but even the fatuous motive of listing 11 specific perils when 
other language had already comprehensively included these 11 as well as every 
other conceivable risk except the excluded ones.” 

The International Union also discussed the question of continuous coverage 
after arrival in South American ports. On October 20, 1948, the clearinghouse 
issued Bulletin No. 102, which stated that underwriters were concerned about 
the long delays that were occurring in South American ports and that a special 
committee had been appointed to consider the matter. The bulletin went o 
to say that the committee had conferred with banks, producers, and shippers and 
studied reports of correspondents throughout the world; that at the time the 
M.BE.C. clauses were adopted the present situation was not contemplated and 
the goods in South America were being left on the docks for months. This created 
a very serious conflagration risk and risk of theft and pilferage, and the con- 
mittee had recommended in cases of shipments to South America that the 
coverage should be limited to 60 days after discharge, and if not delivered prior 
to that time that an additional premium should be charged. A recommended 
endorsement was attached to the bulletin. 

It should be noted that the committee’s recommendation was to take care of 
a very unusual situation, brought on by the tight currency situation in South 
America, that is, the consignees were leaving their goods on the docks until they 
were sold to the ultimate consumer, in order not to tie up any more foreign 
exchange than was necessary. The committee’s recommendation was undoubt- 
edly of benefit to most shippers, since it had a tendency to reduce the losses, It 
was not an attempt to reduce coverage but merely to take care of a very bad 
situation due to peculiar circumstances. 

On December 17, 1948, Hanna & Co., the Board of Underwriters’ correspond: 
ents at Valparaiso, Chile, wrote the institute, stating that 60 days was ample 
coverage for Chile. 

On April 4, 1949, Edward R. King, as secretary of the clearinghouse, wrote 
to the Bolivian Ambassador in Washington, acknowledging a letter of the Ambas 
sador to the celaringhouse, dealing with the 60-day clause adopted by under 
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writers. He stated that the reason for the 60-day clause was that goods were 
peing allowed to remain on the docks for too long a time and that individual 
underwriters were willing to give coverage beyond the 60-day clause but an 
additional premium was charged. 

On April 1, 1949, the clearing house issued a bulletin attaching a copy of the 
rates on all Canadian grain shipments. 

On April 11, 1949, G. Kirkham Smith, of San Francisco, telegraphed the clear- 
inghouse, requesting the international pool to advise what would be the addi- 
tional charge for direct shipments from Montreal to Vancouver. The reason 
for the additional rate, referred to in Smith’s telegram, was because of the 
navigational hazards on the St. Lawrence River. On April 12, 1949, Edward 
R. King, secretary of the clearinghouse, replied to Smith’s telegram, advising 
that the intercoastal pool did not cover shipments from Montreal to Vancouver, 
put their idea of additional rates would be 7% cents for shipments arriving not 
later than October 15, 10 cents for shipments arriving not later than October 
31, and 20 cents for shipments arriving not later than November 15. 

On April 12, 1949, the Board of Underwriters of San Francisco wrote to the 
clearinghouse, asking for certain information regarding war risk rates to 
Tientsin and Hong Kong. On April 14, 1949, Mr. King replied to Mr. Wadding- 
ton’s letter regarding these war risk rates and also stated that London had 
change its C.M.S. schedule and that Canada would probably have to do the same. 

On May 4, 1949, Edward H. King, secretary of the clearing house, wrote to the 
San Francisco Board, enclosing copies of proposed Bulletins “‘A” and “B”, dealing 
with market conditions. Bulletin “B” was never sent out but Bulletin “A”, some- 
what modified, was later circulated. 

On July 14, 1949, the Canadian Cargo Advisory Committee wrote to Mr. King, 
as secretary of the clearing house, enclosing a letter from the Association of 
Marine Underwriters of British Columbia to the Canadian Cargo Advisory Com- 
mittee, stating that the British Columbia association had received information 
to the effect that port trust authorities at Bombay were charging subsantial 
demurrage for goods lying on the docks for more than 7 days and that the goods 
were being removed from the docks and stored in the open, which raised the 
question of whether or not the coverage should not be limited to 15 days. 

On July 22, 1949, Mr. King replied to the above letter, stating that underwriters 
here were reluctant to take any steps to limit coverage and that the only two 
cases in recent years where the coverage had been limited was in connection 
with a 7-day clause for the Philippines and a 60-day clause for South America, 
and that in both cases there were long periods of discussions and negotiations 
before the underwriters adopted these limits. The letter states that the Philip- 
pines clause was made necessary because of the congestion in the Philippine 
docks and the South American clause because of the delay of consignees in taking 
delivery. 

On September 15, 1949, the clearinghouse issued Bulletin No. 116, dealing with 
shipments of cargoes insured to China and discharged short of destination. The 
bulletin stated that many questions had arisen regarding this cargo under the 
marine extension clause and that it was the opinion of counsel that the coverage 
still continued. The bulletin then went on to point out that assureds had certain 
obligations, and stated that after consultation with underwriters here and 
abroad the committee was of the firm conviction that underwriters’ obligations 
would not extend beyond a reasonable time. The committee recommended that 
underwriters take the position that the original insurance continued until Novem- 
ber 1, 1949, and beyond that if the assureds specially applied for an extension and 
paid a premium for at least 30 days. In the absence of such an agreement the 
committee stated that it would appear that the assured would have no other 
course than to rely upon the insured terms. This action by underwriters was 
brought about by the fall of Shanghai to the Chinese Communists and was an 
attempt by underwriters to let assureds know definitely what the underwriters’ 
position would be. While it can be argued that coverage was in fact limited, it 
may have been that under all the facts the coverage was extended. In any event, 
it was an attempt to arrive at a definite position so that assureds would not be 
left without insurance if the courts should subsequently decide that the coverage 
terminated earlier. 

On October 11, 1949, the clearinghouse issued Bulletin No. 117, to which was 
attached a list of vessels that had discharged cargo short of Chinese ports. On 
November 7 and 17 the clearinghouse issued Bulletins Nos. 118 and 119, to which 
were attached drafted contingency insurance clauses for use on shipments to 
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Colombia and the Argentine, with the recommendation that in both cases a rat 
of 50 percent of the marine risk be charged for this insurance. 

All of the above activities occurred shortly after the termination of the mor. 
torium and any agreements relating thereto have been abandoned. 


D. Activities engaged in by American underwriters by and through the institut, 
or the clearinghouse in connection with the unification of forms and clauses | 
used in the underwriting of cargoes 


It appears from the file that the institute has for many years had a forms ang 
clauses committee. This committee is still in effect. It is made up of expert 
in the business, who have prepared a series of clauses which are known as the 
American Institute cargo clauses. They are as follows: 

Warehouse to warehouse clause 

Craft, &c. clause 

Deviation clause 

FFA clause f 

Warehousing and forwarding charges 

Packages totally lost loading, ete. 

Labels clause 

Machinery clause 

G/A clause 

Explosion clause 

Shore clause 

Bill of lading, &c. clause 

Inchmaree clause 

Delay clause 

Both-to-blame clause 

Constructive total loss clause 

Carrier clause 

F.C. & S. warranty 

S.R. & C.C. warranty 
In addition the committee has drafted war risk clauses and war risk policig 


and the marine extension clause. The committee has worked on an institute } 


cargo policy but such a policy has never been completed. 

Uniform clauses are necessary in order to carry on international trade. Their 
use is required by banks and lending institutions. Letters of credit invariably 
require certain American Institute clauses to be included in the insurance cover. 
ing the financed shipment. Certificates of insurance under open policies are ip 
many cases stamped subject to definite institute cargo clauses. Without such 
clauses each individual bank would have to have an insurance department and aq 
legal division fully familiar with marine insurance and each insurance policy 
would have to be carefully examined to see whether it complied with the terms 
of the letter of credit. There is no agreement or rule that any particular con- 
pany use any particular clause. The clauses are prepared by experts and the 
sole purpose of the clauses is to supply clauses on particular subjects so that if 
such clauses are required the companies can use the ones prepared by the com- 
mittee, which are the best ones available on the subject. However, there is 
nothing to keep any company or shipper from changing the clauses. In fatt, 
an examination of the individual insurance policies of the individual companies 
submitted to the FTC will show that cargo policies are for the most part tailor 
made and changed to suit the individual requirements of the shippers. 


E. Activities by and between underwriters and brokers during the period of the 
combination of the marine extension clause rate and the basic marine rate 
in 1947. Further, the activities engaged in by American brokers and under- 
writers in connection with the withdrawal of portions of the coverage incor- 
porated in the marine extension clause at the time of the combination of the 
rate. This is illustrated by the reduction of the marine extension clause 
coverage to a term not exceeding 60 days following discharge of goods in 
certain ports in South America 


The activities in this connection are referred to in “A” and “C” above. The 
60-day South American clause was instituted on December 1, 1948, which was 
after the marine extension clause rates had been combined with the basic marine 
rates. The 60-day clause was in no way connected with the combination of the 
rates. As pointed out in “C” above, the 60-day clause was brought about by the 
congested conditions in South American ports, due to the fact that consignee 
did not take delivery promptly. 
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STATEMENT OF SENATOR WARREN G. MAGNUSON, RE SECTION 29 OF MERCHANT 
MarRInE Act oF 1920, To U.S. SENATE COMMITTEE OF THE JUDICIARY, ANTITRUST 
AND MONOPOLY SUBCOMMITTEE 


Mr. Chairman, first I want to thank you for giving me the opportunity to appear 
before you and present certain comments on the subject matter of your inquiry 
into ocean marine insurance. 

I have long had a deep interest in the American merchant marine. My corol- 
lary interest in marine insurance arises from the fact that a strong and inde- 
pendent American marine insurance market is vital to the maintenance of an 
adequate American merchant marine. 

Prior to 1920 we had no adequate American marine insurance market. The 
American shipowners were dependent on foreign insurers for the insurance 
necessary to keep their vessels operating. At that time the maximum capacity 
of the entire American market was less than half a million dollars. To secure 
this, a shipowner had to go from office to office begging coverage. Even this 
coverage was largely reinsured abroad. 

In the World War I period, Congress became acutely aware of the importance 
of an adequate merchant marine. In this connection it came to the attention 
of Congress that, because of the lack of an adequate American marine insurance 
market, the American shipowners were at the mercy of foreign insurance markets. 
Accordingly, in 1916, Congress asked the U.S. Shipping Board to explore what 
could be done to foster an adequate marine insurance market.’ In the 66th 
Congress the Senate Commerce Committee made an exhaustive study of marine 
insurance based on recommendations from this agency. As a result, section 
29 of the Merchant Marine Act of 1920 was passed.* This section provides that 
collective action between marine insurance companies for the purpose of spread- 
ing marine insurance risks does not violate the antitrust laws. The legislative 
history shows it was the specific intent of Congress that a syndicate be formed 
of as many insurance companies as possible to collectively insure hulls.’ 

The wisdom of this congressional policy is proved by the fact that it has 
stood the test of time for 39 years. It can be categorically stated that without 
the antitrust exemption provided by section 29 of the Merchant Marine Act of 
1920, the American Hull Insurance Syndicate would not exist and again ship- 
owners would be at the mercy of foreign underwriters. 

The American Hull Insurance Syndicate, the formation of which was in- 
stigated by Congress itself, has now developed to a point where it can cover up 
to $10 million on any risk, truly a large sum when it is considered that the 
aggregate annual premiums received by the American market for insurance of 
hulls is less than three times this figure. More important, this syndicate served 
to make available to the American shipowner competitive premium rates through 
the ability of the American market to operate as a unit under section 29 of the 
Merchant Marine Act of 1920 and so to compete with the British insurance 
market. This is a vital service which individual American insurance companies 
simply could not provide. They would not have the capacity or the ability acting 
alone to compete effectively with the British market which acts largely in 
concert. 

I know as a fact that American marine underwriters have vigorously fought 
against monopolistic, restrictive, nationalistic marine insurance regulations of 
foreign countries. In 1955 my attention was called to the fact that countries 
receiving economic aid from us were discriminating against American marine 
insurance underwriters and on June 1, 1955, I introduced the so-called Magnuson 
amendment‘ to the Mutual Security Act for the purpose of giving American 
marine insurance companies the right to compete with foreign insurance com- 
panies for the marine insurance on foreign aid shipments. This amendment 
is now section 131(c) of the Mutual Security Act of 1954, as revised. 

As recently as October 1958, Turkey issued a regulation which in effect re 
quired that imports purchased with ICA funds must be insured in Turkey 
against marine risks.’ ICA invoked the sanction of the Magnuson amendment 
and as a result of this Turkey rescinded its discriminatory regulation. Thus 


it will be seen that the struggle against foreign discriminatory and monopolistic 
marine insurance regulations is a never-ending one. 


_ 


1 See app. 1. 
? See app. 2. 
* See app. 3. 
“See app. 4. 
5 See app. 5. 
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It was also at the instigation of the American marine underwriters that the 
State Department included in a number of commercial treaties a provision which 
prohibits the imposition of discriminatory measures preventing importers or 
exporters from obtaining marine insurance in the United States or in the 
country with which we have the commercial treaty.° Marine underwriters 
have also attacked monopolistic and discriminatory laws before the Transport 


and Communications Commission of the U.N.,’ the International Chamber gg | 


Jommerce,’ GATT,’ the Export-Import Bank of Washington,* the Internationa) 
Monetary Fund,’ and the Hemispheric Insurance Conference.’ 

I, as chairman of the Interstate and Foreign Commerce Committee, have 
heard no complaints from shipowners with respect to the operations of the 
American Hull Insurance Syndicate. Rather, they seem to be satisfied that 
the existence of the syndicate and its competition with the British market 
afford them some competitive rate protection. I know of no better regulation, 
both in economic theory and in practice, than an absolutely open internationa} 


market where the consumer is free to give his business to any of the competitors, | 


Thus, it will be seen that the antitrust aspect of the ocean marine insuranee 
industry is only one facet, although an important one, of a highly complex 
industry and that industry, of course, is an important factor in a larger 
matter—the American merchant marine. 

I assume in your full exploration into the antitrust aspects of ocean marine 
insurance you will bear in mind our national interest in the preservation of 
the American merchant marine. For such preservation, a strong American 





marine insurance market able to compete with the British insurance market | 


is necessary and the only practical way to do it. History for 39 years has 
established this fact. Of course, the Committee on Interstate and Foreign 
Commerce will welcome and give the most careful consideration to any recom- 
mendations you may have with respect to the Merchant Marine Act of 1920. 


APPENDIX 1 


Shipping Act of 1916, Public Law 260, 64th Congress, section 12; title 46, 
United States Code, page 811: 


“(The board) * * * shall examine into the subject of marine insurance, the ' 


number of companies in the United States, domestic and foreign, engaging in 
marine insurance, the extent of the insurance on hulls and cargoes placed or 
written in the United States, and the extent of reinsurance of American mari- 
time risks in foreign companies, and ascertain what steps may be necessary to 
develop an ample marine insurance system as an aid in the development of an 
American merchant marine.” 


APPENDIX 2 


Merchant Marine Act of 1920, Public Law 261, 66th Congress, section 29; 4 
U.S.C. 885: 

“Sec. 29. (a) That whenever used in this section— 

“(1) The term ‘association’ means any association, exchange, pool, combina- 
tion, or other arrangement for concerted action ; and 

“(2) The term ‘marine insurance companies’ means any persons, companies, 
or associations, authorized to write marine insurance or reinsurance under the 
laws of the United States or of a State, Territory, District, or possession thereof. 

“(b) Nothing contained in the ‘antitrust laws’ as designated in section 1 of the 
Act entitled ‘An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,’ approved October 15, 1914, shall be con- 
strued as declaring illegal an association entered into by marine insurance com- 
panies for the following purposes: To transact a marine insurance and reinsur- 
ance business in the United States and in foreign countries and to reinsure or 
otherwise apportion among its membership the risks undertaken by such associa- 
tion or any of the component members.” 
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See app. 


on 


Zo 


In 
rine 
ann¢ 
cate 
put i 

“) 


that 
for : 
try; 
of t 
capi 
(66t 


and | 





' 

' 
at the | 
which 
ers or 
in the 
Vriters 
sport 
ber of 
ational 


, have 
of the 
“that 
market 
lation, 
ational 
etitors, | 
surance 
‘omplex 
larger 


marine 

tion of 

nerican 

market | 
ars has 

Foreign 

 recom- 

420. 


title 46, 


- 


nce, the 
ging in 
laced or 
in mari- 
ssary to 
nt of an 


n 29; 4 


-ombina- 


m panies, 
nder the 

thereof. 
. 1 of the 
ints and 
. be con- 
nce col 

reinsur- 
insure or 
1 associa- 





THE INSURANCE INDUSTRY 1929 


APPENDIX 3 


Immediately before the House of Representatives voted on the Merchant Ma- 
rine Act of 1920, Representative Edmonds, the sponsor of section 29 thereof, 
announced on the floor of the House that the American Hull Insurance Syndi- 
cate, which the legislation was particularly intended to foster, was about to be 
put into operation : Sm. : 

“Mr. Epmonps. The bill arranges for marine insurance pooling * * *. Our 

ling arrangement has been successful. I am announcing it tonight, * * * 
that it has been successfully completed. The insurance companies have arranged 
for a line in purely American companies of $2 million on any hull in this coun- 
try; they have arranged for a line of $3 million on the larger hulls, but $1 million 
of that is in what are known as admitted insurance companies with foreign 
capital but that are admitted to do business and pay taxes in this country” 
(66th Cong., Congressional Record, p. 8600). 


APPENDIX 4 


1. Senator Magnuson submits amendment to Mutual Security Act of 1955 
(Congressional Record, June 1, 1955, p. 6234). 

2. Magnuson amendment passed (Congressional Record, June 2, 1955, pp. 6475 
Pubic Law 138, 84th Congress, containing Magnuson amendment. 

4. Public Law 85-141, changing designation of Magnuson amendment from 
section 131(d) to131(c). , 


[From the Congressional Record, June 1, 1955] 
MUTUAL Security Act or 1956—AMENDMENTS 


Mr. MAGNnuson. Mr. President, I submit amendments to (S. 2090) the mutual 
security bill which is now before the Senate in the hope of providing for our 
American marine insurance companies the right to compete on equal basis with 
foreign insurance companies for the business of insuring foreign-aid shipments. 

Under the law as it is now interpreted by the officials of our mutual aid 
organization, dollars are not allocated for payment of marine insurance on 
foreign-aid shipments unless they are requested by the recipient country. 
American insurance agencies have tried unsuccessfully to get a fair share of 
this business, but, because of discrimination against them by the recipient 
countries in favor of their own companies, they have failed in their efforts. 

This has deprived the American marine insurance market of the opportunity 
to compete for some of this business and the mutual security organization has 
refused their request to change the regulations so that dollars will be available 
to pay the insurance premiums to Americans. 

There seems to be no other recourse left except to include in the mutual 
security bill a provision that dollars shall be made available for marine insur- 
ance’ on commodities shipped where the insurance is placed on a competitive 
basis in accordance with normal practices prevailing before World War II. 

I am, therefore, submitting the amendments which also provide that where 
a participating country by statute, decree, rule, or regulation discriminates 
against any marine insurance company licensed to do business in the United 
States the commodities purchased with funds advanced under the program 
shall be insured in the United States against marine risks with a company 
authorized to do business in the United States. 

Mr. President, it seems only fair that our marine insurance companies be 
given the same right to bid on the insurance on foreign-aid shipments as com- 
panies from other countries of the world enjoy. 
bier Vice PRESIDENT. The amendments will be received, printed, and lie on the 

e, 

Mr. Portrr submitted amendments, intended to be proposed by him to the 
bill (S. 2090) to amend the Mutual Security Act of 1954, and for other purposes, 
which were ordered to lie on the table and to be printed. 

_Mr. Lone submitted amendments, intended to be proposed by him to Senate 
bill 2090, supra, which were ordered to lie on the table and to be printed. 

Mr. KNowLAND submitted an amendment, intended to be proposed by him, to 
Senate bill 2090, supra, which was ordered to lie on the table and to be printed. 
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[From the Congressional Record, June 2, 1955] 
Mutua. Security Act oF 1955 


The Senate resumed the consideration of the bill (S. 2090) to amend the Mutya} 
Security Act of 1954, and for other purposes. 

Mr. Macnuson. Mr. President, I offer the amendment which I send to the deg, | 
and ask to have stated. 

The PRESIDING Orricer. The amendment will be stated. : 

The LEGISLATIVE CLERK. On page 4, line 2, it is proposed to strike out “sp 
section” and insert in lieu thereof “subsections”. 

On page 4, line 14, it is proposed to strike out the quotation mark. 

On page 4, between lines 14 and 15, it is proposed to insert the following ney 
subsection : 

“(d) In providing assistance in the procurement of commodities in the Unity 
States, United States dollars shall be made available for marine insurance q } 
such commodities where such insurance is placed on a competitive basis in accord. 
ance with normal trade practice prevailing prior to the outbreak of World Wa; 
Il: Provided, That in the event a participating country, by statute, decree, rule 
or regulation, discriminates against any marine insurance company authorizg 
to do business in any State of the United States, then commodities purchase 
with funds provided hereunder and destined for such country shall be insured jp 
the United States against marine risk with a company or companies authorize 
to do a marine insurance business in any State of the United States.” 

The PRESIDING Orricer. The question is on agreeing to the amendment of the 
Senator from Washington. 

The Senator from Washington is recognized. 

Mr. JouHnson of Texas. Mr. President, will the Senator from Washington yield 
to me? 

Mr. Maenuson. I yield. 

Mr. JoHNsON of Texas. I desire to make a brief announcement. I hope ajj/ 
Senators will remain in the Chamber, for there are only two more minor amené 
ments to be acted upon, and then we shall have the yea-and-nay vote on the | 
question of the final passage of the bill. 

Mr. Maacnuson. Mr. President—— 

Mr. GeorGe. Mr. President, will the Senator from Washington yield to me? 

Mr. Maanuson. I yield. 

Mr. Grorer. Let me say that I shall be glad to accept the amendment, insofar 
as I have a right to do so as chairman of the committee, and to take the ameni- 
ment to conference, where the matter can be examined. The amendment will not 
add in any way to the expense or cost of the bill, as I understand. 

Mr. Maenuson. Mr. President, I should like to state only one sentence in 
regard to the amendment: It is the hope of those of us who propose the amené- 
ment that the Senate will make it permissive to allow the american marine insur’ 
ance companies to participate and to bid. I hope that in conference the co 
ferees will agree to include this language, which is proposed in order to achiev 
that goal. 

Mr. President, I ask unanimous consent that a statement explaining th 
amendment may be printed at this point in the Recorp. 

“There being no objection, the statement was ordered to be printed in th 
Recokrp, as follows: 


“STATEMENT BY SENATOR MAGNUSON 


“T am offering an amendment to the mutual security bill now before us in hop 
of providing for our American marine insurance companies the right to com 
pete on equal basis with foreign insurance companies for the business of it 
suring foreign-aid shipments. 

“Under the law as it is now interpreted by the officials of our mutual aif 
organization dollars are not allocated for payment of marine insurance 0 
foreign-aid shipments unless they are requested by the recipient country. Ameri 
can insurance agencies have tried unsuccessfully to get a fair share of thi 
business but because of discrimination against them by the recipient countries i 
favor of their own companies, they have failed in their efforts. 

“This has deprived the American marine insurance market from 
portunity to compete for some of this business and the mutual security orgall 
zation has refused their request to change the regulations so that dollars wil 
be available to pay the insurance premiums to Americans. 
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“There seems to be no other recourse left except to include in this legisla- 
tion a provision that dollars shall be made available for marine insurance on 
commodities shipped where the insurance is placed on a competitive basis in 
accordance with normal practices prevailing before World War II. 

“J am, therefore, offering the amendment which also provides that where a 
participating country by statute, decree, rule or regulation discriminates 
against any marine insurance company licensed to do business in the United 
States the commodities purchased with funds advanced under the program shall 
be insured in the United States against marine risks with a company author- 
ized to do business in the United States. 

“It seems only fair that our marine insurance companies be given the same 
right to bid on the insurance on foreign-aid shipments as companies from other 
parts of the world enjoy.” 

The PRESIDING OFFICER, The question is on agreeing to the amendment of 
the Senator from Washington. 

The amendment was agreed to. 

The PRESIDING OrFrIcer. The bill is open to further amendment. 

“Mr. SmaTHERS Mr. President, I offer and send to the desk an amendment 
proposed by me, on behalf of myself, the Senator from Oregon [Mr. Morse] 
and the senior Senator from Indiana [Mr. CapeHart]. I ask that the amend- 
ment be stated. 

The PRESIDING OFFICER. The amendment will be stated. 

The LEGISLATIVE CLERK. On page 5, in line 18, it is proposed to strike out 
“$21,000,000” and to insert in lieu thereof “$38,000,000.” 

Mr. SMATHERS. Mr. President, I have discussed the amendment with the able 
chairman of the Foreign Relations Committee and with other members of the 
committee. It is my understanding that they have no objection to the amend- 
ment. It is designed to change the flow of funds from the contingency fund 
into a specific development assistance authorization for Bolivia, Guatemala, and 
Haiti, where today emergency conditions exist. It is essential that a specifie 
authorization for these areas be made, rather than having to rely on the con- 
tingency fund which may or may not be available. There is a definite need for 
a specific additional authorization of $10 million for Guatemala and $4 million 
for Bolivia, as well as an authorization of $3 million for Haiti to enable those 
countries to cope with the existing emergency conditions. The amendment 
merely makes it definite that these funds are to be used for these three coun- 
tries of Latin America, so that it will not be necessary to rely on contingency 
funds under the bill. 

Mr. Georce. Mr. President, will the Senator from Florida yield to me? 

Mr. SMaTHERS. I yield. 

Mr. GeorGe, I desire to state that I will accept the amendment. I am sure 
that out of other funds, funds in slightly increased amounts will be provided for 
the three countries in question. 

But if the amendment is agreed to, it will become certain that no contingency 
under which they would not get some slight increases will arise. 

The increased amount would go to Bolivia, Guatemala, and Haiti, which have 
suffered very severe storm damage within the past few months. 

The PresipING OrFricer. The question is on agreeing to the amendment sub- 
mitted by the Senator from Florida, on behalf of himself, the Senator from 
Oregon, and the Senator from Indiana. 

The amendment was agreed to. 

The Presipine Orricer. The bill is open to further amendments. 

Mr. ELLENDER. Mr. President, I offer the amendment which I send to the desk 
and ask to have stated. 

The PresipInG Orricer. The amendment will be stated. 

The LegisLative CLERK. On page 15, line 24, it is proposed to strike out 
“section” and insert “sections”. 

On page 16, after line 15, it is proposed to insert the following: 

“Sec. 549. Statement of congressional policy: It is the sense of the Congress 
that inasmuch as— 

“(1) the United States, through mutual-security programs, has made substan- 
tial contributions to the economic recovery and rehabilitation of the nations of 
Western Europe ; 

“(2) due in part to those programs, it has been possible for such nations to 
achieve complete economic recovery and to regain their military strength; and 
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“(3) certain other friendly nations of the world remain in need of assistang : 
in order that they may defend themselves against aggression and contribute to | 
the security of the free world— 


“those nations that have been assisted in their recovery should, in the fu 
share with the United States the financial burden of providing aid to those coyp. 
tries which are still in need of assistance of the type provided under this act.” 

The PRESIDING OFFICER. The Senator from Louisiana is recognized. 

Mr. Georce. Mr. President, if the Senator from Louisiana will yield to me— 

Mr. ELLeNpDER. I yield. 

Mr. Georce. Let me say that I am sure the amendment is not objectionabje | 
It merely calls upon the countries which, through our aid programs, have gotte, 
on their feet, to participate with us in our efforts to be of service to Asian 
countries. 

Mr. ELLENDER. Yes; that is the purpose of the amendment. 

The Presipine Orricer. The question is on agreeing to the amendment of the f 
Senator from Louisiana (Mr, Ellender). 

The amendment was agreed to. 

Mr. ELLENDER. Mr. President, I ask unanimous consent to have printed at thiy 
point in the Record an explanation of the amendment. 

There being no objection, the statement was ordered to be printed in the Re. 
ord, as follows: 

“STATEMENT BY SENATOR ELLENDER 
t 

“The amendment I have just offered does not affect the funds in this bill; it 
pertains only to the bill’s philosophy, its approach, if you please. This amend. 
ment only states that it is the sense of the Congress that the administration gf | 
this program—which concerns the mutual safety of the entire free world— 
should be a cooperative program, with our allies assisting the United States jp | 
extending a helping hand to those less fortunate than ourselves. ; 

“We have seen the Marshall plan come to an end; today, Europe is well and | 
prosperous. Now, it is time for our European allies to join forces with the 
United States in building an even stronger shield against Communist infiltration } 
of underdeveloped countries. 

“IT do not believe this is a selfish attitude for us to take. The title of the bil 
now before us is ‘The Mutual Security Act of 1955.’ The emphasis is not m 
security alone, but upon mutual security. The programs it authorizes are ai 
vanced as being beneficial not only to the United States, but to all nations of the 
free world. The expenditure of funds for development assistance, defense sup 
port, direct forces support, and technical assistance (as well as direct military 
aid) has been advanced as necessary not only to the security of the United State 
of America, but to the security of France, Britain, Belgium, the Netherlands 
Italy, and other members of the community of free nations. Since this isa 
mutually advantageous program, the burdens of financing it should be spread’ 
among all those nations which it seeks to benefit. Let me add that this includes 
the direct beneficiaries of our bounty, as well as others. 

“T cannot urge the Senate too strongly to accept this amendment and embody 
in this legislation the philosophy I have just outlined. I frankly feel that such 
action is long overdue, but merely because we have failed to so act in the past is 
no reason for our failing to act today.” 

The Presipine Orricer. The bill is open to further amendment. 

Mr. ELLENDER. Mr. President, I ask unanimous consent to have printed at this 
point in the Record a statement I have prepared. 

The Presip1Ine OrFicer. Is there objection? 

There being no objection, the statement was ordered to be printed in the Ree 
ord, as follows: 


“STATEMENT BY SENATOR DOUGLAS 


“T am glad to see that the Senate Foreign Relations Committee has approvel 
authorizations for development assistance in the Near East, Africa, and Asit 
I hope that these authorizations will be approved in this Chamber. There hi 
been a regrettable tendency to disparage and minimize the importance and valtt 
of these development assistance programs. But as I pointed out in the Senatel 
a longer speech on April 1 of this year, the record will show that our economit) 
aid to countries that have needed it has strengthened and stabilized their econ? 
mies, toughened their resistance to communism and enlarged the area of fret 
world friendship.” : 
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[Extract from Public Law 138, 84th Cong.] 


* * * * a ” - 
69 Strat. 285. MARINE INSURANCE 


“(@) In providing assistance in the procurement of commodities in the United 
States, United States dollars shall be made available for marine insurance on 
such commodities where such insurance is placed on a competitive basis in ac- 
cordance with normal trade practice prevailing prior to the outbreak of World 
War Il: Provided, That in the event a participating country, by statute, decree, 
rule, or regulation, discriminates against any marine insurance company author- 
jzed to do business in any State of the United States, then commodities purchased 
with funds provided hereunder and destined for such country shall be insured 
in the United States against marine risk with a company or companies authorized 
to do a marine insurance business in any State of the United States.” 

* * * * * * * 


PusLic LAw 85-141, 85ru Cone. 


AN ACT To amend further the Mutual Security Act of 1954, as amended, and for other 
purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Mutual 
Security Act of 1957”. 

Seo, 2. Title I, chapter 1, of the Mutual Security Act of 1954, as amended, 
which relates to military assistance, is further amended as follows: 

(a) Amend section 103, which relates to authorizations, as follows: 

(1) Strike out subsection (a) and substitute the following: 

“(a) There is hereby authorized to be appropriated to the President for use 
beginning in the fiscal year 1958 to carry out the purposes of this chapter not to 
exceed $1,600,000,000, which shall remain available until expended.” 

(2) In subsection (b), strike out “and of section 124”. 

(3) In subsection (c), add at the end thereof the following new sentence: 
“When appropriations made pursuant to this section are used to furnish military 
assistance on terms of repayment within three years or earlier, dollar repayments, 
including dollar proceeds derived from the sale of foreign currency received here- 
under to any United States Government agency or program, may be credited to 
the current applicable appropriation and shall be available until expended for 
the purposes of military assistance on terms of repayment, and, notwithstanding 
section 1415 of the Supplemental Appropriation Act, 1953, or any other provision 
of law relating to the use of foreign currencies or other receipts accruing to the 
United States, repayments in foreign currency may be used for the purposes of 
this chapter: Provided, That the authority in this sentence shall apply to repay- 
ments from not to exceed $175,000,000 of the appropriations used for such assist- 
ance.”’. 

(b) In section 104 (a), which relates to infrastructure, strike out in the first 
sentence the word “already”; strike out “$780,000,000” in the first sentence and 
substitute “$1,000,000,000” ; and strike out the second sentence. 

(c) In section 105(b) (3), which relates to conditions applicable to military 
assistance, strike out the words between “Asia” and “, the President”. 

(d) Amend section 107, which relates to waivers of law, as follows: 

(1) In subsection (a), strike out “1262(a), and title 34, United States Code, 
section 546(e)” and substitute “7307 (a)”, 

(2) In subsection (b), strike out “Revised Statutes 1222 (10 U.S.C. 576)” and 
substitute “title 10, United States Code, sections 3544(b) and 8544(b)”. 

. (e) Repeal section 108, which relates to transfer of military equipment to 
apan. 

Sec. 3. Chapter 2 of title I of the Mutual Security Act of 1954, as amended, 
which relates to southeast Asia and the Western Pacific, and direct forces sup- 
port, is hereby repealed. 

Sec. 4. Title I, chapter 3, of the Mutual Security Act of 1954, as amended, 
which relates to defense support, is further amended as follows: 

(a) Amend section 131, which relates to general authority, as follows: 


; a subsection (a), before “designed” in the first sentence, insert “spe- 
cifically”. 
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(2) Strike out subsection (b) and substitute the following : 

“(b) There is hereby authorized to be appropriated to the President for uge 
beginning in the fiscal year 1958 to carry out the purposes of this section not to 
exceed $750,000,000, which shall remain available until expended.” 

(3) Strike out subsection (c), and redesignate subsection “(d)” as subsee. 
tion “(c)”. 

(4) Add a new subsection (d) as follows: 

“(d) To the extent necessary to accomplish the purposes of this section jp 
Korea (1) assistance may be furnished under this section without regard to the 
other provisions of this title and (2) the authority provided in section 307 may 
be exercised in furnishing assistance under subsection (a) of this section; ang 
funds available under this section may be used for payment of ocean freight 
charges on shipments for relief and rehabilitation in Korea without regard to 
section 409 of this Act.” 

(b) Repeal section 132, which relates to the Korean program. 

Sec. 5. Title I, chapter 4, of the Mutual Security Act of 1954, as amended, 
which relates to general provisions relating to mutual defense assistance, ig 
further amended as follows: 

(a) In section 142(b), which relates to agreements, strike out in the firs 
sentence “chapter 2 or” and “or under title IT’. 

(b) Section 143 is amended to read as follows: 

“Sec. 143. ASSISTANCE TO YuGosLAvia.—In furnishing assistance to Yugo. 
slavia, the President shall continuously assure himself (1) that Yugoslavia cop. 
tinues to maintain its independence, (2) that Yugoslavia is not participating ip , 
any policy or program for the Communist conquest of the world, and (3) that the 
furnishing of such assistance is in the interest of the national security of the 
United States. The President shall keep the Foreign Relations Committee and 


~ 


the Appropriations Committee of the Senate and the Speaker of the House of | 


Representatives fully and constantly informed of any assistance furnished to 
Yugoslavia under this Act.” 

(c) Add a new section 144 as follows: 

“Sec. 144. Sourneast As1a.—Assistance under this title shall be made aval | 


able subject to the provisions of sections 141 and 142, except that (1) in the j 


ease of assistance to the Associated States of Cambodia, Laos, and Vietnam, 
and (2) in the case of assistance (not to exceed in the aggregate 10 per centum 
of the amount appropriated pursuant to section 121, excluding unexpended bal- 
ances of prior appropriations) to other nations in the area of southeast Asia, 
the President may waive specific provisions of section 142 to the extent he may 
deem necessary in the national interest to carry out the purposes of this Act 
The President or such officer as he may designate shall report each instance of 
such waiver to the Foreign Relations, Appropriations, and Armed Services Com- 
mittees of the Senate and the Speaker of the House of Representatives within 
thirty days.” 


Src. 6. Title II of the Mutual Security Act of 1954, as amended, which relate f 


to development assistance, is further amended by striking out the heading of ' 
the title “DEVELOPMENT ASSISTANCE”, and substituting “DEVELOPMENT 
LOAN FUND”; by striking out the section number and heading of section 201 
and striking out subsections (a) and (b) of section 201; by redesignating sub 
section (c) of section 201 as subsection (d) of section 537 and striking ont 
therein “this title” and “411(c)” and substituting, respectively, “section 400(a)” 
and “411(b)”; and by inserting the following new sections: 

“Sec. 201. DECLARATION OF PuRPOSE.—The Congress of the United States 
recognizes that the progress of free peoples in their efforts to further their | 
economic development, and thus to strengthen their freedom, is important to 
the security and general welfare of the United States. The Congress further 
recognizes the necessity in some cases of assistance to such peoples if they are 
to succeed in these efforts. The Congress accordingly reaffirms that it is the 
policy of the United States, and declares it to be the purpose of this title, t 
strengthen friendly foreign countries by encouraging the development of theit 
economies through a competitive free enterprise system; to minimize or elim 
inate barriers to the flow of private investment capital and international trade; 
to facilitate the creation of a climate favorable to the investment of private 
capital; and to assist, on a basis of self-help and mutual cooperation, the 
efforts of free peoples to develop their economic resources and to increase their 
productive capabilities, 

“Sec. 202. GenerAL AUTHORITY.—(a) There is hereby established a fund t 


be known as the ‘Development Loan Fund’ (hereinafter referred to in this title } 
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as ‘the Fund’) to be used by the President to finance activities carried out 
pursuant to authority contained in this title. : 

“(b) To carry out the purposes of this title, the President is hereby author- 
jzed to make loans, credits, or guaranties, or to engage in other financing opera- 
tions or transactions (not to include grants or direct purchases of equity se- 
curities), to or with such nations, organizations, persons or other entities, and 
on such terms and conditions. as he may determine, taking into account (1) 
whether financing could be obtained in whole or in part from other free world 
gources on reasonable terms, (2) the economic and technical soundness of the 
activity to be financed, and (3) whether the activity gives reasonable promise 
of contributing to the development of economic resources or to the increase 
of productive capacities in furtherance of the purposes of this title. Loans shall 
pe made from the Fund only on the basis of firm commitments by the borrowers 
to make repayment and upon a finding that there are reasonable prospects of 
such repayment. The Fund shall be administered so as to support and encourage 
private investment and other private participation furthering the ‘purposes of 
this title, and it shall be administered so as not to compete with private invest- 
ment capital, the Export-Import Bank or the International Bank for Recon- 


‘ struction and Development. The authority of section 401 (a) of this Act may not 


be used to waive the requirements of this title or of the Mutual Defense As- 
sistance Control Act of 1951 with respect to this title, nor may the authority 
of section 501 of this Act be used to increase or decrease the funds available 
under this title. No guaranties of equity investment against normal business- 
type risks shall be made available under this subsection. The Manager of the 
Fund shall furnish to the Committee on Foreign Relations and the Committee 
on Appropriations of the Senate and the Speaker of the House of Representa- 
tives a report on each financing operation or transaction involving the Fund s 
assets. Such report shall be made at the time such financing operation or 
transaction is consummated. 

“Sec. 2038. CAPITALIZATION.—(a) There is hereby authorized to be appropri- 
ated to the President without fiscal year limitation, for advances to the Fund, 
not to exceed $500,000,000. In addition, there is hereby authorized to be ap- 
propriated to the President without fiscal year limitation, for advances to the 
Fund beginning in the fiscal year 1959, not to exceed $625,000,000. 

“Sec. 204. FiscaL Provistons.—(a) All receipts from activities or transactions 
under this title shall be credited to the Fund and, notwithstanding section 1415 
of the Supplemental Appropriation Act, 1953. or any other provision of law 
relating to the use of foreign currencies or other receipts accruing to the United 
States, shall be available for use for purposes of this title. 

“(b) The President is authorized to incur, in accordance with the provisions 
of this title, obligations against the Fund in amounts which may not at any 
time exceed the assets of the Fund. The term ‘assets of the Fund’ as used in 
this section shall mean the amount of liquid assets of the Fund at any given 
time including any amount of capitalization authorized pursuant to section 
203 (a) of this Act which has not been advanced to the Fund as of such time. 
The Fund shall be available without fiscal year limitation for any obligations 
or expenditures in connection with the performance of functions under this title. 

“(c) In the performance of and with respect to the functions, powers, and 
duties vested in him by this title, the President shall prepare annually and 
submit a budget program in accordance with the provisions of the Government 
Corporation Control Act, as amended; and he shall cause to be maintained an 
integral set of accounts which shall be audited by the General Accounting Office 
in accordance with principles and procedures applicable to commercial corpo- 
rate transactions as provided by the Government Corporation Control Act, as 
amended, and no other audit shall be required. 

“Src. 205. Powers anp AuTHORITIES.—(a) In carrying out the purposes of this 
title, the President shall, by and with the advice and consent of the Senate, 
appoint in the International Cooperation Administration of the Department of 
State a Manager of the Fund. The office of Manager of the Fund shall be in 
addition to other offices provided for by law, and the compensation for such of- 
fice shall be at a rate not in excess of $19,000 a year. 

“(b) The President shall also establish a Loan Committee, consisting of the 
Deputy Under Secretary of State for Economie Affairs, who shall be chairman, 
the Director of the International Cooperation Administration, and the Chair- 
man of the Board of Directors of the Export-Import Bank, which shall, under 
the foreign policy guidance of the Secretary of State, establish basic financial 
terms and conditions for the operations and transactions of the Fund. 
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“(c) In carrying out his functions with respect to this title, the Manage, 
of the Fund may: enter into, perform, and modify contracts, leases, agreements, 
or other transactions, on such terms as may be deemed appropriate, with 

agency or instrumentality of the United States, with any foreign government op 





foreign government agency, or with any person, partnership, association, ¢or. | 


poration, organization, or other entity, public or private, singly or in combing. 
tion ; accept and use gifts or donations of services, funds, or property (real), per. 
sonal or mixed, tangible or intangible) ; contract for the services for attorneys; 
determine the character of and necessity for obligations and expenditures under 
this title, and the manner in which they shall be incurred, allowed, and paid, 
subject to provisions of law specifically applicable to Government corporations; 
acquire and dispose of, upon such terms and conditions and for such considers. 
tion as the Manager of the Fund shall determine to be reasonable, through 
purchase, exchange, discount, rediscount, public or private sale, negotiation, 
assignment, exercise of option or conversion rights, or otherwise, for cash or 
credit, with or without endorsement or guaranty, any property, real, personal, 
mixed, tangible or intangible, including, but not limited to, mortgages, bonds, 
debentures (including convertible debentures), liens, pledges, and other eo. 
lateral or security, contracts, claims, currencies, notes, drafts, checks, bills of 
exchange, acceptances including bankers’ acceptances, cable transfers and al) 
other evidences of indebtedness or ownership (provided that equity securities 
may not be directly purchased although such securities may be acquired by 
other means such as by exercise of conversion rights or through enforcement of 
liens, pledges or otherwise to satisfy a previously incurred indebtedness), and 


—_— 


——— 


guarantee payment against any instrument above specified; issue letters of 


eredit and letters of commitment; collect or compromise any obligations assigned 
to or held by, and any legal or equitable rights accruing to, the Manager of the 
Fund, and, as the Manager of the Fund may determine, refer any such obliga. 


tions or rights to the Attorney General for suit or collection; and otherwise | 


take any and all actions determined by the Manager of the Fund to be necessary 


or desirable in making, carrying out, servicing, compromising, liquidating, or | 


otherwise dealing with or realizing on any transaction or operation authorized 
by this title. The Export-Import Bank shull administer loans made from the 
Fund, as provided in section 505(b) of this Act. 

“Sec. 206. NATIONAL Apvisory Counctt.—The Fund shall be administered 
subject to the applicable provisions of section 4 of the Bretton Woods Agree 
ments Act (22 U.S.C. 286b) with respect to the functions of the National 
Advisory Council on International Monetary and Financial Problems.” 

Sec. 7. Title III of the Mutual Security Act of 1954, as amended, which re 
lates to technical cooperation, is further amended as follows: 

(a) In section 304, which relates to authorization, strike out subsections (a) 
and (b) and substitute the following: “There is hereby authorized to be appro- 
priated to the President to remain available until expended not to exceed 
$151,900,000 to carry out the purposes of this title.” 

(b) Amend section 306, which relates to multilateral technical cooperation, 
as follows: 

(1) Strike out the text of subsection (a) and substitute the following: 

“$15,500,000 for the fiscal year 1958 for contributions to the United Nations 
Expanded Program of Technical Assistance: Provided, That, notwithstanding 
the limitation of 33.33 per centum contained in the Mutual Security Appropri- 
atjon Act, 1957, the United States contribution to this program may constitute 
for the calendar year 1958 as much as but not to exceed 45 per centum of the 


total amount contributed to the program for that period, for the calendar year , 


1959 as much as but not to exceed 38 per centum of the total amount contributed 
to the program for that period, and for the calendar year 1960 as much as but 
not to exceed 33.33 per centum of the total amount contributed to the program 
for that period.”’. 

(2) Strike out the text of subsection (b) and substitute the following: 

“$1,500,000 for the fiscal year 1958 for contributions to the technical coopera- 
tion program of the Organization of American States.”’. 

Sec. 8. Title IV of the Mutual Security Act of 1954, as amended, which relates 
to other programs, is further amended as follows: 

(a) Insert before section 401 the following new section: 


“Sec. 400. Specrat ASSISTANCE.—(a) There is hereby authorized to be appro — 


priated to the President for the fiscal year 1958 not to exceed $250,000,000 for use | 


on such terms and conditions as he may specify for assistance designed to mait- 
tain or promote political or economic stability or for assistance in accordance with 
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the provisions of this Act applicable to the furnishing of assistance under title I, 
section 304, section 405, or section 407 of this Act. $50,000,000 of the funds 
authorized to be appropriated pursuant to this section for any fiscal year may 
be used in such year in accordance with the provisions of section 401 (a). 

“(b) For the purpose of promoting economic development in Latin America 
there is hereby authorized to be appropriated to the President not to exceed 
$25,000,000, which shall remain available until expended, and in the utilization 
of such sum preference shall be given to (A) projects or programs that will 
clearly contribute to promoting health, education, and sanitation in the area as 
a whole or among a group or groups of countries of the area, (B) joint health, 
education, and sanitation assistance programs undertaken by members of the 
Organization of American States, and (C) such land resettlement programs as 
will contribute to the resettlement of foreign and native migrants in the area as 
a whole, or in any country of the area, for the purpose of advancing economic 
development and agricultural and industrial productivity : Provided, That assist- 
ance under this sentence shall emphasize loans rather than grants wherever 
possible, and not less than 90 per centum of the funds made avaliable for assist- 
ance under this subsection shall be avaliable only for furnishing assistance on 
terms of repayment in accordance with the provisions of section 505. 

“(e) The President is authorized to use not to exceed $10,000,000 of funds 
appropriated pursuant to subsection (a) of this section for assistance, on such 
terms and conditions as he may specify, to schools and libraries abroad, founded 
or sponsored by citizens of the United States, and serving as study and demon- 
stration centers for ideas and practices of the United States, notwithstanding 
any other Act authorizing assistance of this kind. Further, in addition to the 
authority contained in this subsection, it is the sense of Congress that the 
President should make a special and particular effort to utilize foreign cur- 
rencies accruing under title I of the Agricultural Trade Development and As- 


_gistance Act of 1954, as amended, for the purposes of this subsection.” 


(b) Amend section 401, which relates to special fund, as follows: 

(1) Strike out the title of this section and substitute “PRESIDENT’S SPE- 
CIAL AUTHORITY”. 

(2) In subsection (a), strike out “to be appropriated under subsection (b) 
hereof” in the. first sentence and substitute “for such use by section 400(a) 
of this Act”; before “, in furtherance of” in the first sentence, insert “or any 
Act appropriating funds pursuant to authorizations contained in this Act”. 

(8) Strike out subsection (b). 

(4) Redesignate subsection “‘(c)” as subsection “(b)”’. 

(c) In section 402, which relates to earmarking of funds, strike out all pre 
ceding “shall be used” in the first sentence and substitute “Of the funds au- 
thorized to-be made available in the fiscal year 1958 pursuant to this Act (other 
than funds made available pursuant to title II), not less than $175,000,000”. 

(a) Amend section 403, which relates to special assistance in joint control 
areas, as follows: 

(1) In subsection (a), strike out the subsection designation “(a)”; and in the 
second sentence strike out all following “the President” and substitute “for 
the fiscal year 1958 not to exceed $11,500,000 to carry out this section.”. 

(2) Strike out subsection (b). 

(e) Amend section 405, which relates to migrants, refugees, and escapees, 
as follows: 

(1) In subsection (a), strike out the words between “appropriated” and 
“such amounts”; and strike out the last sentence. 

(2) In subsection (c), strike out the words between “appropriated” and 
“for contributions” and substitute “for the fiscal year 1958 not to exceed 
$2,233,000”. 

(3) In subsection (d), strike out the words between “President” and “for 
continuation” and substitute “for the fiscal year 1958 not to exceed $5,500,000”. 

_(f) Amend section 406, which relates to children’s welfare, as follows: 

(1) In subsection (a), strike out the subsection designation “(a)”; and 
strike out all following “exceed” and substitute “$11,000,000 for the fiscal year 
1958 for contributions to the United Nations Children’s Fund.”. 

(2) Strike out subsection (b). 

(g) In section 407, which relates to Palestine refugees in the Near East, 
strike out the first two sentences in subsection (a) and substitute in lieu thereof 
the text of the present subsection (b) with the addition of the following 
sentence: “In determining whether or not to continue furnishing assistance 
for Palestine refugees in the Near East, the President shall take into account 
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whether Israel and the Arab host governments are taking steps toward the 
resettlement and repatriation of such refugees.”; strike out the subsection 
designation “(a)”; and strike out subsection (b). 

(h) In section 408, which relates to the North Atlantic Treaty Organization, 
strike out in subsection (a) the words between “appropriated” and “gy¢h 
amounts”. 

(i) Amend section 409, which relates to ocean freight charges, as follows: 

(1) Strike out the text of subsection (c) and substitute “There is hereby 
authorized to be appropriated to the President for the fiscal year 1958 not to 
exceed $2,200,000 to carry out the purposes of this section.’’. 

(2) In subsection (d), strike out all preceding “to pay” in the first sentenee 
and substitute “In addition, any funds made available under this Act may fe 
used, in amounts determined by the President,”; and strike out the secong 
sentence. 

(j) In section 410, which relates to Control Act expenses, strike out the 
words between “President” and “for carrying out” in the first sentence ang 
substitute “for the fiscal year 1958 not to exceed $1,000,000”. 

(k) Amend section 411, which relates to administrative and other expenses, 
as follows: 

(1) In subsection (b), strike out the words between “President” and “for 
necessary” and substitute “for the fiscal year 1958 not to exceed $32,750,000"; 
strike out “and section 124”; and before the period at the end of the subsection, 
insert ‘and functions under the Agricultural Trade Development and Assistangee 
Act of 1954, as amended (7 U.S.C. 1691 and the following) performed by any ; 
agency or officer administering nonmilitary assistance”. 

(2) Strike out subsection (c), and redesignate subsections “(d)” and “(e)” 
as subsections “‘(c)” and “(d)”, respectively. 

(1) Repeal section 412, which relates to Chinese and Korean students. 

(m) At the end of section 416, which relates to facilitation and encourage 
ment of travel, add the following: “To this end, under the direction of the 
President, the Departments of State and Commerce, the agency primarily re | 
sponsible for administering nonmilitary assistance under this Act and such 


other agencies of the Government as the President shall deem appropriate, in # 


cooperation to the fullest extent practicable with private enterprise concerned 
with international travel, shall conduct a study of barriers to international travel 
and ways and means of promoting, developing, encouraging, and facilitating 
such travel in the mutual interests of the United States and countries assisted 
under this Act.” 

(n) Repeal sections 419 and 421, relating, respectively, to World Health 
Organization and Food and Agriculture Organization, which repeals shall not 
be deemed to affect amendments contained in such sections to Acts other than 
the Mutual Security Act of 1954, as amended; and add the following new 
sections: 

“Sec. 419. ATOMS FoR PEACE.—(a) The President is hereby authorized to fur. 
nish from funds made available pursuant to this section, in addition to other 
funds available for such purposes, and on such terms and conditions as he may 
specify, assistance designed to promote the peaceful uses of atomic energy 
abroad. There is hereby authorized to be appropriated to the President for the 
fiscal year 1958 not to exceed $7,000,000 to carry out the purposes of this section. 

“(b) The United States’ share of the cost of any research reactor made avail- 
able to another government under this section shall not exceed $350,000. 

“(c) In carrying out the purposes of this section, the appropriate United 
States departments and agencies shall give full and continuous publicity through 
the press, radio, and all other available mediums, so as to inform the peoples 
of the participating countries regarding the assistance, including its purpose, 
source, and character, furnished by the United States. Such portions of any 
research reactor furnished under this section as may be appropriately die 
stamped or labeled as a product of the United States shall be so stamped or 
labeled. 

“Sec. 420. MarartA Drapicatron.—The Congress of the United States, recog- 
nizing that the disease of malaria, because of its widespread prevalence, debili- 
tating effects, and heavy toll in human life, constitutes a major deterrent to the 
efforts of many peoples to develop their economic resources and productive 


-_-—~ 


capacities and to improve their living conditions, and further recognizing that | 
it now appears technically feasible to eradicate this disease, declares it to be the 


policy of the United States and the purpose of this section to assist other peoples 
in their efforts to eradicate malaria. ‘The President is hereby authorized t 
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furnish to such nations, organizations, persons or other entities as he may 
determine, and on such terms and conditions as he may specify, financial and 
other assistance to carry out the purpose of this section. Not to exceed 

300,000 of the funds made available pursuant to authorizations contained 
in this Act (other than title I, chapter 1 and title Il) may be used during the 
fiscal year 1958 to carry out the purpose of this section. 

Src. 9. Title V, chapter 1, of the Mutual Security Act of 1954, a5 amended, 
which relates to general provisions, is further amended as follows : 

(a) Amend section 503, which relates to termination of assistance, as follows: 

(1) Strike out the subsection designation “(a)”; and in the last sentence 
of subsection (a) strike out “subsection” and substitute “section”. 

(2) Strike out subsection (b). Z 

(b) In section 504 (a), which relates to small business, strike out “chapters 
2 and” and substitute “chapter”. Y 

(c) Amend section 505, which relates to loan assistance and sales, as follows: 

(1) In subsection (a), strike out “Assistance in the first sentence and sub- 
stitute “Except as otherwise specifically provided in this Act, assistance”; and 


after “commodities” both times it appears in the second sentence, insert “, equip- 


erials,”. ” 

ry : tia (b), strike out the first sentence ; and strike out “shall” both 
times it appears in the second sentence and substitute “may ‘ . 

(d) In section 509, which relates to shipping on United States vessels, strike 

sentence. : 

8 ration 511(c), which relates to retention and return of equipment, 
after “materials” the first time it appears, insert “on a grant basis ; and strike 
out “(other than equipment or materials sold under the provisions of section 

(f) Repeal section 513 and add the following new section: 

“Seo, 513. Notice TO LEGISLATIVE COMMITTEES.—When any transfer is made 
under section 501, or any other action is taken under this Act which will result 
in furnishing assistance of a kind, for a purpose, or to an area, substantially 
different from that included in the presentation to the Congress during its con- 
sideration of this Act, or Acts appropriating funds pursuant to authorizations 
contained in this Act or which will result in expenditures greater by 50 per 
centum or more than the proposed expenditures included in such presentation 
for the program concerned, the President or such officer as he may designate 
shall promptly notify the Committee on Foreign Relations and, when military 
assistance is involved, the Committee on Armed Services of the Senate, and the 
Speaker of the House of Representatives, stating the justification for such 
changes. Notice shall also be given to the Committee on Foreign Relations of 
the Senate and the Speaker of the House of Representatives of any determina- 
tion under the first sentence of section 401 (except with respect to unvouchered 
funds), and copies of any certification as to loyalty under section 531 shall be 
filed with them.” 

Sec. 10. Title V, chapter 2, of the Mutual Security Act of 1954, as amended, 
which relates to organization and administration, is further amended as follows: 

(a) In section 521, add the following new subsection: 

“(c) The President shall continue to exercise the powers conferred on him 
under chapter 3 of title I, relating to defense support, only through the Secre 
tary of State and his subordinates.” 

(b) In section 523, add the following new subsection: 

“(e) Under the direction of the President, the Secretary of State shall: 

“(1) coordinate the various forms of assistance authorized by this Act 
so that the foreign policies of the United States may be best served thereby ; 
and 

“(2) determine the value of the program under chapter 1 of title I for 
any country.” 

(¢) In section 524(b), strike out the second sentence. 

(d) In section 525, strike out the first sentence. 

(e) In section 527(c), which relates to employment of personnel, after “shall 
be entitled” in paragraph (1), insert “, except to the extent that the President 
may specify otherwise in cases in which the period of the employment or 
assignment exceeds thirty months,”; and before the period at the end of para- 
graph (2), insert “: Provided, however, That the President may by regulation 
make exceptions to the application of section 528 in cases in which the period 
of the appointment or assignment exceeds thirty months”. 
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(f) In section 534, which relates to reports, after “504,”, insert “202, 400, 416”, | 


(g) In section 535(b), which relates to cooperation with nations and inter. 
national organizations, before “in furtherance of” in the first sentence insert 
“consistent with and”; and before ‘nations” where it appears for the first time 
in the first sentence insert “free’’. 

(h) Amend section 537, which relates to provisions on uses of funds, as fo). 
lows: 

(1) In the opening clause of subsection (a), within the parentheses, strike 
out “and section 124”. 

(2) In subsection (a), paragraph (1), strike out “1957” and _ substitute 
1958”. 

(3) Amend the text of subsection (a), paragraph (10), to read “rental or 
lease outside the continental limits of the United States of offices. buildings 
grounds, and living quarters to house personnel, maintenance, furnishings 
necessary repairs, improvements, and alterations to properties owned or rented 
by the United States Government abroad; and costs of fuel, water and utilities 
for such properties ;”. 

(4) In subsection (a), paragraph (17), strike out “or” preceding “(iii)”: 
and after “another”, insert “, (iv) when he is temporarily absent from his post 
under orders, or (v) when through no fault of the employee storage costs are 
incurred on such furniture and effects (including automobiles) in connection 
with authorized travel’. 

(5) In subsection (c), strike out “$12,000,000” and insert “$18,000,000”; and 
strike out “in the fiscal year 1957”. 

(6) Add the following new subsection: 

“(e) Funds available under this Act may be used to‘pay costs of training 


United States citizen personnel employed or assigned pursuant to section 5% 
(c) (2) of this Act (through interchange or otherwise) at any State or local | 


unit of government, public or private nonprofit institution, trade, labor, agri. 


cultural, or scientific association or organization, or commercial firm; and the _ 
provisions of Public Law 918, Eighty-fourth Congress, may be used to carry out — 


the foregoing authority notwithstanding that interchange of personnel may not 
be involved or that the training may not take place at the institutions specified 
in that Act. Such training shall not be considered employment or holding of 
office under title 5, United States Code, section 62, and any payments or con- 
tributions in connection therewith may, as deemed appropriate by the head of 
the United States Government agency authorizing such training, be made by 
private or public sources and be accepted by any trainee, or may be accepted by 
and credited to the current. applicable appropriation of such agency: Provided, 
however, That-any such payments to an employee in the nature.of compensation 
shall be in lieu of or in reduction of compensation received from the Government 
of the United States.” 

Sec. 11. Title V, chapter 3, of the Mutual Security Act of 1954. as amended, 
which relates to repeal and miscellaneous provisions, is further amended as 
follows: 

(a) In section 5438, relating to saving provisions, insert the following new 
subsections : 

“(d) Funds appropriated pursuant to provisions of this Act repealed by the 
Mutual Security Act of 1956 or the Mutual Security Act of 1957 shall remain 
available for their original purposes in accordance with the provisions of law 
originally applicable thereto. References in any Act to provisions of this Act 


— 


repealed or stricken out by the Mutual Security Act of 1957 are hereby stricken | 


out: and references in any Act to provisions of this Act redesignated by the 
Mutual Security Act of 1957 are hereby amended to refer to the new designa- 
tions.” 

(b) Amend section 544, which relates to amendments to other laws, as follows: 

(1) Repeal subsections (a), (e), (d), (e), (f), (g), (h), and (i), which 
repeals shall not be deemed to affect amendments contained in such subsections 
to Acts other than the Mutual Security Act of 1954, as amended; and redesig- 
nate subsection ‘‘(b)” as subsection “(a)”. 

(2) Add the following new subsections: 

“(b) Public Law 174, Seventy-ninth Congress. as amended. is hereby further 
amended by striking out ‘31.5’ in the proviso at the end of section 2 and inserting 
‘33.33’. 
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“ ‘tion 104(h) of the Agricultural Trade Development and Assistance 
wie oes, as amended (Public Law 480, Eighty-third Congress; 7 U.S.C. 1704) 
is amended by changing the period at the end thereof to a comma and adding: 
‘such special and particular effort to include the setting aside of such —— 
from sale proceeds and loan repayments under this title, not in excess 0! 
$1,000,000 a year in any one country for a period of not more than five years 
in advance, as may be ee ae by the Secretary of State to be required for 

ses of this subsection ;’.” : 
tee Ain section 546(b), relating to construction, strike out “Atomic Energy 
Act of 1946, as amended (42 U.S.C. 1801)” and substitute “Atomic Energy Act 
of 1954, as amended (42 U.S.C, 2011)”. L sols 

(d) Repeal section 547, which relates to reduction of authorizations. sk 

(e) In section 549, relating to special provision on availability of funds, strike 
out “chapter 3 of title I,” and strike out the comma following “title IIL”. 

Approved August 14, 1957. 

APPENDIX 5 


1. Letter from Association of Marine Underwriters of the United States, 
dated March 11, 1959, to Director of International Cooperation Administration. 

2. Bulletin of the Association of Marine Underwriters of the United States 
to all members, dated March 26, 1959. 


THE ASSOCIATION OF MARINE UNDERWRITERS OF THE JJ NITED STATES, s 
New York, 1..Y., March 11, 1959. 
Hon. JAMES W. RIDDLEBERGER, ; 
Director, International Cooperation Administration, 
Department of State, Washington, D.C. 


Dear Mr. RIDDLEBERGER: It has recently come to our attention that the Gov- 
ernment of Turkey issued a regulation requiring that imports purchased with 
ICA funds could only be made on an f.o.b. or C. & F. basis and that on c.i-f. 
purchases the insurance premiums could not be paid with ICA funds. 

This regulation was discriminatory in that it prevented the American marine 
insurance market from competing for the marine insurance on ICA-financed 
commodities procured in the United States and restricted the Turkish importers’ 
freedom to choose where the marine insurance should be placed. 

We have also learned that as a result of this discriminatory regulation ICA 
has amended all Turkish procurement authorizations and project implementa- 
tion orders by requiring, for reimbursement on shipments procured in the 
United States, proof that the shipment was insured by a marine insurance com- 
pany doing business in the United States. 

We wish to commend the effective action taken by the Financial and Procure- 
ment Methods Division of ICA, and in particular Mr. John Shute and Mr. 
John Tannhauser, in following the letter and the spirit of section 131(¢) 
(Magnuson amendment) of the Mutual Security Act of 1954, as amended. 

Very truly yours, 
Cart E. McDowELt, 
Executive Vice President. 


THE ASSOCIATION OF MARINE UNDERWRITERS OF THE UNITED STATES, 
New York, N.Y., March 26, 1959. 


ICA: SHIPMENTS TO TURKEY 
To All Members: 


With reference to the bulletin of March 11 on this subject, the following letter 
has now been received from counsel, Bigham, Englar, Jones & Houston: 

“The Government of Turkey has now amended its regulations with respect 
to imports with ICA funds as follows: 

Article 7. The ICA-financed imports from sources outside the United States 
may only be made on f.o.b. or C. & F. basis. On ICA financed imports source 
United States marine insurance will be paid from ICA funds upon the request 
of the importer. 

ICA is canceling the amendment to all outstanding PA’s and PIO/C’s which 
they sent to Turkey and the banks on February 12, 1959.” 

C. W. Dawson, 
(For the Legislative Committee). 
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APPENDIX 6 


Letter to Roy Leiffien of Bigham, Englar, Jones & Houston, counsel to the 
Association of Marine Underwriters of the United States, dated July 15, 19%, 
from the Department of State. 

DEPARTMENT OF STATE, 
Washington, July 15, 1952, 
Mr. Roy LEIFFLEN, 
Shoreham Building, Washington, D.C. 


DEAR Mk. LetrFLeNn: This will confirm our telephone conservation of July 14 
in which I informed you that the Department has decided to seek to include 
in future treaties of friendship, commerce, and navigation a provision designed 
to prevent the imposition by foreign countries of measures requiring or favor. 
ing the placing of marine insurance on their imports and exports with their own 
domestic insurance companies. 

The clause it is proposed to utilize for this purpose is as follows: 

“Neither party shall impose any measure of a discriminatory nature preventing 
or hindering the importer or exporter of products of either party from obtaining 
marine insurance on such products in companies of either party.” 

The above provision, or the substance thereof, will appear in treaty drafts sub. 
mitted to foreign governments in the future as bases of negotiations, and when 
feasible an effort will be made to introduce it as an additional proposal in 
negotiations now in progress. You will appreciate, however, that the Department 
must remain free to exercise its judgment whether to submit the proposal or 
to withhold it in particular cases, especially where negotiations are now in 
progress. 


In discussing this matter with you and your colleagues in the past, officers of | 


the Department have pointed out that a provision of this sort will be difficult to | 


negotiate in many instances. I think that you are fully aware of the reasons for 
this view. No assurance can be given that the provisions will appear in any 
particular treaty, or that our efforts will result in any substantial reduction 
of the restrictions affecting the marine insurance companies. 


Sincerely yours, 
VERNON G. SETSER, 
Chief, Economic Treaties Branch, Commercial Policy Staff. 


APPENDIX 7 


Excerpt from United Nations Transport and Communications Commission 
Report of the Seventh Session, Economic and Social Council Official Records, 
Supplement No. 4, Document No. E/2696, E/CN./2/164. 


UNITED NATIONS TRANSPORT AND COMMUNICATIONS COMMISSION 
REPORT OF THE SEVENTH SESSION, FEBRUARY 7-15, 1955 
Economie and Social Council Official Records, 19th Session, Supplement No. 4 
VIII. DISCRIMINATION IN TRANSPORT INSURANCE 
(Agenda Item 9) 
99. The Council at its fifteenth session adopted, on the recommendation of the 


-- 


Commission, resolution 468 H (XV) in which the Secretary-General was in | 


structed to bring to the notice of GATT and the International Monetary Fund 
for possible action, the relevant resolutions of the Council and the Commission 
on the subject of discrimination in transport insurance and the study which the 
Secretary-General presented to the Commission at its sixth session (B/CN. 
2/139). The Council also decided to bring the Secretary-General’s study to the 
attention of Governments. 

100. At its seventh session, the Commission examined the Secretary-General’s 
report on this item (BH/CN.2/152 and Add. 1), in which he informed the Com- 
mission of the action taken by GATT and the Fund respectively in pursuance 
of the Council resolution and gave some information concerning the examination 
of this problem by certain interested nongovernmental organizations. 





to the 
, 1952, 


952, 


uly 14, | 


nclude 
signed 
favor. 
ir own 


enting 
aining 


ts sub- 
1 when 
sal in 
rtment 
sal or 
10W in 


cers of 
cult to 
ons for 


in any | 


luction 


Jtaff. 


nission 
ecords, 


t No. 4 


1 of the 


was in | 


y Fund, 
mission 
rich the 
(B/CN. 
y to the 


eneral’s 
1e Com- 
rsuance 
rination 





THE INSURANCE INDUSTRY 1943 


101. With respect to GATT it was noted in particular that the subject had 
been examined by the Contracting Parties at their eighth session in the autumn 
of 1953, following which an inquiry had been sent to Governments by the Exec- 
utive Secretary of GATT in cooperation with the Secretary-General of the 
United Nations. The result of this inquiry had been submitted to the Contract- 
ing Parties at their ninth session, which was underway at the time of the sev- 
enth session of the Commission. They had decided, in order to allow Govern- 
ments to prepare for a fruitful discussion on the basis of further and more con- 
clusive evidence, that the problem should be retained on the agenda and be dealt 
with by the Contracting Parties at their tenth session. 

102. It was noted that the International Monetary Fund—having benefited 
from the information forwarded to it by the GATT secretariat—had also con- 
sulted Governments. As a result, a statement by the Fund on this subject had 
peen submitted to the Secretary-General of the United Nations and was included 
in document E/CN.2/152/Add.1, in which the position of the Fund on this matter 
was defined. 

103. The Commission heard statements by the representatives of the Interna- 
tional Chamber of Commerce, the International Monetary Fund, the Interna- 


’ tional Civil Aviation Organization, and the Chamber of Commerce of the United 


States of America. The progress in the action taken respectively by GATT and 
the Fund was noted with satisfaction and it was considered that the problem 
was being dealt with in the most appropriate way. The hope was expressed that 
those two organizations would continue to further its solution. 

104. The majority of the members of the Commission reiterated the view that 
discriminatory practices in transport insurance were undesirable and expressed 
the hope that Governments would not introduce new restrictions or extend ex- 
isting ones, pending final consideration of the problem by the two organizations 
referred to above. 

105. The Secretary-General was requested to keep the Commission informed of 
developments, in view of its continuing interest in this problem. 

106. The representatives of the U.S.S.R., Poland, and the Byelorussian 8.S.R. 
stated that, in their opinion, any recommendations concerning insurance consti- 
tuted interference in the internal affairs of a State and, for that reason, they were 
unable to agree with the majority view of the Commission as expressed above. 


APPENDIX 8 


1. Letter from Roy Leifflen of Bigham, Englar, Jones & Houston, counsel to 
the American Institute of Marine Underwriters, dated August 16, 1956, to Lynn 
U. Stambaugh, Esq., first vice president, Export-Import Bank of Washington. 

2. Letter from Roy Leiffien of Bigham, Englar, Jones & Houston, counsel to 
the American Institute of Marine Underwriters, dated February 12, 1958, to 
John T. Byrne, Esq., chairman of the board of Talbot, Bird & Co., Inc., and 
chairman of the legislative committee of the American Institute of Marine 
Underwriters. 

BIGHAM, EnaLar, Jones & Houston, 
Washington, D.C., August 16, 1956. 


Re Export-Import Bank, Marine Insurance (our file No. B—7289). 


Lynn U. STaMBAUGH, Esq., 

First Vice President, 

Eaport-Import Bank of Washington, 
Washington, D.C. 


Dear Mr. STAMBAUGH: Prior to July 1, 1955, the Export-Import Bank policy 
with respect to marine insurance was as follows: 

“It is the Bank’s policy to require all exports purchased with the proceeds 
of its credits to be covered by marine insurance contracts satisfactory to the 
Bank and payable in dollars, except where, with the approval of the Export- 
Import Bank, foreign governments undertake to carry their own risks. In con- 
nection with exports so financed, the Bank is prepared in general to finance 
premiums on contracts placed in the American market.” 

I understand that this policy was adopted by the Bank after numerous con- 
ferences over a period of years with representatives of the American marine 
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insurance market and served to protect the Bank’s credits by providing for 
payment of losses in dollars and at the same time served to prevent foreign 
countries from discriminating against the American marine insurance market 
in favor of their domestic insurance markets. 

In the Bank’s general policy statement issued July 1, 1955, the Bank’s Policy 
with respect to marine insurance is stated as follows: 

“When the Bank determines that shipments of exports financed through its 
credits must be covered by marine insurance, the insurance contracts shall be 
satisfactory to the Bank and shall provide that payments for loss or damage 
will be made in U.S. dollars. When such insurance contracts are placed in the 
U.S. market the Bank is prepared to finance the premiums under the relatiye 
credit.” 

In view of the early history of the consideration by the Bank of the position 
of marine underwriters regarding the above first-stated policy, it would be ap- 
preciated if we could be advised of the purposes in weakening the Bank’s re. 
quirements for marine insurance coverage. We are not entirely clear as to the 
significance of the change in the policies as above quoted. 

At the same time the marine underwriters wish to draw to the Bank’s attention 
their fear that one aspect of the situation may have been overlooked and that 
the change in policy may lead to rather unfortunate repercussions in connection 
with what has appeared to us to be a uniform policy within the U.S. Government 
regarding maintenance of ‘freedom of marine insurance”’. 

We do not interpret the original policy as requiring the exporter to sell on a 
cif. basis nor, further, requiring that the insurance on the shipment be placed 
in the American marine insurance market. However, by clearly requiring eyvi- 
dence that the exports are covered by marine insurance and that the insurance 
is payable in dollars in the event of a loss, we feel that the Bank was protecting 
its credit (whether looking to the exporter or to the importer), and at the same 
time was assisting to hold the line against discrimination by other countries 
against the American marine insurance market. We fear that the Bank’s weak- 
ening of the requirement for coverage by marine insurance will encourage foreign 
countries to exert pressure upon their importers to insist in their negotiations 
with American exporters that sales be on an other-than-c.i.f. basis and to require 
that the insurance be placed with their domstic companies. 

As you may know, since the end of World War II a number of foreign countries 
have discriminated against the American marine insurance market by requiring 
that imports to and exports from those countries be insured in their domestic 
insurance markets and thereby preventing the American marine insurance market 
from competing for the insurance on such goods. These discriminatory practices 
continued to expand until recently when such discrimination has been vigorously 
condemned by various international bodies, such as the United Nations and the 
International Chamber of Commerce. Moreover, our State Department has 
taken a position against discrimination and has included in a number of con- 
mercial treaties a provision that neither Government shall impose any measures 
of a discriminatory nature that hinder or prevent the importer or exporter of 
either country from obtaining marine insurance on their transactions in com- 
panies of either party. 

Congress has also taken a firm stand against discrimination. The following 
wording appears in the Mutual Security Act of 1954 as amended (sec. 131(d)), 
added by Public Law 138, 84th Congress, effective July 8, 1955: 

“(d) In providing assistance in the procurement of commodities in the United 
States, U.S. dollars shall be made available for marine insurance on such com- 
modities where such insurance is placed on a competitive basis in accordance with 
normal trade practice prevailing prior to the outbreak of World War II: Pro- 
vided, That in the event a participating country, by statute, decree, rule, or reg- 
ulation, discriminates against any marine insurance company authorized to do 
business in any State of the United States, then commodities purchased with 
funds provided hereunder and destined for such country shall be insured in the 
United States against marine risk with a company or companies authorized to 
do a marine insurance business in any State of the United States.” 

I am particularly interested in knowing what considerations led you to change 
your policies with respect to marine insurance. 

Sincerely, 
Roy LErrF.En. 
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BIGHAM, ENGLAR, JONES & HOUSTON, 
Washington, February 12, 1958. 


Re Export-Import Bank discriminatory insurance laws (our files B-7289 and 
E-5530). 

Joun T. ByRNE, Esq., 

Chairman of the Board 

Talbot, Bird & Co., Inc., 

New York, N.Y. 

Dear Mr. Bykne: Yesterday I spent an hour and a half discussing the sub- 
ject of discrimination with Mr. Hawthorne Arey, Director of the Export-Im- 
port Bank, and Mr. Raymond L. Jones, Chief of their Loan Division. Mr. 
Arey, who, with the other directors, sets the policy of the Bank, seemed sympa- 
thetic to my argument that the Bank should not, in making loans, indirectly 
assist foreign countries to discriminate against the American maritime insur- 
ance market or facilitate such discrimination. 

I described in some detail the background of the Magnuson amendment. Mr. 


_Arey said that before the Bank could take a drastic step, such as requiring 


that shipments under loans to countries which discriminate against the Amer- 
ican marine insurance market be insured in that market, the Bank would have 
to make its own findings of facts and not rely on my statements on behalf of 
underwriters that certain named countries were guilty of such discrimina- 
a Arey and Mr. Jones thought that it would be advisable to begin their 
investigation of discrimination by instructing loan examiners of the Bank to 
ascertain from American suppliers under lines of credit how the insurance terms 
of the sales contracts were arrived at, e.g., whether in the course of negotiations 
the foreign purchaser informed the American supplier that the shipments must 
be f.o.b. or f.s.s. American port because the laws or regulations of this country 
required the insurance to be placed in the insurance market in his country, or 
whether it was the purchaser’s own free choice. 

Mr. Jones is a good friend of mine and I expect to see him from time to time 
and keep discussing this matter with him. I would like to have a chat with 
you about it next time I am in New York. 

Sincerely, 


Roy LE&IFFLEN. 
APPENDIX 9 


Copy of pages 135 and 136 of the West-East Insurance Monitor of November 
1958 containing the first part of a speech made by John T. Byrne, Esq., on behalf 
of the Association of Marine Underwriters of the United States at the Hemi- 
spheric Insurance Conference, Caracas, Venezuela, in November 1958. 


{From West-East Insurance Monitor] 
THE MEANING OF FREEDOM 


A paper prepared on behalf of the Association of Marine Underwriters of the 


United States, for the Hemispheric Insurance Conference, Caracas, Vene- 
zuela, November 1958 


Mr. Chairman and gentleman, the opportunity to appear before you again is 
appreciated. I am pleased to greet so many friends from previous conferences, 
and to present the views of the American delegation on that most important 
subject, “Freedom of Insurance.” 

Twelve important years have passed since the First Hemispheric Insurance 
Conference was held in 1946. Enormous developments have taken place in in- 
dustry and commerce. The new challenges of opportunity for additional develop- 
ment are many and exciting. As a result our lives have been active and they 
are faced with the promise of future useful endeavor. 

Is it not the purpose as well as the hope that our useful endeavor as indi- 
viduals is founded in part on the mutual interests and mutual respect of our 
colleagues throughout the hemisphere? I am convinced that a strong affirmative 
answer should be expected to such a question. 

With this thought in mind—an open mind—I wish to submit to my distin- 
guished colleagues some comments on “The Meaning of Freedom.” 
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FREE PRIVATE INSURANCE 


It will be recalled that the first resolution of the First Conference in 1946 wag 
fundamental—it proclaimed and declared that every effort would be made to keep 
insurance in the hands of private companies, excluding any undue intervention 
on the part of government. The sponsors of the resolution declared that “the 
only proper and sound way of selling insurance is by private insurance compap. 
ies whose activities are developed upon a basis of private initiative and through 
private organizations.” 

The sponsors also said: “Insurance companies have great accumulations of 
capital, their own and foreign, which are invested by them, encouraging the 
activities of industry and commerce. Thus, insurance entities are important jp. 
struments of international capitalization, a fact which is of tremendous signif. 
cance in countries like the majority of those in Latin-America, where capita] jg 
accumulated at a slow rate, yet where great plans are being laid for industria) 
development.” 

It would seem, then, that the fundamental resolution of our Hemispheric Ip. 
surance Conference establishes the first freedom—freedom of private insurance 
industry. 

FREE INTERNATIONAL INSURANCE 


What is the second freedom? I believe it to be as important, as fundamenta] 
as the first. The strength of private insurance rests upon an international 
foundation. A clear understanding of the functions of insurance leads one 
inevitably to the conclusion that this is a business of international character, 
No reason other than the need for international reinsurance capacity is necessary 
to support such a conclusion. 

However, a broader explanation is useful. That is to say, if the strength of 
the component sovereign national parts of our hemisphere is to be shared in the 
common interest, an international approach to our insurance industry is q 
prerequisite. 

The objective of insurance is to render the service of protection. Such service 
is rendered most effectively to commerce, to property, and to lives when political 
boundaries do not become barriers, and when sovereign rights are not exercised 
in a manner that does violence to orderly international commerce. 

Therefore, the second freedom of insurance is freedom to serve as an inter 
national industry under reasonable national supervision. 


FREE COMPETITION 


There are certain conclusions to be drawn from the premises of the first and 


_— 


second freedoms, collectively, they may be called the third freedom of insurance— | 


the freedom of open competition. This freedom encompasses freedom of inter 
national capital to strengthen domestic insurance markets by freedom of admit 
tance to a country to do business under reasonable domestic supervision; and 
freedom for buyers of insurance to purchase their insurance in whatever insur 


ance market can provide the terms and conditions of coverage that best meet the | 


needs of the parties to a transaction. 


LOSS OF ONE FREEDOM LEADS TO LOSS OF ALL FREEDOMS 


I submit to my distinguished colleagues that any deviation from, or any frus 
tration of, these three freedoms endangers our industry. The international in 
surance industry should contribute strength to the free world; but this can be 
done only with unity of purpose, courage, open competition, and mutual respect 
for sovereign rights and capacity. 

There are dangerous tendencies evident in several parts of the world. They 
have appeared since 1946. These diversions and frustrations of freedom prevent 
insurance companies from being admitted to certain countries to do business 


Or they apply restrictive insurance measures to the freedom of buyers and | 


sellers in world trade to decide which party may purchase insurance, and i 
what country it must be placed. 

It is true that restrictions of freedom in the field of foreign trade are usually 
by act of government, since government can act more effectively in controlling 


a nation’s foreign commerce than can private interests. Such restrictions take | 


the form of controls and restrictions over the issuance of bills of lading, letters 
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of credit, and transfers of gold, money, and securities. In addition, there is an 
increasing tendency to make the nation’s transport insurance a national monop- 
oly. In this these governments are, I am sorry to say, often acting at the 
urging, or at least with the tacit approval, of their own domestic insurance 
markets, who seek advantage for themselves. I hope we can agree that the 
advantage, if any, is only temporary and in the long run works to the real dis- 
advantage cf the national economy ‘as a whole, the very economy which legisla- 
tion or fiat was designed to protect or advance. j 

As this paper was being prepared, according to the magazine Fairplay, the 
Central Bank of the Philippines had announced that on direct insurances placed 
subsequent to March 31, 1958, remittance abroad of net premiums on direct 
insurances placed with foreign nonlife insurance companies entered in the 
Philippines would be limited to 20 percent of such premiums. Other restrictions 
would apply on reinsurances. 

It would be gratifying to be able to say that such restrictions are unknown 
in this Western Hemisphere, and that the Americas were united in their resist- 
ance to restrictions of freedom in insurance. Unfortunately, as you all know, 
this is not true. We need only look about us: We cannot avoid seeing that 
some of our closest neighbors are applying restrictions to the insurance of that 
ecommerce which brought us all from the status of mere colonies of European 
powers to our present economic and political freedom. ; 

My friends, we must face the facts frankly. If these tendencies continue, if 
these diversions and frustrations of freedom are not removed, we must face, 
inevitably, the loss of all three freedoms. If this is to happen, the character 
of our industry will be changed drastically, and the purposes of this conference 
will cease to have significance. 

Freedom of industry can be destroyed only by state intervention. Reasonable 
government supervision is in the public interest, and such supervision preserves 
freedom of private industry and initiative—the first freedom. However, if 
industry itself seeks to destroy the third freedom—open competition—it can do 
so only by invoking the power of the state. 

Such reliance upon the states invites and creates the danger of more state 
intervention. This appears in the form of nationalized reinsurance companies, 
forced ceding of substantial percentages of all reinsurance, controlled rates for 
direct writings and reinsurance, and in some cases nationalization of the entire 
insurance industry. 

Therefore, if the insurance industry encourages the destruction of the third 
freedom of open competition, it undermines simultaneously the second freedom 
to serve as an international industry. And if this process continues and is not 
reversed, then the fundamental basic resolution of this Hemispheric Insurance 
Conference—the first freedom, that of a private industry—has lost its meaning. 

In July 1957, at Buenos Aires, the Inter-American Council of Commerce and 
Production adopted the following resolution: 

“CONSIDERING : 

“The part played by insurance companies in the progress and development of 
the countries of the Western Hemisphere, by facilitating trade, aiding the lend- 
ing of credit, the protection of investment and by offering security to all, as well 
as the capacity of private enterprise to perform successfully the operations of 
insurance and reinsurance ; 

“RECOMMENDS : 

“(1) The governments of the countries of the Western Hemisphere to elimi- 
nate unjust and discriminatory restrictions and limitations which prevent the 
negotiation, on an equal footing with local firms and under identical conditions, 
of contracts for insurance, reinsurance, and life insurance. (2) National sec- 
tions of the IACCP to urge their respective governments to adopt a policy leaving 
to private enterprises, the business of negotiating and carrying out insurance 
and reinsurance operations without constraint being put upon them.” 


CONSTRUCTIVE FREE INSURANCE AND REINSURANCE VERSUS DESTRUCTIVE RESTRICTIONS 


Now, there are those who might say that the thesis of these remarks is an 
invasion of sovereign national rights. Or they may say that restrictive meas- 
ures are necessary to protect an undeveloped domestic industry from the com- 
petition of major established markets. Or they may argue that shortage of 
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foreign exchange requires temporary restrictive measures. However, ap. 
pealing these arguments may be, they do not lend constructive support to the 


broad purposes of this conference, and, in fact, they cannot be supported sup. | 


stantially by economic logic. 

Insofar as sovereign rights are concerned, please note that the availability of 
foreign capital and technical ability made possible by entry of an admitted com. 
pany supports the sovereign interests of a country. Furthermore, it assists 
the development of domestic commerce and industry of a nation by offering 
protection at internationally competitive rates. This serves to free domestic 
capital to concentrate on those things that have the highest priority for nationg} 
development. 

Also, please note the following quotation regarding sovereignty from a pyb. 
lication of the International Chamber of Commerce: “Higher levels of both 
world and national economics will be more soundly and readily achieved jf 
ambitious less developed countries will integrate national sovereignty with sound 
concepts of international obligations. Restrictive marine insurance measures 
are an impediment to such progress.” 

Your examination of this document (“Freedom of Transport Insurance”), 
prepared by the International Chamber of Commerce, is recommended. A 
revised edition in Spanish was issued in 1957 and widely distributed in Centra) 
and South America. 


REINSURANCE UNDER SHOCK TREATMENT 


As to the thought that the development of a domestic insurance industry can 
be accomplished only by destroying our third freedom, one must point out the 
inconsistency of this reasoning. The proponents of this line of reasoning simul- 
taneously urge an expansion in the use of the reinsurance facilities of the 
international market. Such reasoning overlooks the fact that reinsurance 
cannot sanctify weaknesses in the initial direct writing of risks. Perhaps the 
greatest abuse of freedom today is the shock treatment now being given the 
reinsurance markets. How long will they stand for it? How long will they 
stand cover for poor underwriting in the restricted markets? Perhaps only so 
long as those markets have not completely lost their three freedoms. 

In this connection, it is well to recall one of the fundamental principles of 
international economics—the principle of comparative advantage. Is it so old- 
fashioned to have been discarded? Or have so many diversions from, and frus- 
trations of, basic principles been introduced that we have forgotten that 
principle? 

Now, let us turn to the foreign-exchange argument, which is employed to 
support restrictive measures. We can deal with this briefly. The inconsistency 
involved is the fact that while exchange is not made available to direct buyers 
of insurance, it is made available, invariably, for the purposes of arranging 
reinsurance. And in so many cases, the capacity of the domestic market to 
retain the risks is limited and very sizable percentages of total direct writings 
must be placed in foreign reinsurance markets. I am informed that one of the 
markets that requires restrictive measures, and employs exchange shortages 


as the reason for these restrictive measures, must reinsure abroad 60 percent | 


of its direct writings. 


THE HEMISPHERIC CONFERENCE AND THE THREE FREEDOMS 


This brings us to the real meaning of freedom. It is the freedom to retain 
our private initiative; the freedom to maintain our unique character as a truly 
international industry; and the freedom to compete and to offer our service 
of protection everywhere in the world. Collectively, our strength insures the 
progressive and constructive growth of peaceful world commerce. 

Again we wish to emphasize that the leading international economic organi- 
zation (viz., the Economic and Social Council of the United Nations, the Inter- 
national Chamber of Commerce, the International Union of Marine Insurance, 
and the Inter-American Council of Commerce and Production) have recorded 
their support of Freedom of Transport Insurance. It is, therefore, our feeling 
that the three freedoms should also have the continued support of this hem- 
ispheric conference. 
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LYKES Bros. STEAMSHIP Co., INC., 
New Orleans, La., January 9, 1959. 
Mr. CLirFoRD G. CORNWELL, 
Manager, 
American Hull Insurance Syndicate, 
New York, N.Y. 

Deak Mr. CoRNWELL: I have read with much interest your speech which you 
delivered at the 1958 Convention of the Propeller Club in San Francisco October 
2, last, on the subject of “Marine Insurance and the American Merchant Ma- 
rine,” and I take this opportunity of congratulating you for such a comprehen- 
sive coverage. Not only did I find it interesting and instructive, but, also in my 
opinion it brought out most clearly and forcefully the need for a strong, com- 
petitive American marine insurance market. 

My experience over nearly 40 years in the shipping business has clearly demon- 
strated the need for a sound, competitive American marine insurance market, 
thus enabling an owner such as Lykes to obtain marine coverage commensurate 
with the owner’s experience loss record. Individual insurance costs determined 
by general formula are not realistic costs, and the facility of an American ma- 
rine insurance market provides the necessary competition to attain this. 

My congratulations to you, personally, and the American marine insurance 
market ‘as a whole for a job well done. 

Yours sincerely, 
S. B. TurMAN, President. 


Moore-McCorMAck LINgEs, INc., 


New York, December 29, 1958. 
Mr. CiirForD G. CORNWELL, 


President, 
American Hull Insurance Syndicate, 
New York, N.Y. 


Deak Mr. CORNWELL: As a member of the Propeller Club of the United States, 
I received the various releases in connection with the annual meeting. As you 
know, the 1958 meeting was held in San Francisco in October 1958 and I have 
a copy of your speech given before this group. 

I wholeheartedly concur in your remarks. As an insurance broker in the 
State of New York and also as an insurance buyer for my company, it is my firm 
belief that an American shipowner should have a strong, aggressive hull in- 
surance market in competition with any other world market. 

Some 20-odd years ago, we purchased our hull insurance 100 percent in the 
British market, but after a few years, we noticed a tendency of the rates to in- 
crease. After a few years, we decided to return to the American hull market 
for at least a part of the insurance coverage. However, commencing in 1938, 
we decided to place at least 75 percent of our hull insurance in the American 
market, of which approximately 65-70 percent was placed with the syndicate. 

We know from experience that when the whole or the bulk of the hull insur- 
ance is placed other than in the American market, the rates never seem to go 
anywhere but up. We also know from reading the insurance periodicals that 
under the so-called London hull-rating formula, even with a fine loss experience 
record, there always is an increase in the rates. We do not have this situation 
as far as the American hull market is concerned, mainly because the syndicate 
is quite realistic and refuses to go along with the London hull-rating formula. 

All in all, it is the writer’s opinion that the American Hull Insurance Syndicate 
cea required from the viewpoint of an owner operating ships flying the 
).S. flag. 

Sincerely, 


T. G. BuRKE, 
Assistant Secretary. 
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FARRELL LINES, INc., 
New York, N.Y., January 6, 1959. 
AMERICAN HULL INSURANCE SYNDICATE, 
New York, N.Y. 
(Attention of Mr. Clifford G. Cornwell). 


GENTLEMEN: In response to your inquiry we are pleased to confirm to yoy 
that, in our opinion, a strong, competitive American hull insurance market jg 
essential in order to provide adequate insurance on our fleet at all times ang 
under all circumstances. There is no question but that the existence of ap 
American market, however small it may be, for this type of insurance is an ip. 
portant factor in stabilizing rates on hull insurance. 

We have found in all our dealings with you that the American Hull Insurange 
Syndicate has done an excellent job in providing adequate facilities and jp 
maintaining a market. 

Very truly yours, 
C. CARLTON LEwIs, 
Vice President and Treasurer, 


ALCOA STEAMSHIP Co., INc., 
New York, N.Y., February 10, 1959, 
Mr. ©. G. CORNWELL, 
American Hull Insurance Syndicate, 
New York, N.Y. 


Dear Mr. CoRNWELL: You have suggested that we might give you our views 
regarding the competition between the English and the American hull insurance 
markets. 

It has been our practice for many years to place our hull coverages in both 
of these markets. From time to time, we have favored the one or the other with 
an increase in its participation, depending upon which one offered the more 
advantageous competitive terms, either ratewise or as to conditions, at the time 

We regard this competition between the two markets as being vital in the 
interests of keeping our hull insurance costs at a minimum level, and we fee 
the existence of a substantial and independent American market is especially 
important to the end of maintaining this effective competition. 

Very truly yours, 
R. L. DANIELS, 
Manager, Insurance and Claim Department. 


AMERICAN PRESIDENT LINEs Ltp., 
San Francisco, October 21, 1958, 
Mr. Cuiirrorp G. CoRN WELL, 
American Hull Insurance Syndicate, 
New York, N.Y. 

Dear Curr: I am sorry I was not in my office when you were good enough to 
come to call and glad that you had a chance to visit a little with Al Walker. 

Pete Prentiss has kindly supplied me with a mimeographed copy of your talk 
before the American Merchant Marine Conference. I heard it as you gave. it 
but was glad to review your thoughts a second time. 

It seems to me that your point on the application of ‘formula rating” to the 
American market is very well taken. If the syndicate was not in operation, it 
seems almost certain that British underwriters would apply “formula rating” 
to the fleets of this country. 

I am passing along your address to Al Walker to read. 

Yours sincerely, 


ARTHUR B. POOLg, 
Vice President and Treasurer. 


| 
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MISSISSIPPI SHIPPING Co., INC, 
New Orleans, January 13, 1958. 
Mr. CiirFrorD G. CORNWELL, 
American Hull Insurance Syndicate, 
New York, N.Y. 

Dear Curr: When I saw you last in San Francisco during the 1958 Propeller 
Club Convention I told you that I was extremely sorry that pressure of business 
necessitated my leaving for New Orleans before your talk on marine insurance 
and the American marine insurance market in relation to our Merchant Marine. 
I have just had an opportunity to read and study the paper you prepared. 

Not only did I find it most interesting and instructive but, also, in my 
opinion, it brought out most clearly and forcefully the need for a strong com- 
petitive American marine insurance market. 

Just as a strong American flag fleet is essential to the economy of our country, 
both in war and in peace, so also is a sound American insurance market neces- 
sary to offer protection to private risk capital in the building and operation of 
such a fleet. 

In the light of my 30-odd years of experience in dealing with the problems of 
the operation of the Mississippi Shipping Co.’s fleet, particularly the insurance 

hases, I concur in the facts outlined in your address and subscribe whole- 
heartedly to the principle enumerated therein that a strong competitive American 
marine insurance market, especially the American Hull Syndicate as presently 
constituted and operated, is essential in maintaining the important element of 
insurance costs in its proper prospective. 

I understand that the American Hull Syndicate is the largest single source 
for providing American market coverage and as such has done an excellent 
job in achieving the goals insurancewise for which the American flag operators 
have striven and will strive. 

I am confident that the American marine insurance market will continue a 
competitive American market which we feel is essential to the maintenance of 
a strong competitive worldwide market. 

Yours very truly, 
MISSISSIPPI SHIPPING Co., INC., 
Cc. T. Davis, Vice President. 


AMERICAN Mair LINE, 
Seattle, Wash., January 12, 1959. 
Mr. Ciirrorp G. CORNWELL, 
Manager, American Hull Insurance Syndicate, 
New York, N.Y. 


Dear CuiirF: I have just had an opportunity to read your contribution to the 
1958 American merchant marine conference sponsored by the Propeller Club in 
San Francisco last fall. I am only sorry it was not possible for me to have been 
present when you delivered it because, to me, the areas of emphasis are so much 
better apparent in listening rather than reading. 

In any event, I have enjoyed your presentation on marine insurance. While, 
in a general way, I have a recollection of the need for and the start of revitaliza- 
tion of an “American marine market,” it is refreshing and informative to have 
it so clearly and concisely reviewed by you—but, I think you were entirely 
too modest in explaining the tremendous benefit to the American operator in 
having a two-way choice. The British market keeps you on your toes and you 
keep them on theirs, with the result, in my opinion, that the insured not only gets 
a benefit because of competitive bidding, but he also gets the great comfort 
of knowing that two experts have looked him over, given their separate appraisals, 
and he has then a choice of rates plus the accompanying technical knowledge and 
services which are available through those sources. 

Once again, my commendation for a subject well managed and handled by 
you—and don’t ever let any of the hurdles which seemingly are always present 
and everlastingly enlarged in any United States of America enterprise which 
competes in a world market, deter you from enlargement of the part that the 
American Institute plays in this field. 

Sincerely, 


Ameegioan Mar, Ling, 
A. R. Lintner, President. 
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UNITED STATES LINEs, 
New York, N.Y., January 28, 1959. 
Mr. C. CORNWELL, 
American Hull Insurance Syndicate, 
New York, N.Y. 

DEAR Sir: In answer to the question raised as to what importance we Place 
on the competition between the domestic and foreign hull insurance markets, yw 
are glad to give you our views. 

As you know, in the past we have divided our hull insurance coverage betwea 
the American market and the British market. Each of these two markets has 
sufficient capacity to provide 100 percent coverage on our entire fleet (with the 
exception of one vessel, the SS United States) and thus we have always availabk 
the facility for placing a larger part of our hull coverage in either the domestie 
or the British market if for reasons of economy or otherwise this proves necessary, 

Purely from the standpoint of reasonable hull insurance costs this effectiy 
competition between the two markets is a valuable safeguard. By having an ip. 
portant part of our hull coverage placed in each of such markets year after year 
we keep this competition fully effective as to our fleet. Also through such joint 
placing we have the benefit of bona fide competitive testing of rates at eag 
renewal. 

From the foregoing it hardly seems necessary to add that we, as substanti] 
buyers of hull insurance, place great importance on the existence of a strong 
and independent domestic hull insurance market. 

Yours very truly, 
J. J. BEE, 
Manager, Insurance and Claims Department. 


KEYSTONE SHIPPING Co., 
Philadelphia, Pa., December 28, 1958, 
Mr. Ciirrorp G. CORNWELL, 
American Hull Insurance Syndicate, 
New York, N.Y. 


Dear Curr: I cannot let this season of the year go by without wishing yo 
everything of the best for Christmas and the new year, and to thank you for all 
the assistance and cooperation you have given us during the year 1958. 

I was very pleased that we concluded our renewals with you for the year 
1959 along the same pleasant lines as has been done with your organization for 
so many years. I have always felt that it is to our best interest to support a 
strong American marine insurance market, and so long as we get the same 
fair.treatment from your organization, you may count on our continued patronage, 

Again : Merry Ghristmas—Happy new year. 


Sincerely, 
CHARLES Kurz, President. 
AMERICAN INSTITUTE OF MARINE UNDERWRITERS, 
New York, N.Y., December 10, 1956. 
To All Members: 


In Bulletin No. 28-56 members were advised that the Federal Trade Com 
mission had closed its investigation without prejudice to its right to reopen it at 
any future time. 

Members of the institute and of the various markets, associations, exchanges 
and syndicates are reminded that since in general State laws do not regulate 
marine insurance, the only execption to the application to the marine insurance 
industry of the antitrust laws relating to monopoly, unfair discrimination, re 
straint:of trade, price fixing, etc., is that-afforded by section 29 of the Merchant 
Marine Act of 1920. It is not a general exemption. Section 29 provides that 
nothing in such acts should be construed as declaring illegal an association 
entered into by marine insurance companies for the following purposes: 

“To reinsure or otherwise apportion among its membership the risks under 
‘taken by such association or any of the component members.” 

It must be emphasized that the above section only applies to associations and 


agreements and actions reasonably connected with reinsurances or the appr 


tionment of risks among underwriters. 
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It is the earnest intention of the market to abide by the letter and the spirit 
of the law. To accomplish this purpose it is important that our members should 
freely consult counsel to make sure that their actions, resolutions, etc., fall 
within the exception of section 29 and do not contravene the antitrust or anti- 
discrimination laws. It is hoped that such procedure will lead to an indication 
of areas within which the market may continuously initiate action to improve 
technical aspects of underwriting and to serve better the interests of our assured 
and of the national economy. 

The institute wishes to emphasize the necessity of calling this bulletin to the 
attention of all those in your organization who are officers or chairmen of one of 
the market’s committees or organizations, and also to the attention of any other 
members of your staff whose duties may fall within the spirit of this bulletin. 
Additional copies of this bulletin are available upon request. 

It is requested that receipt of this bulletin be acknowledged by the members 
and by the organizations concerned. The enclosed card may be used. 


CaRL E. MCDowWELL, 
Evecutive Vice President. 


NEGOTIATING OF PREMIUM RATES BY AMERICAN HULL INSURANCE SYNDICATE 
(Submitted by American Marine Hull Insurance Syndicate) 


Premium rates for navigating (hull) risks are negotiated separately for each 
ship or fleet of ships by the American Hull Insurance Syndicate with brokers act- 
ing on behalf of their shipowner clients. All of these are well-informed, expe- 
rienced firms with thorough knowledge of marine underwriting and with quali- 
fied broker connections in foreign marine insurance markets. They are in posi- 
tion to negotiate and bargain effectively for their clients. And, of course, the 
brokers’ competitive situation between themselves depends on their ability to 
negotiate favorable rates. 

In negotiation of the premium rate the broker has the facility for shopping 
between the American Hull Insurance Syndicate, the so-called outside American 
market and the British markets to arrive at the lowest premium rate. In one 
ease the broker, armed with all facts relative to the fleet in question and its pre- 
vious experience, will negotiate independently with the American Hull Insur- 
ance Syndicate and the British markets to determine what rates are available 
for the renewal of the fleet or in the case of a new vessel, for the initial coverage. 
The broker may test the markets independently and against each other. When 
the initial syndicate quote is lower, which is often the case, this rate will be used 
to drive competing markets to a rate somewhat lower. If the other market rate 
happens to be favorable, then he comes back, in some cases repeatedly, to the hull 
syndicate with the purported British rate or other available quotation. In 
this situation the syndicate may lower its original quotation to meet its competi- 
tion, but it does not meet or go below a rate which it considers uneconomic or 
unsafe. In this connection it must be pointed out that since the coverage pro- 
tects against unknown future events, no one with experience can say that of two 
rates, say, 10 cents apart, one is the economically correct rate whereas the 
other is not. 

After thoroughly testing the respective markets and testing the markets 
against each other, the broker places the fleet in one of the markets or, more 
usually, places percentage interests in the respective markets, depending upon 
the final price which the broker has been able to obtain from each. Thus, for 
example, where the British market is substantially lower than the final rate 
named by the American market, the entire coverage is placed in this market. If 
there is a differential, but it is not too great, the broker may nevertheless place a 
percentage in the American Hull Insurance Syndicate and the balance elsewhere. 
Where the hull syndicate offers a quotation more favorable than its competition 
the broker might increase the syndicate percentage of insurance to a majority 
interest in the fleet. In this discussion it is necessary, however, to stress the 
fact that even though the other market’s independent quotation is higher than 
the syndicate’s independent quotation the other market will customarily adjust 
if advised of the syndicate rate. 

Frequently, but by no means always, when both the American Hull Syndicate 
and the British markets insure an interest in the same fleet there will be a 
differential between the American and British rates, the American Hull Syndi- 
cate rate being perhaps 3 to 5 percent higher than the British rate. A substantial 
part of this differential (about 2 percent) is accounted for by a brokerage 
settlement commission and stamp taxes applicable in Britain so that a differ- 
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ential of 2 percent results in exactly the same cost to the shipowner. Where 
the differential is more than nominal the American market will normally receive 
only a small percentage interest. In cases where the differential is higher ang 
the American Hull Insurance Syndicate has more than a small interest, the 
small balance of the differential (over 2 percent) is attributable to the com. 
petitive necessity on the part of the British to retain if possible a reasonable 
percentage of the risk. This stems from the fact that the American shipowner 
feels that it is more convenient to deal with his own market. He has natura} 
preference to do business face to face with an American company in American 
currency. 

A sates market having a well-diversified book of world business, such as the 
British market, may, for reasons of prestige and position, choose to write the 
national fleet of a country having a strong local market at rates somewhat 
lower than rates named by the better informed local market in order to insure 
continued participation. However, the American hull market, whose livelihood 
is dependent primarily upon serving the insurance needs of its domestic owners, 
is not in position to treat such business on a loss leader or break-even basis, 
It must write such business carefully and intelligently to produce sound under. 
writing results. 

While 100 percent of fleets on occasion are lost to the American market, the 
broker in the interest of his client will wish if possible to preserve some per. 
centage interest in each market because continuity of interest is an underwriting 
factor. It enables the underwriter to maintain his experience records and also 
to spread his risk over a number of years on a particular fleet as well as between 
fleets. Conversely the broker feels that preserving an interest and continued 
competition of all markets for the same risk will result in more economic costs 
in the long run. 

Perhaps the best way to indicate the nature of the competition of the American 
Hull Insurance Syndicate with its competitors is to examine the facts of 10 
recent renewals: 

1. Large liner fleet—Twice in the last 10 years the syndicate has lost its 
entire interest to the London market. In 1956 the syndicate interest was 5) 
percent. The syndicate proposed that “as expiring’ would be the proper basis 
for renewal for 1957. The broker obtained concessions from London which 
the syndicate felt in its sound underwriting judgment it could not meet. In the 
spring of 1958 the syndicate, anxious to regain its position on this important 
domestic fleet, quoted rates lower than it quoted in 1957, with the result that it 
obtained 40 percent of the fleet. Underwritingwise the rates quoted in 1958 
were lower than underwriting appraisal and experience justified, but in this 
instance it was felt necessary and in the best interest of the syndicate to regain 
its position as soon as possible. 

2. Small liner company owning four vessels—The syndicate had been unsue 
cessful in its attempts to secure more than 50 percent of this fleet until 1958 
when it pushed its interest up to 60 percent. It is assumed that, in the light 
of a 111 percent loss ratio for the current year’s coverage, the syndicate quoted 
a better basis than the competing market. 

3. Tanker fleet.—The first real opportunity for the syndicate to increase its 
participation in this fleet during the postwar period was afforded in 1953 when 
the syndicate considered renewal for 1954. Although the record was poor 
because of a total loss which occurred in 1952, this loss was, in a true sense, fortul- 
tous (fire originating at discharge facility). The appraisal of all underwriting 
factors—with heavy weight given to careful operating practices—in the syndi- 
cate’s opinion justified a small reduction in rate which brought an increase in 
participation to 50 percent. Efforts are being made each year to build the 
syndicate percentage above 50 percent. 

4. Small fleet of Liberty-type vessels—The syndicate did not participate in 
insurances on this fleet until 1955 when it wrote a 50 percent interest which has 
remained unchanged in subsequent years. Historically, this fleet has been placed 
in the London market. Efforts to have the risk submitted for syndicate ap 
proval finally were effected (after a meeting with the broker on the west 
coast). Rates which the syndicate quoted were accepted and were lower, it is 
believed, than those of the competing market. (This assumption is made be 
cause of the 50 percent interest offered and accepted.) 

5. Small fleet of Liberty colliers—The syndicate has covered this fleet 10 
percent in the postwar period. This assured and his broker over the years must 
have felt that the rating by the syndicate produced reasonable costs for insu 
ance coverage. None of this business has gone to the London market. 
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6. Operator of refrigerator ships——The syndicate had a 60 percent interest 
jn hull insurances on this fleet for many years. This was a fleet of old tonnage, 
which in the syndicate’s underwriting judgment was not being adequately 
maintained. No serious plans for replacement had developed during the period 
to 1954, and information developed from surveys of the ships made it clearly 
apparent that the vessels were being “used up” in service with adverse im- 
plications as to future loss experience. In reviewing the fleet for the year 1955 
the competing market offered substantial reduction on renewal, which in the 

icate’s underwriting judgment could not be soundly granted, and the syndi- 
cate lost its entire interest in the fleet. Following the syndicate’s retirement 
from the insurance on this fleet, the loss record has been extremely poor, with 
losses of over $1,005,000 paid in the 1955 year against less than $100,000 of net 
earned premiums. } 

7. Large liner operator.—In 1950 the syndicate had a 55 percent interest on 
this fleet. In 1951 it quoted a slight reduction in rate which the competing 
market was unwilling to grant. The syndicate’s interest was increased from 
55 to 65 percent. 

8 Fleet of ore carriers and related tonnage.—The syndicate has slowly in- 
ereased its interest in this fleet from 1950 to 1959. In 1950 the percentage in- 
terest was 37%. In 1953 it became 40 percent. In 1956 it became 45 percent, 
and it has remained there to date. 

9. Large liner operator.—In 1954, 2 years following the total loss of one of 
this assured’s vessels, the London market made a reduction in rate which the 
syndicate felt, in the light of the record of this company, was not justified. 
After lengthy discussions the syndicate felt it necessary to maintain its rate 
position, with the result that its interest was reduced from 55 to 20 percent. 
Through the granting of an 11 percent reduction in the following year, 
the syndicate interest was increased to 40 percent, and in the next year by 
reducing rates a further 8 percent the syndicate interest was brought back to 
50 percent. The syndicate has since attempted to obtain a larger interest but has 
been unable to do so. 

10. Large independent tanker fleet.—This fleet was not covered by the syndi- 
eate until 1957, the first year in which the syndicate was afforded the opportu- 
nity to quote an independent rate. As a result of the 1957 quotation the 
syndicate received a 30 percent interest. In the subsequent year the syndicate 
named rates which produced a 47% percent interest. Since the bulk of the cover- 
age previously had been placed in London, it is assumed that the syndicate 
has been favored with the largest single interest in this fleet because it offered 
lower rates than those available in other markets. This is becoming one of 
the larger and growing independent tanker fleets. 

The procedure followed by the syndicate in negotiating rates on foreign fleets 
is not different from the process with respect to American fleets with one excep- 
tion. Because the syndicate is relatively new in the field of insurance of foreign 
hulls, because there is a reluctance of foreign shipowners to disrupt long-estab- 
lished patterns and because of the underwriting difficulty in setting a premium 
rate for a fleet with which the underwriter has had no previous experience or 
detailed records, the initial share of the American market on a particular foreign 
fleet is sometimes a very small one, say, a 5 or 10 percent interest offered it at 
a rate which the broker has previously negotiated with a foreign market. As 
soon as the syndicate does have sufficient experience and data to quote an inde- 
pendent rate on a foreign fleet, and is afforded an opportunity to do so, it quotes 
with absolute independence in its rating approach and proceeds in the same 
manner as it does with regard to American fleets. Thus in the past few years 
the hull syndicate by quoting independent rates as soon as it was in position 
to do so has secured large percentage interests in substantial foreign fleets 
which presumably had gone previously to the British market. Following are 
three recent examples of this independent negotiation which have resulted in 
the American Hull Syndicate’s obtaining substantial percentage interests in 
foreign fleets : 

1. Norwegian fleet of cargo and special petroleum carriers.—The syndicate 
first participated in coverage on this fleet in 1952, writing a 20 percent interest 
as offered following the rates named abroad since it did not have enough infor- 
mation to quote with entire independence. In 1953 it was provided underwriting 
data permitting it to quote independently. Although the London quotation was 
“as expiring,” in accordance with the joint hull understanding, the syndicate 
quoted with a reduction of about 17 percent under expiring terms and received 
a 55 percent interest in the fleet coverage. 
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2. Large Norwegian tanker and dry cargo fleet—The syndicate first particj. 


pated in this fleet in 1957 to the extent of a 10 percent interest offered, following 
the foreign market as to rates, terms, and conditions because of insufficient 
information. The following year (December 1957) the syndicate was supplieg | 
with substantial information on fleet but not fully adequate to permit it to | 
intelligently quote on renewal. It was informed that the competing market 
would probably require a 30 to 35 percent increase in accordance with the joint 
hull understanding. After analyzing the risk, in spite of absence of certain data, 
the syndicate expressed the view that a 20 percent increase in rate would be 
acceptable. As a result of its rating approach, the syndicate was offered and 
accepted a 30 percent participation in the fleet with approximately a 20 percent 
increase in rates. In November 1958 the syndicate had sufficient experience 
and data on this fleet to permit it to quote independently. It quoted firm rates 
and conditions (before the fleet was rated in the London market) without 
regard to any basis of rating which might be followed in the London market 
and bound a 40 percent interest, 10 percent more than that written in the previoys 
ear. 

"i 3. Very large Swedish fleet (over 90 vessels).—During the course of a meeting 
in 1958, arranged between the syndicate and officials of this company (who 
were not willing to accept the indicated renewal terms offered by the London 
market), material was supplied which permitted the syndicate to evaluate the 
risk, using its own underwriting methods, and in doing so it was able to quote 
rates which were lower than those named in London. The syndicate was favored 
with a 20 percent interest in this fleet—all of which was taken away from the 
London market. 

There is an additional factor which affects the ability of the American 
Hull Insurance Syndicate to secure a substantial part of the insurance of 
foreign fleets. This is the existence of the so-called joint hull understanding. 
This is a formula or set of rules for determining the increase or decrease ip 
premium upon renewal, based almost solely on a mathematical ratio of claims 
to premiums. It is a form of agreement adhered to by the British markets and 
followed by other foreign markets—perhaps, more accurately, imposed by the 
British underwriters on the other foreign markets. It purportedly applies to 
or in real measure is followed in rating the fleets of most major maritime 
countries except those of the United States. American vessels were always 
expressly excluded from the joint hull understanding and as a practical matter 
it could not be applied to American fleets by the British markets because of 
the independent strength of the American market. (Attached is an exhibit 
showing that the joint hull understanding has not in fact been applied to 
American vessels.) Of course the American Hull Insurance Syndicate is not | 
a party to this understanding and it has not been followed by the American Hull 
Insurance Syndicate when it was in position to quote an independent rate on a 
foreign fleet. 

While there is a joint hull subcommittee organized to adjust the cases where the 
formula creates an undue hardship, still the joint hull formula has resulted in 
a large degree of inflexibility in the premium rates on foreign fleets. In the 
past few years shipowners in some major maritime nations, particularly the 
Scandinavian countries, have been disgruntled with the effect of the under. 
standing on the rating of their fleets and this has given the American Hull | 
Insurance Syndicate an opportunity, which it otherwise might not have had, 
to participate in the insurance on a large number of such fleets. Quoting inde 
pendently, and of course disregarding the joint hull understanding, the syndi- 
eate has been afforded the opportunity in a number of important instances to 
obtain necessary underwriting data to permit it to quote and write major 
interests in important foreign fleets, which, historically, the British had under- 
written at a rate substantially lower than the “London formula,” yet at a rate 
adequate in its underwriting judgment. : 

It should be emphasized that the American Hull Insurance Syndicate in 
negotiating rates, terms, and conditions at no time confers or communicates 
with any foreign or other insurance company or market. All its negotiations 
with respect to insurance of American hulls or foreign hulls are with the broker 
who represents the shipowner. . It usually does not know: what: other markets 
are on the risks where it has a percentage interest or exactly what the rates are 
for the remainder of the coverage. All it ever knows in this regard is what 
it may be told by the broker. 

It should further be emphasized that, with the exception above mentioned 
of some instances where the syndicate is for the first time offered a very small 
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percentage in a new and, to it, unknown foreign fleet, the syndicate always bases 
its quotations on, and always arrives at an ultimate premium rate consistent 
with, its own exhaustive analysis of all of the underwriting factors applicable 
to the particular fleet in question. Of course, it must always have in mind 
the necessity of keeping rates as low as possible because of the hard-hitting 
competition of the British market. However, the syndicate always depends 
ultimately on its own independent judgment, applied individually with respect 
to each insured. In no case does it follow the premium rate set by any other 
underwriter or market. . J , . . 

In quoting rates the syndicate first gives consideration to the underlying 
physical and human underwriting factors which apply to the particular risk 
being considered. These factors were reviewed in an appendix to the state- 
ment I have filed with the committee. In the light of such factors, which are 
given very careful consideration, the syndicate proceeds with an analysis of 
the losses incurred by the fleet under consideration in relationship to the net 
earned premiums available to meet such losses. ; 4 ; 

The practices followed by the American market in developing and coordi- 
nating fleet experience are recognized as providing a more accurate experience 
base than that used by any other market in the world. Tn our effort to compete 
effectively with the strong British market we have, with the cooperation of 
brokers and assureds, developed over the years a system of prompt loss re- 
porting by assureds through their brokers to underwriters, so that at time of each 
renewal we have available to a recent date not only the data on paid losses 
but also thorough and reliable data on all physical damages (as yet not re- 
paired) and third party liabilities under the collision clause as yet unpaid. 
This permits us to make prompt adjustment in rates predicated on up-to-date 
premiums and loss experience not available to other markets which generally 
lack reliable loss data for the current year. Because of lack of complete in- 
formation, other markets under their system (which are not applied to American 
fleets) may defer adjustments (particularly reductions based on improved 
records) 1 year beyond the time when such adjustments are made under the 
American procedure. Such markets, however, do take into account an assured’s 
poor current year’s experience, when known, as basis for penalty adjustment. 

The experience data considered by the American market in establishing re- 
newal quotations covers 4 completed years and the current year to a date just 
prior to renewal negotiations; whereas the London market under the joint 
hull understanding uses experience for 4 completed years, disregarding the cur- 
rent year (unless, as noted above, the record for the current year is bad). 

The attached group of statements customarily referred to as “premium and 
loss summary” is representative of the standard record of fleet experience pre- 
pared by the syndicate as the basis for negotiating renewals. It is the basic 
guide used in evaluating experience and determining rates, terms, and condi- 
tions to be quoted on renewal. Although these representative premium and 
loss summary statements have been prepared specially for purposes of illus- 
tration, they follow the pattern of experience on an actual fleet. 

You will note that the first sheet shows loss ratios developed at time of each 
prior renewal and changes in these loss ratios year by year during intervening 
years. This statement is customarily referred to as the “ladder chart.” This 
“ladder chart” permits us to note and give appropriate credit for improvement 
in loss ratios as they were developed in earlier years. Conversely we can note 
and equitably discount adverse trends in loss ratios. 

Underwriters must place reliance on their assureds to report promptly all 
casualties. If, on a particular fleet, the “ladder chart” shows continuous de- 
terioration in past years’ results, and after analysis of the causes on a case-by- 
case basis it is shown that the reason for such deterioration is failure by the 
assured to report casualties promptly, then steps are taken through the broker 
to correct laxness in reporting. If needed correction is not made, underwriters 
must take this significant factor into account in making their renewal quotations 
by discounting the accuracy of loss ratios in the current and immediately pre- 
ceding years. 

At the top of the second larger sheet there is shown essential information 
regarding underwriter’s current participation, rates and conditions, as well as 
the current composition of the fleet and insurance valuations. Below this in- 
formation is given the experience record for the past 4 completed years and 


current year, with the fleet composition, hull valuations, and rates during each 
such year of insurance coverage. 
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On the third sheet is a statistical analysis prepared on a per gross ton basis 
which permits us to readily compare, on a common unit basis, this fleet experi. 


ence with other comparable fleet experience and overall experience of aj | 


vessels of similar type which we have insured. For example, when the logs 
cost per gross ton of a given fleet with good experience (such as the fleet record 
supplied) falls substantially below the average for all vessels of this type, we 
are warned that the rate level may have reached a critical position. 

The final sheets show detailed information as to date and nature of each 
casualty with the dollar amount paid or estimated to be paid by underwriters, 
Aggregate amounts by binder years are shown on the premium and loss sum. 
mary, but the purpose of this detail on individual losses is to permit thorough 
analysis of the nature and severity of occurrences which have produced losses, 
For example, if we find many instances of boiler fires and explosions or ma- 
chinery damages attributable or possibly attributable to negligence, this would 
lead to a full discussion with surveyors and with the broker to determine the 
corrective steps taken by the assured and their evaluation as to future ex. 
posure to negligence claims of this type. Heavy incidence in number and severity 
of heavy weather claims would raise the question of master’s instructions for 
coping with heavy weather—routing of vessels—particularly in use of North 
Pacific and North Atlantic routes in winter rather than safer southern routes. 
Gear damages, fractured shafts on diesel engines, deck fractures and other 
similar occurrences would prompt investigation into cause (whether due to 
faulty design, etc.), and whether corrections had been made which could be 
relied upon to minimize similar future difficulties of type. Instances of cargo 
shifting, repeated groundings in the same location and the countless other 
types of casualties requiring exploration come to light by reviewing the indi- 
vidual loss data. Finally, if poor experience has resulted from one or two 
large fortuitous losses rather than from a large number of smaller losses, we 
would incline toward discounting the record somewhat in favor of the assured. 

Reverting to the evaluation of the premium and loss summary, our approach 
is made in light of two basic considerations. The first is that during the period 
of 4 completed years and the current year under review repair costs have risen. 
Second, since premium rate changes have occurred during this period, current 
rates of premium paid may be higher or lower than the average level for the 
entire period. To take these considerations into account equitably, we pre 
pare what is referred to as an “as if” loss ratio analysis which gives a fairly 
accurate picture of the loss ratio which would have obtained during such past 
period if repair of damages had been made at the current level of repair costs 


and if premium during this same period had been received at the current level | 


of rates being paid. By use of this approach a fleet with a marginal logs 
record, but which has paid rate increases in earlier years, may develop a good 
“as if’ record, permitting a reduction in rate. Conversely a fleet with an 
actual loss record which appears to warrant a reduction on renewal may be 
found on “as if” basis to be satisfactorily rated as current and not entitled 
to further reduction at that time. Since underwriters are covering future 
damages and future vessel collision liabilities which will be repaired or liqui- 
dated at the level of repair costs which obtain in the future, it is essential that 
renewal quotations at least reflect exposure at current level of repair costs, it 
on likely that such future costs will rise rather than fall during the period 
ahead. 

Certain other markets in applying formula rating to the business which they 
control take into account rising costs of repair but do so through the means of 
arbitrary upward rate adjustment under formula rating systems which are 
agreed on and accepted by all members of the market for use in rating future 
renewals. Under formula rating agreements, if overall results are poor it may 
be presumed that an increase must be paid by all assureds regardless of record. 

To summarize, our procedure for rating ocean hull business is a flexible ex- 
perience rating procedure under which renewal rates are determined by care 
ful underwriting appraisal on an individual fleet basis, thus avoiding the fallacy 
or formula rating which works arbitrarily. Formula rating can be applied only 
to business which is subject to control by the market using formula rating. 
American hull business, which the competing market does not control and which 
no market controls, must be rated realistically and competitively and therefore 
is excluded from formula rating by the competing market. Without the Ameri 
can market it is reasonable to believe that formula rating would be applied te 
hull insurance on American-owned fleets. 
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Comparison of 1957-58 renewals 
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Syndicate Formula 
renewal renewal ! 
_ 
average expiring rate........---.-------.-- percent_ 0:00 8. uaea me Bes pee ser cies wank 
Grain renewal rate.......-.-.-.-.-..----------------- Di ica tirenentinnnoed 1.90 2. 03 
P tage of rate increase----..-..---------------------- Citic be ecete ce tansen 4. 97 12. 15 
Number of fleets renewed: oe 
Reduction - ----------------------------------------+-------|-----+--------- 4 
As expiring or equivalent to expiring ---..-....--.-----------|-------------- 21 4 
Increase of less than 5 percent.........--.-----------------|-------------- 3 3 
Increase of 5 to 25 percent ----.-...-------------------------]-------------- 15 23 
Increase of more than 25 percent-.--.....-----------------|-------------- 5 16 
Total....--.-------------------------------+------------]-------------- 70 70 





Comparison of 10 specific renewals 
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Category under joint hull understanding Syndicate Formula ! 

12.2-percent reduction___.__- 10-percent increase. 

Pe cen ascdheenees 25-percent increase. 

S . . wacked Sah a aeaebaliaemeae do...........--.--.---..-| 35-percent increase. 

ania inanaes<suaceenanmindseshmsedvon 4.5-percent reduction--__-___- 20-percent increase. 

eg cnnasnacusocenesicasacaeeanene 3.6-percent increase.._....__. 20-percent increase. 

ec. acc gdckenmceiwsiendcacemenemes 4-percent reduction__....___- 15-percent increase. 

hoon o in Lea ccaadadnanuecenncated 11.2-percent increase_..._.._. 30-percent increase. 

NE ginccancnanadancscocntcdahainsiadau 12.9-percent increase-_......_- 35-percent increase. 

es a eee cae Equivalent to expiring---_-__- 15-percent increase. 
os ea tcanceesudassauscestnncwasouun Ge sila snnneuaabadaeincee Do. 





1 As expiring rates under joint hull understanding are not known therefor, for comparison, syndicate 
expiring rates have been basis for formula renewal rate. 


Assured: John Doe Shipping Co. 





| Loss ratios at end of each year 











Binder year Average 
Ist 2d 3d 4th 5th 5 years, Comments 
year year year year year | 100-percent 
basis 
ee 0 78 69 73 73 0 | 1 year, 1947. 
May 10, 1949, 1948.......-..-- 63 75 74 74 74 59 | 2 years, 1947-48. 
Apr. 30, 1950, 1948__._..._-__ 39 79 63 60 60 61 | 3 years, 1947-49. 
May 23, 1951, 1950.....-.....- 22 65 67 65 65 62 | 4 years, 1947-50. 
May 19, 1952, 1951...........- 16 0 0 0 0 58 | 5 years, aaa 
< - = 49 | 5 years, 1 52. 
May 6, 1953, 1952........._..- 38 32 32 37 a7 |{ os | Osan ieee 
34 | 5 years, 1949-53. 
Apr. 8, 1964, 1953..........--- | 3 2 1 1|{ ty ee eee 
24 | 5 years, 1950-54. 
Apr. 15, 1955, 1954...........- a a { sl Scene eae 
4 28 | 5 years, 1951-55. 
Apr. 15, 1956, 1955_..........- mt Ot. Med { ee 
43 | 5 years, 1952-56. 
Apr. 1, 1957, 1956..........-.. GO Miche { || Seen eke. 
46 | 5 years, 1953-57. 
Apr. 1, 1958, 1957... ...-.....- 34 |--------]--------]--------]-------- { 45 | 11 years, 1947-57. 
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AMERICAN HULL INSURANCE SYNDICATE 
EXAMPLE OF PREMIUM AND LOSS SUMMARY 


John Doe Shipping Co.: Sun Brokerage Co.—Brokers. 
May 1, 1958. 
Common expiration, July 30, 1958. 
Present conditions: 
Hull: 60 percent interest rate: 1% percent. 
Increased value: 60 percent interest rate: 5% percent. 
Trading warranty: Institute. 
Terms: American Institute time (Hulls) form. 


a wk rh eecc0 00 OO eee 





Increased 

Average value; 

Vessel Built Gross tons | Valuation | value per total 

gross ton amount 

Placed 
FO Sen cc csnnssosnccoessichtbuere 1945 8, 216 | $1, 560,000 |...-.-.--..- $390, 000 
LM isctatiniciharnlelnninsisicntcunbisiewisbelnabinee 1944 See. LR, Deccteantinseane 390, 000 
a Tiincnpdneditvetesnataibiasebe 1945 8,216 | 1,560,000 |....-......- 390, 000 
RE Ne ok bos se ccesseastssasavicacdin 1945 Rl ty > Bp Anniknupenacec 390, 000 
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Gross tonnage basis (100 percent navigating) 
CO ! 


Premium | Lay-up re-| Net earned | Loss eogt 
income per| turns per | premium Per gross 
























































gross ton gross ton per gross ton 
ton 
a en 
EE Ber en ONOIIGD... in5cscsccceccncescscasaccsdene hes ee $2.99 | $1.35 Binder 
ee ee, ——_—_—SSXX—X— Joh 
sole ccs sss caebbickiecmabin cian hve dpneeiecag caiadncstuieppiaiaeleciiencsnican al BM issinichaincd cncimniss 2. 82 03 
hse sit lac ions iciindabiniote heap sicniaenanaaad eh baad aaa S eae itil . ee NeReuvdawnea 2. 67 8 
BN se an sandarens vaedoocdipnecg daeieedetaaiginiae iid UME ee eaccducac 2. 51 ip | , 
Dn nt asa cdiiaehe ema sedecede Ret eoe ane OEE Cs cdannna 251 ont = 
Ti ainitvncasivennecnedcmiunceeceonnnunpestinnmetindwenbatan SUEE Lins sanidnanene 2.51 % Sus 
Years 1953-1957 average. .......------------------ eee ee ee 2. 61 L9 
—_ isisbe-uccie==ccmeh cree centeiaiices cake ee 
All years 1947-1067 average. ....................-.--...- We adcacdscant 2. 81 | 1.2 
ee 
, : T 
Disbursements, and so forth, not included in above net premium written by syndicate, $74,778.40; losses, 
none. Binder 
John Doe Shipping Co. Ma 
TT eeeerer?hSK Te err ra Sus 
100 percent losses 
ae z 
Paid Estimated 
— 1 Rep 
Binder year 1949: NOTE 
Richard Doe---.--- 11/8/9, struck object--.- —_ DOMED fe cea 1 $7, 750 
plates. 
12/8/9, grounded.__....| Bottom damage-----.-]...-...-...-.--- 1 13, 500 
4/23/0, struck object._..| Dolphin, Bremen-_-_--|--.-.-.....___- 1 5, 500 
Susan Doe_-_.------ 3/19/0, collision sus- Barges, New York..--|..--.-.-.-- Sad 14,000 
tained. GARY 
5/1/0, struck object_...| Wharf, Baltimore,  §{_.--..---------- 1 3,000 Couns 
|  sideplates. Wash 
I i i ee as pa OE ec oe chet te Ec cial 33, 750 De: 
— . i 
Binder year 1950: wad . 
John Doe_..------- 7/27/0, collision sus- Allipen, Baltimore_.-.|-..--.--------- 1 750 e po 
tained. The 
Susan Doe...--.--- 12/3/0, collision sus- Dredge No. 81, New $2,083 CC 750 PA mortg 
tained and done. York, “with 
Ne cies nS eacckd vere eles. Seaank Beerdom sialabedan wide cbr ace eens 1,500 | write 
Binder year 1953: . mh > of eac 
Mary Doe-...------- 10/31/3, miscellaneous..|--...-.-.---.-- Pane ee 1, 118 — pass ¢ 
——$— ——— and Tr 
Binder year 1954: out of 
John Doe......-- 10/26/4, grounded__....| Bottom plates_--_-_---- 26, 232 wininiaege sg 
Richard Doe_.-.---- 10/1/4, collision sus- Tug and barge, New 2, 483 accencossa ub 
tained. York ship channel. were | 
Susan Doe_-_.----- QIAGEN i ba Scented eacnscnccdene 307 —— Admit 
ed Ee 29, 022 -oaoecdeu under 
—S | a pre 
Binder year 1955: excess 
John Doe......--.-- cp eS nl Internal damage - ----- 4, 033 1 10, 000 
Sy SURI Nn nn oo ee 10, 054 ee accept 
4/27/6, struck object_..| Dock, Bremen, pro- 7, 889 ee a reco 
peller and tailshaft. I dk 
Mary Doe-..-.---- ROEM, SOTO OED “han Sadek c ce sncbecccke nue 345 a i 
tained. prior 
2/4/6, aan sus- Tug May, Baltimore-_-|.........-...-- 750 the la: 
tained. 
4/3/6, struck object....| Bottom plating -_-.---- 6, 590 -acsscncun 
Susan Doe--.-.---- ee ee sus- I iivincticirwins 6, 251 wwii ccnseee 
tained. 
PO ceseccas 4/25/6, struck object...| Bilge, keel, and 4, 083 a 
bottom. 
CR 2 ss as cciiniriesnastactn Nenigiesaband chant aiapatneiaeanteanaaea ewan nimadteennnitinenwis 39, 245 10, 750 
See footnote on p. 1963. 
June 1, | 
; Junel, 1 
| June 1, | 
June 1, 
June 1, 1 








THE INSURANCE INDUSTRY 1963 


John Doe Shipping Co— Continued 


eee ee eee 








: cost 100 percent losses 
gross 
on Paid Estimated 
— —ESEE Eee 
i 1956: 
_ $1.3 Bint oe as 4/20/7, collision done__.| Victoria_............-- oS te 
03 12/29/6, collision sus- BOON 2 aii coin a i hetdboadlied $750 PA 
‘3 tained and done. in LB 1,250 CC 
at a 10/19/6, fire..-...-..-- EAN, FANN sina cceeitnieseetetnbioied 1,000 PJ 
2a oe [3/6 k object._.| Surged against dock a 
0 0—fté‘i«We |... -’ 11/8/6, struck object...| Surged against dock, |-..-.-.-.......- 22, 000 
‘& Susan Doe New York, side 
L19 and internal. 
sea Gp seca c dace a ES ee eee 5,000 PA 
La 1,000 GA 
—. I a llc aaa 140 85, 000 
— 1957 a 
i ‘ 
Se a 1/12/8, collision sus- ‘Tes.ond. beat... :.:., ledaneciesnanduce 1300 PA 
tained and done, Hudson River. eo madiiindadaieia 117,700 CC 
Susan Doe.-..------ OPES, BiG: wasdncessce Firefighting equip- ERED SS hes 13,000 G 
ae ment. 
Total......--<--- ee oe 21, 000 
ES 
lated J 
1 Represents guess estimate. 
Nore.—Special charges etc., not included in above syndicate proportion: $4,296.98. 
750 
0 AMERICAN PRESIDENT LINES, 
500 San Francisco, Calif., May 8, 1959. 
000 Gary Nevitte, Esq., 
000 Counsel for Senate Judiciary Committee, 
Washington, D.C. 
750 Dear Mr. NEVILLE: You have asked American President Lines to comment in 
== writing on the operation of section 29 of the Merchant Marine Act, 1920, from 
750 the point of view of a shipowner. 


The Maritime Commission June 3, 1948, wrote us that (1) the Commission’s 
750 PA mortgages and charters provide for the placing of insurance required thereby 
“with underwriters satisfactory to the Commission,” (2) unless such under- 
writers are U.S. underwriters to the extent of “75 percent of the total amount 
of each form of insurance covering a single vessel,’ the Commission desires to 
pass on the reasons for not meeting that standard, and (3) a “request” to cancel 
and replace insurance may issue if the Commission should find insurance placed 
out of accord with their views on the 75 percent standard. 

Subsequent to June 3, 1948, upon inquiry of the Maritime Administration, we 
were advised that at a hearing before the Maritime Commission (or Maritime 
a oneneees Administrator) at a date not mentioned, testimony was given that American 
an underwriters had overhead expense higher than British competitors and that 
—_——— a premium differential of 744 to 10 percent was needed to neutralize the 

excess overhead expense. We were given to understand that this testimony was 
7 accepted as an indication that a basis existed for determining that there was 
ness a recognized cost differential. 

I do not have instantly available the differential existing for policy years 
prior to that beginning June 1, 1957, but our allocation to the several markets for 
150 the last 5 years has been: 


























sab Placed in— 
Year beginning— American market 
London ¥ 
0, 750 market | 
Non- j Syndicate 
Syndicate | 
| Percent Percent Percent 

} a a ee 40 10 50 
Pe recente Lire liege we akg DS nag tibet canna 40 10 50 
} June Tl a 40 10 50 
(SRE Ee Re BRO. 90 I, Biniciipancsiecaand 
ek eee eee eels 50 10 40 
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The rates proposed by the syndicate in the year beginning June 1, 1957, wer | 
about 16 percent above those available in the London market. In the yeg/ 
beginning June 1, 1958, the excess was about 5 percent. 

It is our observation that during the postwar years the gap between syndicatp 
and London rates has been narrowing, and that the Maritime Administratigy 
has permitted somewhat larger amounts to be placed in the London market thap 
would have been possible under strict application of the rule of June 3, 1948 
and the proposed differential allowance up to 714 to 10 percent. 

We might set down for the information of your committee our views on the 
operation of the section 29 above referred to: 

We have no information that the syndicate has realized more than a fair an | 
reasonable profit on its marine underwritings. i 

We find no fault with section 29 itself. 

We have received fair, candid, and intelligent treatment from the Maritime 
Administration in the matter of hull insurance written under the cover of 
section 29. 

We believe that the syndicate is a valuable and important contributor to the 
welfare of the American steamship owner, and expect to support it to the extent 
of a fair profit on top of claims arising from sound underwriting and judiciously 
controlled overhead expenses. 

We took occasion a year ago to ask written confirmation from the Maritime 
Administration that the differential we are paying during the current policy 
year on syndicate policies is reflected in the operating-differential rate establishe 
for hull insurance costs. We received such confirmation. 

We should like to be as helpful as we can to your inquiry, and will provide aly 
requested additional information at our command. 

Yours respectfully, 
ARTHUR B. POotg, 
Vice President and Treasurer, 


REPORT OF THE MEMBERSHIP COMMITTEF, JUNE 16, 1948 
AMERICA MARINE HULL INSURANCE SYNDICATE 


The fact has been brought out at previous meetings of the board of managen 
that the membership committee has had before it for a period of some months 
requests from various companies either to be permitted to enter the syndicate 
and participate in its writings or to increase their percentage interest. 

Bearing in mind that the syndicate now has before it the question of increased 
capacity, not only on American hulls but also on foreign hulls, it seems expedient ' 
that your membership committee should make recommendations which will 
encompass the whole problem ; your committee feeling that the two problems ar 
inseparable. After various deliberations, your committee suggests the following 
program : 

1. That the syndicate be placed on a share basis instead of a percentage basis; 
one share to represent $40,000 on American hulls and pro rata on foreign hulls 

2. That the minimum subscription to the syndicate be $4 million. 

3. Subscriptions beyond those presently held shall be for not less than one-half 
share. 

4. That new subscriptions and changes in current subscriptions shall only be 
entertained effective as of the syndicate’s new fiscal year and annually there 
after. Applications for new subscriptions and changes must be in the hands of 
the managers on or before September 15 of any year. The membership commit 
tee will forward a report to subscribers listing such applications which will 
receive preliminary consideration at the October meeting and final action at the 
November meeting of the board of managers. 

5. That subscribers, who, for one reason or another, have reduced their shares 
or retired from the syndicate, will only be eligible to apply for subscriptions 
after a period of 5 years from the date their subscription was reduced or term: 
nated except on invitation by vote of 75 percent of the board of managers. 

(To illustrate the practical effect of carrying out the foregoing, if the syndi- 
cate shares were increased from 100 to 125, the syndicate capacity would at that 
point be $5 million on American hulls and pro rata on foreign hulls. 

In view of the difficulties in the past over the question of financial qualifier | 


tions of subscribers, your committee further recommends that some study f 


' 





detern 
prepa 
able li 
subser 
one-qu 

(3) 
ber 1, : 

If t 
commi 
readin 
one-ha 
“All si 
of one- 


Res} 


-_ 


2Mr. 








Were | 
year | 


licate 
‘ation 
_ than 
1948, 


n the 


Tr and | 


ritime 
er of 


tO the 
»xtent 
iously 


ritime 
policy 
lished 


le any 


rer. 


nagers 
nonths 
dicate 


reased 
yedient | 
h will 
ms are 
lowing 


basis; 
1 hulls. 


ne-half 


only be 
- there 
ands of 
ominit- 
ch will 
1 at the 


- shares 
riptions 
r termi 


. syndi- 
at that 


nalifica: | 
tudy be ) 





THE INSURANCE INDUSTRY 1965 


given, in the light of the present-day conditions, to the present resolution per- 
taining to the financial qualifications of subscribers. 

In the event of your favorable consideration of this report, it is understood 
that the management committee would confer with attorneys in connection with 
necessary changes that would have to be made in the syndicate agreement and 
regulations. 

Respectfully submitted. 

- M. M. Hiaerns, 
HAROLD JACKSON, 
¥. B. ZELLER, 
¥. B. McoBripe, 
Chairman. 


REPORT OF THE MEMBERSHIP COMMITTEE, SEPTEMBER 15, 1948 
AMERICA MARINE HULL INSURANCE SYNDICATE 


‘Pursuant to your committee’s report of June 16, 1948, which was adopted 
by the board of managers at the meeting of June 17, 1948, the subscribers were 
furnished with a copy of the report with a view to ascertaining the number of 
shares desired and the probable new maximum underwriting capacity. 

The replies received to date and the oral expressions of viewpoint which have 
been received by individual members of your committee indicate that there is 
some divergence of opinion as to what the future maximum underwriting capac- 
city should be. These viewpoints would appear to range from a new top limit of 
$4,500,000 to something in excess of $5 million, which latter viewpoint, how- 
ever, seems to be shared by a limited number of the membership. Your com- 
mittee feels that a new $5 million limit represents a fair average of all the view- 
points so far expressed. Having regard to the mandate in your committee’s 
report reading: “In making their recommendations the committee will be guided 
by the overall welfare of the syndicate as a whole,” your committee would hesi- 
tate to recommend any higher limit than $5 million as being inconsistent with 
this mandate. 

As it appears mandatory from a practical point of view that your committee 
now proceed to deal with a definite limit, your committee recommends that a 
limit of $5 million, which will produce 125 shares of $40,000 each, be adopted. 

If this recommendation is adopted, your committee makes the following 
recommendations : 

(1) That all replies to date be disregarded, as the replies are of mixed char- 
acter, some reflecting shares and others reflecting percentages. 

(2) That subscribers and new applicants again be circularized in order to 
determine the definite share participation each company or office would be 
prepared to accept, based on 125 shares of $40,000 each, and a maximum insur- 
able limit of $5 million upon each individual subject matter of insurance. All 
subscriptions of present subscribers and new applicants will be on the basis of 
one-quarter of one share ($10,000) or multiples thereof. 

(3) That as the time element has become more important, a deadline of Octo- 
ber 1, 1948, be set for the receipt of such replies. 

If the above recommendations are adopted by the board of managers, your 
committee further recommends that paragraph 3 of the report of June 16, 1948, 
reading: “Subscriptions beyond those presently held shall be for not less than 
one-half share,” should be deleted and the following submitted therefor: 
“All subscriptions of present subscribers and new applicants will be on the basis 
of one-fourth of one share ($10,000) or multiples thereof.” 

Respectfully submitted. 

J. WHITNEY BAKER,’ 

M. M. Hieerns, 

HAROLD JACKSON, 

F. B. ZELLER, 

F. B. McBrine, Chairman. 





1Mr. J. Whitney Baker not present. 
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REPORT OF THE MEMBERSHIP COMMITTEE OF THE AMERICAN MARINE HULL Ingyp 
ANCE SYNDICATE, OcTOBER 19, 1948 


Since the last managers’ meeting, your committee has been actively engaged jp 
trying to find a solution to the problems before them and, while they are ng 
prepared to make a final report at this meeting, they are hopeful of being abjp 
to do so at a special meeting of the board of managers, which your committe | 
recommends be called for Thursday, November 4, 1948. 

The board of managers has authorized your committee to deal in multiples of 
one-quarter shares, but in the course of their deliberations they have found jt 
necessary to deal with this question on the basis of multiples of one-eighth | 
shares. Even this action has not worked out satisfactorily, in view of whiq 
your committee recommends the authority to deal with multiples of one-siy. 
teenth shares, this authority being necessary to clear up several difficult sity. 
tions with which your committee is confronted. 

Having called for subscriptions to the syndicate with a $5 million capacity 
based on 125 shares, replies have been received from all subscribers and quali. 
fied new applicants, and these total 13914 shares, an oversubscription of 144 
shares, or $570,000. Therefore, the problem of your committee is to reduce these 
shares to the required number of 125 and, while considerable progress can be 
reported, your committee has not as yet reached its goal. It should be empha. 
sized, however, that the $5 million limit authorized by the board of manager 
will take care of all capacity problems presently existing in the American mar. 
ket, in that the Lurline is the only vessel presently in commission where the 
$4 million limit has not been sufficient. 

Owing to the fact that the syndicate is oversubscribed, the committee feels that 
the position of reinsurance companies should be reexamined. In view of th. 
fact that the American Reserve Insurance Co. and the Reinsurance Corp. of New 
York came to the assistance of the syndicate when help was badly needed, it is} 
not the thought of the committee that their interests should be disturbed o | 
extended, but it is the unanimous feeling in the committee that other reinsurane 
companies should not be admitted at this time as the syndicate should first of al] 
be built up by direct-writing carriers, with reinsurance companies confined tp 
their normal sphere. In view of the fact that there has been an application from 
the North Star Reinsurance Corp. in the files of the syndicate for some time, this 
situation should be discussed for the guidance of the committee in their future 
deliberations. Notwithstanding any action taken with reference to the above by 
the board of managers, it is recommended that no further applications from rein. 
surance companies be considered unless, at some future time, a different cours, 
of action seems dictated by the necessity for more capacity. Then the matte 
will be reported to the board of managers for whatever action they may wish to 
take at that time. In any event, the committee would not recommend the North 
Star’s being taken in. 

In the present situation, it might be well for the managers to bear in mini 
that at a time when we are proposing to take care of the American market’ 
share of the American merchant marine and there is a general reluctance on th 
part of member offices to give up any Shares, a curtailment of the reinsurane 
companies’ position in the syndicate is necessary to avoid a further genera; 
average sacrifice on the part of existing members. 

Respectfully submitted. 

J. W. BAKER, 
M. M. Hraerns, 
H. JACKSON, 


F. B. ZEtirr, 
F. B. McBroinpr, 
Chairman. 


AMERICAN PRESIDENT LINES, 
San Francisco, Calif., May 16, 1958. 
Mr. W. H. LANE, 
Maritime Administration, 
Washington, D.C. 


Dear Mr. LANE: This continues our oral and written communications relating | 
to the renewal of hull, increased value, and excess liability insurance on 01) 
fleet June 1. 

We have proposed to insure the fleet, including the Presidents Buchanan and 
Tyler owned by the United States, for $95,550,000, hull and increased value. Ti 
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sum of the requirements of the Maritime Administration for these insurances 
is $86,700,000. Our proposal covers: 


10 vessels : Hull insurance-_.-..-.----.-.---.----..-_.---------- $14, 550, 000 
17 vessels : . 

Is ON ig sips ceinaes cn enriches es atic incimepen despa gece eae 68, 050, 000 

I A cs cen epe eoesone ona eereyasensen eee enet ak shoneeres tena eran aaa 12, 950, 000 

I ec aaeien eeagtann~ooehgesinp etre ap mcasiamaareeaticeaaaeoarenaetreieeioaneeee 81, 000, 000 

ate aes cain ngs ig iglesia oft oaapeeonraapnie eapeabasintercnal ieee racm eae aioe 95, 550, 000 


The hull insurance rates and premiums quoted to us are: 


—aeAawT 





London Syndicate 
teenie . cians’ cenit ¥ vaniieamas 
Cleveland] Wilson. .-------- Sane ae qiiqueenraetesmnteninedecauanon ema eao a +e 
Hoove?...---------- -----------------+------------- ~----------------------- ae + B04 
BE Ri oiaeacscnecwcenascsoesncnnece~se Sdeecdisansadivadaedreswensaamet - 9375 - 975 
Monroe/Polk.....------------------------------------------------------------ 1.2 a 13 
C38A4’s, 6.-------------------------------------------------+---------------- a eo 
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The excess cost of placing all hull insurance with the syndicate is $55,681.25. 
The excess cost as to increased value insurance is $8,093.75. 

We request your approval to place 90 percent of the hull insurance in London 
because of their lower quotations, and the remainder in the United States at 
London rates. Should the Maritime Administration decline to grant this ap- 
proval, we request your approval of placing not less than one-half in London and 
the remainder in the United States, divided between the syndicate and other 
American underwriters (presumably 10 percent for the latter). We found it 
possible in the London market to attain the rate levels we thought appropriate, 
while there was preliminary indication that the syndicate would not. Thus 
London underwriters have earned the placing of at least a substantial part of our 
insurance, in addition to which we should find ourselves in poor negotiating cir- 
cumstances next year if their fair and lower quotations do not bring them such 
substantial portion. 

We contemplate placing all increased value insurance in London because of 
the full 10 percent differential asked by many American underwriters, and the 
excess liability insurance in the same place. When placed the program will meet 
or exceed the Maritime Administration requirements as to every ship. 

In case of your requirement to place insurance in the American market at rates 
higher than those obtainable in London, we ask your statement that we shall 
not be charged with lack of the “economy and efficiency” required by article II-1 
of our ODSA and your confirmation that the excess cost assumed thereby will 
have compensatory treatment in the operating differentials insofar as they are 
calculated on ships operating under the ODSA. 

Our conversations and the data above are all predicated on a total loss value 
of $1,350,000 for VC2SAP3’s. It is now our intent to insure them, whether 
owned or chartered, at $1,200,000 each. This will require further negotiation 
with London underwriters and with the syndicate. I believe, however, that such 
negotiations and the actual placing of insurance on those ships can easily be 
fitted into your determination on this letter request for approvals. The result 
of the change will be to make the hull insurance on 10 vessels equal $13,800,000 
instead of $14,550,000 and to make the total loss values aggregate $94,800,000 
instead of $95,550,000. 

In order that we may proceed rapidly with our placing, we request that as 
soon as your determination under this application shall have been reached, it 
be conveyed to us either by telegraph or by telephone to Mr. Brinson for relay 
to San Francisco on our teletype wire. 

Thank you for the prompt and decisive manner in which you have dealt with 
the questions arising in connection with this insurance renewal. 

Yours sincerely, 
ARTHUR B. POOLE, 
Vice President and Treasurer. 
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May 21, 1958. 
Subject : Hull, increased value and excess liabilities renewal coverage. 


AMERICAN PRESIDENT LINEs, Ltd., 
Washington, D.C. 
(Attention of Mr. G. M. Jordana). 


GENTLEMEN: In order to expedite a reply to Mr. Poole’s letter of May 16, 
1958, we would appreciate your sending the following message by teletype: : 
“Reurlet May 16. Administration approves renewal placings 50 percent Hui | 
coverage London market, 50 percent syndicate and outside market, increaseg | 
value and excess liabilities 100 percent London. Premiums will be considereg 
for subsidy participation. Hull coverage bareboat VC2-S-AP3’s required for 
not less than 1,350,000, no increased value permitted. Coverage on owned V(2- 
S-AP3’s may be reduced to 1,200,000 hull and increased value. Letter follows,” 
Very truly yours, 
Wr114M H. LANE, 
Chief, Division of Insurance, 
By C. R. FULLENKAMP, 
Chief, Insurance Compliance Branch, 


Law OFFICES, WEAVER & GLASSIE, 
Washington, D.C., March 18, 1959, 
DonaLp P. McHveu, Esq., 
Counsel, Senate Judiciary Subcommittee on Antitrust and Monopoly, 
Washington, D.C. 


Dear Don: In reply to your letter of January 29, 1959, I am attaching a 
memorandum relating to the American Hull Insurance Syndicate setting forth— 

I. Applications for membership in the syndicate which have not been accepted, 
1946 to 1958, inclusive ; 

II. New subscribers admitted to the syndicate, 1946 to 1958, inclusive ; 

III. Withdrawals from the syndicate, 1946 to 1958, inclusive ; and 

IV. Other changes, or apparent changes in the subscribers to the syndicate, 
1946 to 1958, inclusive. 

I believe this memorandum has been prepared in such a way as to be fully 
responsive to your letter. 

If it is finally determined that your subcommittee will hold hearings on ocean 
marine insurance, of course I should appreciate as much advance notice of the i 
hearing date as possible. 

Sincerely, 


WEAVER AND GLASSIE, 
By Henry H. Giassig, 


AMERICAN HULL INSURANCE SYNDICATE 


I. APPLICATIONS FOR MEMBERSHIP WHICH HAVE NOT BEEN ACCEPTED, 1946 TO 1958, 
BOTH INCLUSIVE 


1. American Alliance Insurance Co.—Application for subscribership was made 
on behalf of this company on December 20, 1946. The application was not granted 
since this company is a corporate affiliate* of Great American Insurance Oo, 
which company was then and is currently a subscriber. Great American In- 
surance Co. did not propose to reduce its share. Accordingly this was in effect 
a request by a subscriber for an additional interest. No further action or request 
has been made by American Alliance Insurance Co. 

2, 3. New Amsterdam Casualty Co.; U. S. Casualty Co— Applications were 
made on behalf of these two companies on June 14, 1954. These companies 
were casualty companies which had little or no experience in marine under 
writing and the management office with which they were associated would not 
release any of its shares. In view of the fact that there were subscribers who 
had requests for an increased share on file at the time, it was felt inappropriate | 
to accept applications by companies who were not basically marine underwriters. 
Accordingly the membership committee declined the application at the time 
Since then these applications have not been pressed and are now dormant. 


21'Term used herein to refer to parent or subsidiary corporation or corporation unde | 


common control of some parent corporation. 
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4, 5. Unity Fire & General Insurance Co.; Constitution Reinsurance Corp. 
(renamed Constitution Insurance Co. of New York).—Application was made on 
behalf of these two companies on February 9, 1951. : 

These are admitted companies. There were a limited number of available 
shares for admitted companies on December 1, 1951, when the syndicate capacity 
was increased. However, Switzerland General, which was an admitted company, 
had been a subscriber prior to World War II, and this company was accepted 
rather than Unity Fire & General Insurance Co. and Constitution Reinsurance 


% Equitable Fire & Marine Insurance Co.—Application was made on behalf of 
this company on July 28, 1954. The application was not recognized because the 
applicant was a corporate affiliate (subsidiary) of Phoenix Insurance Co., which 
was and still is a subscriber of the syndicate. The application did not involve 
a reduction of the share of Phoenix Insurance Co. Accordingly, it was in effect 
a request for an increased share by a subscriber. 

7. St. Paul Mercury Insurance Co.—Application was made on behalf of this 
company on August 9, 1951. The applicant is a corporate affiliate (subsidiary) 
of St. Paul Fire & Marine Insurance Co. The application was not recognized 
because the parent company was and still is a subscriber to the syndicate. Again, 
this was in effect a request by a subscriber for an additional share. 

8, 9, 10. American Casualty Co.; Jefferson Insurance Co.; Christiana General 
Insurance Corp.—These three companies applied on the following dates, respec- 
tively, October 5, 1956, June 28, 1958, and October 24, 1955. All three are ad- 
mitted companies and were advised that there were no vacancies in the admitted 
company category. 

11. Standard Fire Insurance Co.—Application was made on behalf of this com- 
pany on April 27, 1951. The application was not recognized because the applicant 
was an affiliate of Automobile Insurance Co., which was then a subscriber, and 
has since merged into Aetna Casualty & Surety Co., now a subscriber. Accord- 
ingly, this was in effect a request by a subscriber for an additional share. 

12. Inter-Ocean Reinsurance Co. of Cedar Rapids, Iowa.— Application was made 
on behalf of this company on May 4,1951. The application was not recognized as 
the applicant was a reinsurance company, and it is a policy of the syndicate not 
to accept as a new subscriber a reinsurance company if direct writing companies 
are willing to accept available shares. 


Il. NEW SUBSCRIBERS ADMITTED TO THE SYNDICATE, 1946 TO 1958, BOTH INCLUSIVE 


1. The British-American Assurance Co.—Application was made on behalf of this 
company on November 27, 1945. It was accepted as a subscriber December 1, 
1948, and received part of the surplus shares available when the capacity of the 
syndicate was increased from $4 million to $5 million on that date, and several 
subscribers did not wish to assume their pro rata share of the expanded liability 
with one group offering to reduce its participation. 

2. Transcontinental Insurance Co.—Application was made on behalf of this 
company on December 27, 1945. It was accepted as a subscriber December 1, 
1948, and received part of the surplus shares available when the capacity of the 
syndicate was increased from $4 million to $5 million on that date. 

3. North Star Reinsurance Corp. (later merged into General Reinsurance 
Corp.).—Application was made on behalf of this company on January 5, 1945. 
Application was granted December 1, 1948. It was given part of the surplus 
shares which became available at the time the syndicate’s capacity was increased 
from $4 million to $5 million. The application of this reinsurance company was 
acted upon favorably because at the time there were available shares over and 
above the amount subscribed for by direct writing companies and, therefore, 
despite the fact that the syndicate does not normally accept reinsurance com- 
pe it was willing to accept the application of a reinsurance company in 
this case. 

4. Travellers Fire Insurance Co. (later merged into Travellers Indemnity 
Co.) —Application was made on behalf of this company on December 8, 1947. 
Application was accepted December 1, 1948. It was given part of the surplus 
shares which became available at the time the syndicate’s capacity was raised 
from $4 million to $5 million. 





*The term “admitted companies” is used herein and in syndicate affairs to include not 


only foreign corporations, but domestic companies under foreign control or beneficially 
owned by foreign interests. 
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5. Standard Insurance Co.—This company is a corporate affiliate of Aetng 
Insurance Co. At the request of Aetna Insurance Co. it was substituted, effective 
December 1, 1949, for Piedmont Fire Insurance Co., also a corporate affiliate of 
Aetna Insurance Co. (Normally the syndicate will approve any transfer of shares 
between corporate affiliates made for internal corporate reasons.) 

6. Founders Insurance Oo.—Application was made on behalf of this company 
on December 23, 1946. Application was accepted December 1, 1950, when jt 
assumed the interest relinquished by New Hampshire Insurance Co., which thep 


ee a TERRE enn 


withdrew from the syndicate. This company was incorporated in March 1946, | 


and under syndicate rules was not eligible for a period of 3 years following its 
incorporation. This was one reason for the waiting period between the date of 
application and acceptance. (See par. 3, item 1, below.) 

7, 8, 9. Empire State Insurance Co.; Southern Fire Insurance Co.; Alping 
Insurance Co.—Application was made on behalf of these companies on October 
30, 1951. The application was accepted December 1, 1951, the date on which 
the capacity of the syndicate was increased from $5 million to $7 million. At this 
time the marine managers of these companies made a reallocation of the shares 
within their own office and these companies were entered for part of the increased 
share available through such reallocation and the concurrent increase in 
capacity of the syndicate. 


10. General Insurance Co. of America.—Application was made on behalf of | 


this company on September 18, 1951. Application was accepted December 1, 
1951, when it was given part of the surplus shares available at the time of the 
increase in the capacity of the syndicate from $5 million to $7 million, several 
subscribers not wishing to assume their pro rata share in the higher liabilities, 

11. Switzerland General Insurance Co.—Application was made on behalf of 
this company on May 11, 1951. Application was accepted December 1, 1951, 
when it was given part of the surplus shares made available at the time of 
the increase in the capacity of the syndicate from $5 million to $7 million. 

12, 13, 14. American Marine & General Insurance Co.; Provided Insurance 
Co.; The Halifax Insurance Co.—Application was made on behalf of these com- 
panies on October 20, 1951. These three companies were admitted as new sub. 
scribers on December 1, 1954, as a result of a reassignment of the shares within 
a management office. 

15. Yorkshire Insurance Co.—Application was made on behalf of this com- 
pany on June 25, 1954. The application was accepted December 1, 1954, when 
it was given a share relinquished by Buffalo Insurance Co. as of that date. 

16. Employers Fire Insurance Co.—This company was a corporate affiliate of 
The Halifax Insurance Co. and became a member on February 1, 1955. It was 
given shares relinquished by The Halfax Insurance Co. when that company 
withdrew. 

17. Pennsylvania Fire Insurance Co.—Application was formalized on behalf of 
this company on February 9, 1955, pursuant to a previous understanding. The 
application was granted as of February 1, 1955. The share was made available 
by voluntary share reduction of a number of subscribers at the time of the amal- 
gamation of the Great Lakes Syndicate into the American Hull Insurance 
Syndicate, due to the fact that the St. Lawrence Seaway would soon be opened 
resulting in increased ocean tonnage on the lakes. 

18. Washington General Insurance Co.—Application was made on behalf of 
this company on November 26, 1956. Application was accepted December 1, 
1956. The shares became available through reassignment of shares within a 
management office, reducing the shares of other subscribers in that office. 


III. WITHDRAWALS FROM THE SYNDICATE, 1946 TO 1958, BOTH INCLUSIVE 


1. New Hampshire Fire Insurance Co.—This company withdrew from the syn- 
dicate as of December 1, 1950. It withdrew because its management had been 
taken over by American International Underwriters, a competitor of the syn- 
dicate. 

2. American Reserve Insurance Co. (now known as American Re-Insurance 
Co.).—This company withdrew from the syndicate as of December 1, 1951, since 
it wished to concentrate its activity in the reinsurance rather than the direct 
writing field. 
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3. Globe & Rutgers Fire Insurance Co. (now known as American Home Assur- 
ance Co.).—This company withdrew from the syndicate as of December 1, 1952. 
During the year 1952 control of the company had been taken over by C. V. Starr & 
Co., a competitor of the syndicate. 


Iv. OTHER CHANGES, OR APPARENT CHANGES IN THE SUBSCRIBERS TO THE SYNDI- 
CATE, 1946 TO 1958, BOTH INCLUSIVE 


There have been no expulsions of subscribers of the syndicate. The 
following companies, who formerly appeared as subscribers, no longer so appear 
as a result of being merged into other companies: 

June 30, 1949: Capital Fire Insurance Co. merged into Queens Insurance Co. of 

rica. 
— 30, 1949: Federal Union Insurance Co. merged into the Star Insurance 
Co. of America. 

July 1, 1950: Alliance Insurance Co. was absorbed by its parent, Insurance 
Co. of North America. 

February 1, 1950: Piedmont Fire Insurance Co. merged into Standard Insur- 

ce Co. 
aa 1, 1950: Anchor Insurance Co. was absorbed by Providence-Washington 
Insurance Co. 

July 1, 1955: Patriotic Insurance Co. merged into Sun Indemnity Co. 

January 1, 1956: American Eagle Fire Insurance Co. merged into Niagara Fire 
Insurance Co. 

December 31, 1955: Automobile Insurance Co. merged into Aetna Casualty & 
Surety Co. 

ane 30, 1956: North Star Reinsurance Corp. merged into General Reinsurance 
Corp. 

Tavendint 31, 1956: Southern Fire Insurance Co. merger into United States 
Fire Insurance Co. 

December 31, 1956: Travellers Fire Insurance Co. merged into Travellers 
Indemnity Co. 

December 31, 1958: Empire State Insurance Co. merged into Agricultural 
Insurance Co. 

December 31, 1958: World Fire & Marine Insurance Co. merged into Aetna 
Insurance Co. 

December 31, 1958: Standard Insurance Co. of New York merged into Aetna 
Insurance Co. 

In addition, the following companies, which formerly appeared as subscribers, 
no longer so appear because their interest has been transferred to a corporate 
affiliate (parent or subsidiary) of such companies which is a subscriber to the 
syndicate: Citizens Insurance Co., New York Underwriters, Northwestern Fire & 
Marine Insurance Co., Piedmont Fire Insurance Co., Jersey Insurance Co., 
Pacific Fire Insurance Co., the Halifax Insurance Co., Star Insurance Co., and 
Philadelphia Fire & Marine Insurance Co. 
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ALFRED M. Best Co., 


New York, N.Y., December 22, 1958. 
Mr. JosepH J. NosLE, 


Bigham, Englar, Jones & Houston, 
New York, N.Y. 


Dear Mr. Noste: You have asked for figures on home office expenses and 
taxes which would be properly attributable to American Marine Hull Insurance 
Syndicate operation. . ; 

This is a difficult question to answer as insurance companies do not keep a 
record of expenses applicable to different types of risks insured. Very complete 
expense data, however, are available covering major classes of business written, 
i.e. fire, automobile, ocean marine, etc. 

From statements of companies filed with us, the following expense data on 
ocean marine business is compiled from the “Insurance expense exhibit” sub- 
mitted in conjunction with these statements which are also filed with the State 
insurance department. 

The allocation of expenses among fire and marine lines of business is not 
available prior to 1951, the first year this schedule was adopted for these classes 
of business. 

The column “General expenses incurred” included all expenses except loss 
adjustment expenses, commissions, brokerage, and other direct acquisition costs. 

The column “Taxes incurred” does not include Federal income taxes. 


Stock companies 


[Thousands of dollars] 

















| 
| Number of | Net premi- | Net premi- | General Taxes in- 
Year companies | ums written | ums earned expenses curred 12 
| | incurred ! 
| 
| Percent Percent 
SS 157 $159, 342 $156, 296 5.2 2.1 
a 161 159, 814 159, 895 5.4 1.6 
es: 188 | 152, 484 | 151, 623 5.5 1.5 
tak ecekcadiacinna amines a 204 | 151, 212 150, 398 6.8 1.4 
Oe a Bia alae, sear ens 221 | 155, 915 | 154, 407 6.6 1.5 
1956. at 227 173, 190 | 166, 610 | 6.2 1.6 
1957... . 236 | 193, 190 | 188, 340 | 6.2 | 1.5 
Total and average- aon loaeeaees = eee 1, 127, 569 | 6.0 | 1.6 
| | 











1 Ratioed to net premiums written. 
? Federal income tax excluded. 


Everyone engaged in the ocean marine business knows that general overhead 
expenses incurred in the handling of hull insurance coverages, because of higher 
premium factors, are less than the general expenses incurred in the handling of 
cargo policy contracts. The item “Taxes incurred” in our opinion is the same 
for an all syndicate operation as in a single company operation. As for “General 
expenses incurred” item in connection with the American Marine Hull Insurance 
Syndicate operation, it is our opinion that a fair estimate of such expenses would 
be somewhere between 3.5 and 4.5 percent to average approximately 4.0 percent, 
which with the “Taxes incurred” mentioned above would aggregate. approxi- 
mately 5.6 percent. 

Very truly yours, 


Ropsert J. SCHRAEDER, 
Assistant Manager, Fire and Casualty Department. 
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APPENDIX 
Section 29 of THE MERCHANT MARINE Act oF 1920* 


Sec. 29. (a) Whenever used in this section— 


(1) The term “association” means any association, exchange, pool, com. 
bination, or other arrangement for concerted action ; and 

(2) The term “marine insurance companies” means any persons, com. 
panies, or associations, authorized to write marine insurance or reinsurance 


under the laws of the United States or of a State, Territory, District, or 


possession thereof. 

(b) Nothing contained in the “antitrust laws” as designated in section 1 of 
the Clayton Act * * * shall be construed as declaring illegal an association 
entered into by marine insurance companies for the following purposes: Ty 
transact a marine insurance and reinsurance business in the United States ang 
in foreign countries and to reinsure or otherwise apportion among its member. 
ship the risks undertaken by such association or any of the component members, 


Growth of insurance written by American Hull Insurance Syndicate on foreign. 


owned hulls, 1951-57 





Number of Net 





Year vessels premiums 
insured written 
lat canned tednipanb that nnnEcipSstaamnTercstieeNCENshhs Sheseene 1, 044 $2, 779, 
Dinh ciunighstubskanssahebdaseewieakeniaaeraasocyaenueesaunsedtonnanianna 1, 166 3, 733, 
ik tpthin sn sieinakhnb aan sieshonnwait>e-skagraaninbitecdaiwchpanm tienda: 1, 318 4, 031, 
Div stiscc ese ne sesecctce cen nnncnsncnbeerdedsscccenasecssenseensapesenenne-- 1, 463 4, 367, 
i iinicacinkicchpabibebl ab uusortiabinatn tan oes meanneaheuasak gar Kenn ehniwe 1, 213 4, 277, 
Ta oe cae Ls eet ASSAM EE REM Dae inane kaneis 1, 648 4, 641, 
idkctnnihgagtieusstowadphctsh ttat ighbsanascsciataheschansuEnaemaaeee 1, 976 5, 766, 





Nore.— Figures on a calendar year basis Dec. 1-Nov. 30. 


Comparison of premiums of British and American ocean marine insurance 
markets, 1952-57 





Year British American 
premiums ! premiums 








ae lesa tl teksto sak tae ts pete > te teeing ean ony RI cian ee hae $521, 798,074 | $164, 768, 81 
DR eaicatinnebipteabinedays Fi alee he Tata aed a tA ash ote eexen ond 493, 397, 307 156, 825, 478 
DSi thkincaaicninbh aban hene nine paennmingashahhndtipewie imate r ake 483, 296, 595 156, 559, 581 
aces eign ce Wank rice een ie ental Wa tiie soma aagaheteceen aa tonmi ata eGe 494, 320, 699 160, 925, 82 
BEG h th tbbdacadadddabeuslmieleseddandasabenduk boomin tive adsleeomohs 2 513, 705, 791 180, 321, 036 
a arch bhi da nereih oe Se hicieensadonsabewsatasuocnqigmisecse bh finund @) 205, 277, 


1 British figures from Fairplay, a British statistical publication—converted to dollars at $2.80, 
2 Part of Liloyd’s figures projected. 
3 Unavailable. 





1 Act of June 5, 1920, C. 250, sec. 29, 41 Stat. 1000, 46 U.S.C.A. 885. 


#2582282 
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American Hull Insurance Syndicate operations (American owned oceangoing 


hulls) 
ee 
Written by syndicate 
Year Total gross | Total liability 
tons insured Syndicate net |Average net 
premium rate 
received 
— 
Percent 

(991. ..--------------------------------------- 730, 780 $48, 278,200 | $1,604,016. 43 3. 32 
on iinickinwerngonethdasearnannas 1, 833, 578 76, 042,593 | 2, 454, 566. 33 3. 23 
WE. ....-.-.<-------------------=------------ 2, 211, 335 85, 154, 077 2, 511, 971. 27 2.95 
1924. -- le i cp guenenctaeudn aa 1, 927, 272 64, 097, 821 1, 843, 163. 07 2. 88 
Ri dedndn = -n<enn=-avseecqc=---<---=2 2, 130, 601 72, 558, 956 1, 761, 903. 61 2. 43 
eo bagannen-ennnenneseeneos252-2=- 2, 306, 373 75, 545, 226 2, 020, 450. 19 2. 67 
1927. eee © se adacctuaaanencasaaede 2, 753, 031 85, 667, 004 2, 503, 162.15 2. 92 
lt Bap osc anansosecne--2s-nsane- 3, 864, 376 131, 897, 184 4, 121, 036. 95 3.12 
— 4, 827, 786 170, 016, 495 5, 076, 731.13 2.99 
4, 713, 921 172, 527, 819 5, 011, 299. 40 2.90 
, 773, 132 178, 305, 252 4, 931, 010. 99 2.77 
4, 275, 478 186, 927, 945 4, 897, 712. 52 2. 62 
, 681, 131 192, 498, 228 5, 166, 683. 19 2. 68 
, 150, 888 176, 356, 146 4, 363, 743. 12 2.47 
044, 240 166, 421, 988 4, 088, 383. 86 2. 46 
672, 323 167, 623, 167 3, 581, 072. 69 2.14 
, 637, 109 150, 107, 185 3, 043, 791. 04 2. 03 
301, 192 164, 106, 856 3, 475, 122. 10 2.12 
779, 418 193, 489, 648 4, 391, 675. 19 2.27 
796 754, 035, 151 17, 929, 990. 33 38 


Z 


979, 358, 516 | 26, 952, 777.74 
888, 768,055 | 20, 688, 274. 86 
766, 651, 326 | 16, 388, 495. 92 
747 754, 359,978 | 15, 128, 628. 96 
902, 382,042 | 18, 067, 803. 47 
104 835, 199,049 | 15, 554, 421. 48 
418 815, 577,484 | 15, 723, 748. 01 

795, 929,454 | 14, 928, 380. 77 

901, 749,706 | 15, 945, 496. 86 
1, 154, 349, 558 | 17, 157, 857. 88 
1, 238, 631,995 | 19, 153, 123. 70 


3s 


SSS5S8RR 28252 
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ese 
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Loss, expense, and profit ratios of American marine insurance companies, 
1958-57—Pt. 1 


[Taken from records filed with New York State Insurance Department] 








Net premi- Underwriting ratios 
ums written Net gain or 
(country- loss 
wide) 
Percent 
PEGG hL 2 shhnactisaccctecedésutodasedan $156, 825, 478 8.7 
Ee eatmapeuniae gin dkdnnlibebtiik 156, 559, 581 16.4 
ee ae... sc emmiamemmeanacnl 160, 925, 829 10.8 
adn csb ide siwcctacsidadeossstetiacass 180, 321, 036 —1.9 
Pa ehidise Aba sidtictnttin censinbncceo 205, 277, 928 —3.6 








Note.—The difference between pt. 1 and pt. 2 is that Best & Co.’s figures include companies which do 
not file statistics with the State of New York. 


47932—-60—pt. 46 
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Loss, expense, and profit ratios of American marine insurance companies, 1953-5; 


As 
pt. 2 ‘ phys 
[Statistics furnished by Best & Co., insurance statistical firm] placi 

ny than 
Losses and | pers 
Net Net adjusted Total under- Ratio to its | 
premiums premiums expenses writing premiums | sche 
written earned incurred to expenses earned susté 

premiums incurred 

earned proce 
| | | | | ] —_ defe 

Percent Percent Percent at se 

PRR conewatsLBakecsbhba bis ence $161, 841, 238 | $161, 044, 730 64.5 27.9 78 one 
Rn a shitake dee sVaktelne thawat dae 161, 333, 083 160, 487, 555 55. 2 28. 9 15. due 
ck guia iiegelne ote bt tecinnks aw ae 167, 998, 374 166, 559, 481 61.0 29. 1 48 tribt 

Ss 184, 929, 870 178, 023, 541 73.3 28. 5 Li r 

sic A eS 206, 503,972 | 201, 649, 529 75.0 28.2 ~i) app! 
ia tiecaecheapyneaeoeninea veep ioemanhamen page cantina eet aeiteainiaaencsc aaa stra 
seri 

‘for | 


FACTORS IN UNDERWRITING HULL INSURANCE 


In underwriting insurance on hulls, the insurer must evaluate the fundamenta] 


factors in separately appraising each risk. i 

The fitness of a vessel for her intended employment is important. However fact 
a vessel built to the highest specifications, including latest navigational aids affe 
but manned by inferior personnel is almost certain to prove poorer as a risk oli: 
than a similar size vessel not built with latest equipment, operating in the same a 
trade, but manned by well-qualified officer and crew personnel backed by able aga 
efficient shoreside personnel. a 

Treating with the physical factors, to name a few, underwriters must cop The 
sider the quality and type of construction, for example, whether the hull if aj} for 
welded has riveted seams and other built-in crack arrestors; type of propulsion com 
(diesel or steam turbine, and in the future, nuclear) ; age of vessel; conditions ( 
of maintenance; past history of trouble with gears, engines, etc. Propulsion wri 
equipment built in certain foreign yards has proved less reliable in service than con 
similar equipment of U.S. manufacture. As vessels increase in size, the unit cost (bi 
of drydocking, tank cleaning, drawing tail shafts, renewing plates and other m stol 
pairs rises and must be properly evaluated. Greater speed of vessels increases gre 
the likelihood and severity of collisions. Combination ore-oil vessels are mor rat 
costly to repair and to tank clean than regular oil carriers. The ever-increas ! sta: 
ing size of tankers creates problems not heretofore encountered, such as find exp 
ing drydocks of sufficient size without extreme and costly deviations from regi isr 


lar areas of operation which become more and more restricted as the size ani ( 
depth of draft of these vessels increases. Tankers which have been in oper 


fer 
tion for 10 years suffer from deterioration in bulkheads and tank tops, the de me 
gree of deterioration depending on the type of cargoes carried—whether “clean’ del 
or “dirty,” that is, ships carrying “clean” cargo, such as gasoline, do not provide of 
a protective coating for the sides of the tankers and the top and therefore ten( | We 
to cause the tanks to rust and corrode quicker than tanks carrying heavy eruie| { 
oil, which does provide a protective coating on the sides and top of the tanks vio 
The foregoing are only a few of the physical factors to be considered. shi 
Factors of trade must be considered in the light of physical quality of equip an 
ment and experience of crew plus integrity of management. North Atlantic aff 
operation is much more hazardous in respect to collision and heavy weather 
than operation within the so-called Atlantic, Gulf, and West Indies trading wi 
limits. Vessels making short runs are exposed to far greater collision hazari the 
because of their repeated entrance and clearing of harbors than vessels in long | as 
runs, for example, the Persian Gulf to the North Atlantic. These are typical 
of the many and varied trade conditions. pr: 
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As to human factors, these probably are more important in some respects than 
physical factors, and more difficult to evaluate. Unreliable officers on the bridge, 
placing reliance on radar, expose a vessel to far greater hazards in collision 
than that of a vessel not so equipped but carefully operated by qualified 
personnel according to the rules of the road. A management which encourages 
its masters to drive vessels through heavy weather in order to meet 
schedules produces for underwriters heavy weather losses several times those 
sustained under another management requiring its masters to follow prudent 
procedures. One management makes needed repairs promptly while another will 
defer such repairs “for another voyage” with the result that a propeller is lost 
at sea requiring costly salvage service and repairs. In the treatment of losses 
one owner will properly absorb the cost of replacing a set of gears which fail 
due to progressive wear and tear while another will claim this loss as at- 
tributable to crew negligence. Quality of management, which is so difficult to 
appraise, varies between wide extremes. The importance of this factor is demon- 
strated by the fact that during the past year the hull syndicate encountered 
serious losses in the area of “heavy casualties” by reason of 21 major claims 


for collisions, strandings, fires, capsizing, and so forth. 


FACTORS IN UNDERWRITING CARGO INSURANCE 


(a) Extent of cover desired by the insured.—The cargo underwriter must predi- 
eate the cargo rate on a multitude of facts and intelligent inferences from 
facts. Naturally the extent of cover desired by the shipper is a substantial fact 
affecting the price of his insurance. The importer or exporter may choose 
policy types ranging from the most limited cover, total loss cover which insures 
against total loss of the vessel only, up to the most comprehensive coverage 
against all risks of physical loss or damage from any external cause. There 
are a wide variety of standard coverages in the area between the two extremes. 
The underwriter will often write a special coverage for an individual assured as, 
for instance, a special cover may be written on perishables carried in refrigerated 
compartments. 

(b) One rate for a number of commodities.—Often the intricacy of hull under- 
writing is increased by the necessity of writing a single rate on a combination of 
commodities. One exporter of automotive equipment may ship spark plugs 
(highly subject to pilferage), piston rings (for which there is a very limited 
stolen goods market), automotive mirrors (subject to breakage) and oils and 
grease (subject to leakage). The exporter finds it inconvenient to pay a separate 
rate on each commodity. In this case, the underwriter not only must under- 
stand the different risks on each product, but must also have a knowledge of the 
exporter’s business. If more piston rings than spark plugs are shipped, this fact 
is reflected in the rate. 

(c) Destination point.—The dissimilarity of destination points produces dif- 
ferences in the risks of delay, pilferage, political disturbances, ete. A ship- 
ment to the interior of Colombia is susceptible to uncertain and extraordinary 
delays, as a shipment to Persian Gulf ports is exposed to an enhanced risk 
of loss through theft or pilferage. Conversely, transportation conditions in 
Western Europe are well established. 

(d) Shipping routes.—No two shipping routes present identical risks. Ob- 
viously, a shipment to Japan via Pacific coast ports entails fewer hazards than 
shipments from an Atlantic coast port. If the point of origin of the shipment is 
an interior city, the conditions and nature of transportation to a seaport further 
affect the risk. 

(e) Time of shipping.—The time of shipping is important. Greater damage 
will be sustained by goods shipped across the North Atlantic in winter than in 
the summer. In the Caribbean the hurricane season is extremely hazardous, 
as is the typhoon season in the China Sea. 

(f) Packing.—Standardization of export packing has been found to be im- 
practical. Consequently, the type of packing varies considerably with shippers, 
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i 


with resulting variance in rates. In many cases it is necessary either to make, 


physical inspection of the packing before rates are named, or require the shipper 
to answer a packing questionnaire, or both. Higher valued items in gma} 
packages are subject to an additional risk of theft. Breakage of comple; 


| 


mechanisms—as for instance, refrigerators—is usually greater in cheaper | 


products. 

(9g) Shipping practices.—Hxperience of the shipper is a factor. Newcomers tp 
foreign trade may not have experienced traffic personnel. Even experiencej 
shippers vary greatly in their shipping practices. Some run exhaustive labors. 
tory tests on packaging, lining, waterproof covering, rust inhibitors, etc., while 
others are careless in these particulars. Many shippers alter designs for for. 
eign markets, some by making a cheaper export model, some by strengthening the 
product to withstand the rigors of sea voyage. It is important to know whether 
the assured will carefully check to avoid short packing, label merchandise to 
facilitate recovery of stolen goods, and schedule deliveries to prevent unn 
delays on the dock. The difference of risks produced by shipping practices may 
be illustrated by example of three importers of plate glass from Belgium to New 
York. Two who maintain their own warehouses suffer comparable breakage, 
the third who sells his glass in lots directly from the dock has twice the 
breakage loss. But even between the two with warehouses there is a substan. 
tial difference in net loss in that one is able to salvage a large portion of the 
broken glass in mirror manufacturing. 

(h) The consignee.—The character and business methods of the consignee 
may greatly affect the extent of damage payments. A consignee can substap- 
tially reduce claims by maintaining the wherewithal to make his own repairs and 
by promptly taking delivery. On the other hand, irresponsible behavior of the 
consignee can materially increase losses. Subrogation recoveries are a very 
large item in reducing net losses, but cooperation and prompt action by the con- 
signees is essential in order to retain recovery rights. 

(4) Salwage—Salvage possibilities vary with the goods themselves, and with 
locality and economic conditions as well. For example, damaged canned soup 
is marketable and has twice the relative value of equally damaged canned figs, 
There is an excellent market for damaged coffee in New York but in Pittsburg 
there is practically no market and there the damaged coffee would either have 
to be sold locally at great sacrifice or expenses incurred to bring it to market in 
New York. 

(j) Underwriting experience-—Of course underwriting experience is a valu- 
able guide in determining whether the rate is adequate, inadequate, or ex- 
cessive, but it is not the sole determinant. An adverse loss ratio indicates the 
need for careful reconsideration of risk factors; it does not necessarily indi- 
cate that the rate should be revised. Rates are made for the future. An un- 
derwriter considers which of the losses can reasonably be expected to occur in 
the future. Likewise, he will often entirely disregard or largely discount much 
that has happened in the past. For example, a single large loss resulting from 
the stranding of a large liner could be largely disregarded as unlikely to recur 
in the near future. 

Moreover, a good underwriter will not be misled by the single fact of a good 
loss record. Management of a company with an excellent loss record may be 
transferred to new hands and result in different policies adversely affecting 
preventable losses (a shift in product from expensive to cheap crockery, for ex- 
ample). On the other hand, a shipper with a bad loss record may agree to 
use entirely different methods of packing which would materially improve the 
record. 

With respect to new customers, the underwriter will bear in mind the com- 
pany’s experience with exporters of the type in question to the extent such 
experience is relative. With an older customer the company will have its own 
loss experience records. Although reliable experience does not develop rapidly 
with any shipper, a concern with a very large number of shipments per year 
will more quickly provide reliable loss records than an account having only @ 
few shipments during the same period. 
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THE INSURANCE INDUSTRY 1981 


Major sea disaster experience or other unusual or nonrecurring losses are 
Jargely discounted as to the individual shipper (although they vary from shipper 
to shipper) for the simple reason the length of time necessary before they would 
have any meaning would be too long. 

There is a considerable time lapse in the computation of cargo loss records. 
Losses are not entered on the record for months after the shipment is declared 
for premium purposes. Cargo policies do not have a time limitation on filing 
claims because of the practical difficulties in applying such a limitation. There 
are many delays in normal transportation and concealed damage may not be 
reported for survey for many months after the cargo leaves the shipping plat- 
form. There are varying times required for adjustment, particularly where 
repars or reconditioning are required. Most settling agents abroad do not 
complete payment or forward the documents for payment until the consignee has 
filed claim against the responsible carrier and a reply to such claim has been 

ved. 
ealowing settlement of claims whether paid here or abroad, there will be a 
considerable additional delay, perhaps as much as 12 months, before the under- 
writer knows the result of subrogation claims against carriers and other third 
parties responsible for some of the loss or damage. 

It would be needless to say that all accounts are kept under continuous review. 
Information is constantly gathered and reviewed. Of course the shippers’ agents 
and brokers also continually require reviews of the factors involved in the 
shippers’ rate. 

Company A 


Policy insures principally wool, wool tops, and noils. Policy was endorsed 
June 5, 1950 to insure rayon, rayon waste, and rayon cut staple. 

Insuring conditions, all risks: No change in insuring conditions since 1947, 
except that the limit of liability was increased on May 1, 1951, to $350,000 per 
any one vessel, and on September 26, 1951, April 14, 1952, January 31, 1953, and 
May 20, 1953, certain additional locations were added to the warehouse coverage. 

















Rates on | Percent 
To United States via Atlantic ports north of Hatteras June 1, 1947 | Rates, 1958 | change since 
From— | 

ee Tritt ete eee $0. 34 $0. 19 —44 
By Ist-class lines transshipped United Kingdom--_______- | . 39 24 —38 
Buenos Aires and Montevideo---_---_.........-----.-.---- . 225 . 125 —44 
Ports in India and Ceylon via Panama or Suez_____.____- . 60 . 225 —57 
Ports in Australia, New Zealand, and Tasmania via Pan- 

ama or Suez__---- prasepanwinsakdcacksin enawopdewan - 325 .19 —41 
Veen overianda by rail...........-..2 25sec ccc cece - 275 .16 —4l1 
Co LE ee ee eee . 30 .16 —47 








The following are the schedule rates for rayon, rayon waste, and rayon cut 
staple. No previous rates in schedule. 








Rates in Percent 
To United States via Atlantic, north of Hatteras, from— 1947 1958 rates | change since 
a = eee ss 
France, Belgium, Holland via European ports between | None_______- $0.15 | Nil. 
Bordeaux-A msterdam. 
Denmark, Norway, Sweden via ports north of Bergen and | None....---- -20 | Nil. 


not north of Malmo. 








Duty: % merchandise rate. 
Overall rate reduction on policy: 47 percent. 


1982 


THE INSURANCE INDUSTRY 


Company B 


Policy insures principally typewriters, adding machines, parts, attachments, i 
appurtenances, supplies, furniture, and all other goods similar to and incidentg} 
to the trade. 

Insuring conditions: All risks. 





ee, 


Percent 
change singg 
1947 


-_-——_.., 


$0. 11 -a | 


| if 
"16 
16 —% 


From United States and Canada via Canada and United 


States Atlantic ports north of Hatteras to— 1947 rates 1958 rates 


I OO 2 Sie shih ons coh in amatigin teen iene ee 
Continental Europe between Bordeau and Holland (both 
included) - oe odes mene recuetamtns toremamdartus ipmadeaeiee . 275 
Geriiany UA miericken Tenens ono eh ae cast 43 
a ale, claws desea eee Bi nan ptaedgedn tes Ceecinggies eiioa daha 
I ea alaceueseeanas 
Czechoslovakia and Austria. __.....-.----_-------- perso RuS undead 
Denmark, Norway, and Sweden, not beyond Malmo-_---_-___- - 40 
Sweden, north of Malmo but not north of Stockholm--_-_----_-- . 425 
ne On ee on ameemecncae 
Helsinki, Finland, sailing between: 
OS WEG Big akc ap. Sed spe Hensccne we dé om - 725 
Ti Sa nan tien dinemaenon adie is 425 
Iceland ___ =. ; ais 
Portugal and Spanish Atlantic ports_-.......-..--.-.------.-- - 425 
Azores, Canary Islands and Madeira_-.-.....-..-.--.--------- 
li ds ch mieinnabninpeeelidaipaanamaanksinen 
Spanish Mediterranean ports- -------- ioe aecissihice yn 425 
French Mediterranean ports i pirate dic cleeied ene a3 
Ktalian ports not east of Sicily..........<..........--.<------.- 45 
I cintceoing scattered erie ieee aad eile oie naa aeons . 50 
SE. ons a cate eree ek 
SE RORE SURG HORE OE VamiOOOO so oi oes ors See od a cobain cSt sco eke 
a a al i on San Ta oe a een Daal ceeaee steno 


Cairo. Dinisnctedc hin decete 
yprie, curect OF WeesInDOG. 5... 6. 5. non scccccnacc-ncee 1.375 
Other north African ports except Libya.......................|........-.-... 
ns NE SE SH. 2. ns wacencncantaadndacandcanusade 
I go Se eek koandteeesaweaddeusud 
Sa i asta te i id nin ape achaanliadiioana 
South African ports (Capetown-Durban range) -_-..........-.--|...-...-....-- 
I Sk nial casa geeareniana ieee 
SE SG II NOB sa dn os bios dkdcedkcetanadécadantoey sedeebensnn 





Red Sea ports (except Egypt) and Saudi Arabia.............-].............- 
PEE Tae 
II 26a a oo ees ad bce eclatideucn Lakaewsnctatcade 
I a a tel ee ta 

i ai nahin ad imine ee hadenteaamalmaea tain bette in 
Ports in India and Ceylon: 

Via Panama or Suez (transshipped Portugal, 714 cents 

ESSERE Bieta eee are PRR Siete See . 725 

Via U.S. Pacific coast ports and transpacific..............|...........-.. 
Hawaiian Islands: 

I a aed lnc eeninags a ebdasiiiiasuen - 475 

AG Se ee ORONG TCE no kc cane dhicewasanmenan .35 
Australia and New Zealand: 

Se I I dias hobs don adwndcidtenteccuwaaededac . 675 

Wee TBs DOGS CONTE DOK GB eo. ooinssn cnkcccecccescnnsncene . 55 
Tahiti: 

UE Sk ek Sts oe een ananeaebodeaceudee 

Te Are OD MON ION Ue Sonic. adc coendoenasadadaddloasatocssseek: 
dh hE 5 ok als tsi ibaa elicit S Eenmiaeaiictinaien mina 
Nee eo de ee ae alee ree gin ee 
et te. Ss he adanucuneamaat Oahaeareemaee 
Jee incr ona dckueneoimsasbhu nachos ene beeois 
a oa wrens an dh dGilniinguadiatncuakunhebeniamd iid 
I SN ies scen cd hclems aan eA ea ONG eb inccekancll bated nedivaat com Be 





ieee ed iaeb aman arabe ean 
TOI ON 2 eo To. nnn dodnaaue anges Ue ueeke 
Newfoundland and St. Pierre Miquelon.............-...-.--_-|..-..----22- 
Halifax 


.275 | ‘il 





From | 


__ 


North s 
South s 
Bahams 
Puerto 
Jamaica 
Haiti-.. 
Domini 
Other V 
East cos 
Interior 
Interior 
West co 
Interior 
Republi 
Canal Z 
East coz 
Interior 
West co: 
Interior 
North ec 
Interior 
Venezué 
British, 
British | 
Santos-_.- 
Porto A! 
Buenos 
Asuncioi 
West co: 
Interior 
Ecuador 
= pot 
uitos, 
Chile po 
Bolivia ' 
Call via 
Cucuta ° 





























THE INSURANCE INDUSTRY 


1983 


a a 




















From United States and Canada via Canada and United Percent 
States Atlantic ports north of Hatteras to— 1947 rates 1958 rates — ee 
en 
North side, Cuba. ......--...---..-.-..-........--.--.-.--...-].--<2-------<- $0.1 D [p~em ene enee 
South side, Cuba----_-- won = a nnn ono o-oo -- +--+ =] 2 ce AE Se 
IIE GEE BION TN nn coc c be cacsncnenoncsamanfucasaenseecee. od Mncipcuabicheman 
Puerto Rico. ....---------------------.------.-..--.-.-2..-.-.- $0. 375 - 145 —61 
Jamaica...----------------------------------------------------]----2-----2--- : = al eaeaieaana wei 
Haiti-.--.---.------ "il l= ai aah a ar aie ee te ‘Ses ere ee 
icici tn wctin nero in emen bamcembimn einen mae Lesumemaibcaon a Mee eee ae 
RT WS DEN ncn cnnnsenccecenn Abenasaccuassaunnnen - 40 18 —55 
East coast Mexican ports... -------------------20--------------|---2------2--- 018 | ------neennnen 
Interior Mexico via east coast ports._.--.-........---.2-----.. - 66 - 20, —69 
Interior Mexico via Laredo and rail___.--..---222-222-2 222. . 59 . 145 —75 
West coast Mexican ports via Panama.......--..--.-....--.._].-------_.__-. FS 
Seer pene wee WORe CORRS INNES. 5 2 o.oo nc enc cuncocleoccducumncen. ome tote een sie 
IIS ox rewedcendmenencaesncncnsno~senaecesce -18 —57 
Canal Zone ; 16 —60 
East coast Central American ports ‘AL, ennmoaeaaacad 
Interior Central America via east coast © 2D |--- 22-2 -nnwnwae 
West coast Central America ports via Panama-.______-__--___|__---_-____- BE eeransensneeen 
Interior Central America via west coast...........-.--_________ n------------ oo by —--as 
IO TINO 5 io cosa ncennnannconnoaceewowaee - 425 .18 —57 
Interior Colombia via north coast-...............------.___ 1.15 . 585 —48 
Venezuela (and Caracas) .--___-_.--- ; 425 ii =—$F 
British, French, and Dutch Guianas 425 .18 —57 
British ports and Sao Paulo (except Santos)......._....______ - 475 . 20 —58 
ee ap acnnticentnnanesnonsehucdéacreccunsdousceueena . 40" - 20 —70 
NE iaciinicd tan bacinenminsimadiccnalee ae Riacatnee SOP Bewcetst2: ache the oe Ae 
Beer ee oie meontevideo...............-........... 228 ee . 55 . 25 =a 
aS hihias dtr een eidisnenrdks oie aalis inbrlaishe Soe . 65 .315 —5l1 
EE SE re ee . 675 .315 —53 
Interior Colombia via west coast............................_- - 825 : 45 —45 
FE eitettiie ces sindin nonnccctesenenseseanscscsasanae . 675 - 315 —53 
NS nists cde nn inmegapascanbasatoneenous - 675 = —49 
Scene ~~~ al aera tn Msc er pans as dees bck aserer enenenl ace ideas oa Fis Te Bis 
Chile ports sate lee ncankunadaccsdssuseucnesoe . 675 . 34 —49 
Bolivia via west coast of South America......................_|._........____ | GBM Tt Rely 
Call via west coast Colombia. ...................-...-....___- . 825 . 38 —! 
EET SE EE LETRA RR 6TO Niveediandsete ee ee 
_ Fee 


Note.—Shipments of used typewriters (Wholesale Typewriter Co.), $0.075 additional to above rates. 


Overall reduction on policy since 1947: 55 percent. 


Company C 


Policy insures tea and coffee. 


Insuring conditions of tea are with average and named perils. 


Insuring conditions of coffee are all risks. 


————————————— 


Rates in 1947 


a 


TEA 
To U.S. Atlantic ports from— 
Colombo and Calcutta via Panama and Suez.._..._.____ $0. 625 
China not north of Shanghai.......................__. - 95 
Japanese ports a a ea ee 95 
Formosa, Batavia via Panama and Suez____ : . 95 
Continental Europe between Bordeaux and Amsterdam. . 30 
NIN 22S re es . 275 


COFFEE 


To U.S. gulf or Atlantic ports and then by land conveyances 
to internal points in the United States from— 
SRI Soo. eel , . 675 
West Africa 


deh iadinwanssince x BN eh ec athe None 
ee -- — - ee tae None 
EI ee = .40 


To United States, Pacific, from Brazil seaports: 21% percent. 
Overall rate reduction since 1947: 43 percent. 


1958 rates 


Percent 
change 
since 1947 





1984 THE INSURANCE INDUSTRY 


Policy insures merchandise consisting principally of locomotives, engines 
machinery parts, supplies, and materials of comparable nature. 


Insuring conditions: All risks. 


eee 


At and from points and/or places in the United States via 








U.S. Atlantic Rates in 1947 
United Kingdom, not north London on east coast and Ireland. $0. 25 
Continent of Europe between Bordeaux and Amsterdam 
a eae . 30 
PR poo cchecgin ecu eauaee None 
Denmark, Norway, and Sw eden not bey ond Malmo-..- one . 40 
Swedish ports not beyond Stockholm_--_-__-_..-.--- ceaacakecet None 
antiaging diame ennaedeneacenien pakeadrasaenenascan eons None 
re aie coca oc amas oo er scan aia atsaaina maw a None 
Europe Atl: intic ports south of Bordeaux--.-- ee nte encrace nace . 325 
French and Spanish Mediterranean ports--_---...-.-.--------- . 375 
I ss ccsnsincic mn aenctnecnaednatabanncsaanmanase None 
oe cnrsirsas/ magi eimlaod istorboeones casos mes monde None 
ee ie da riiennncercuduaastnmancudaaacaomen wan .75 
Turkey, NG RES eerie eg nao sa None | 
North “Africa I  tiiene ce cl a ic wei oa RI aca cta cote oka . 60 
Egypt, Alexandria and C ee ene eee .70 
EL SPREE IEEE IOD 6 os. onan ncecenenbnacoaccanseee None 
Africa south coast ports not bey ond Deiagoa Bay, including 
NS aes a bate GEE Aecbeke ate . 475 
Africa east coast ports asian ie tah seaside crag ei pean a ei esr . 525 
ee nse ne eRene nae eenmaane ee None 
aca upinsis en aang pe aeaa eae Omen an aes None 
a EE saan ona memes See ene None 
Cuba, by steamer -_- icAMNis a tae ia curiae nin esc iricapaneae totes ohh . 275 
Cuba, by seatrain and ferry. So NE ieee cence heanhidiekeeit io priclincl a kre mem None 
Puerto Rico and Virgin Islands___---- om aeemanan a . 30 
I io al mm Siciai mw miedinbsain bende . 30 
Mexico, east coast and Mexico APSR RN Ay bereits rar | . 35 
Other interior points via east coast ports..-.........-.------ None 
Au 7ail....... Ie lhd note cna taer each tac ediip acetone serene None 
Panama Canal Zone__-_.__- Ri cdacate Seaierdeaoimaorne . 325 
Other Central America, east coast ports_ bo ceeiiwe emoadess! None | 
Interior Central America via east coast ports_......-.--------- None 
West coast ports, Central America-_-.-_- ended aa auhewn sain None 
Interior via west coast ports Central America__.-------------- None 
North coast ports South America. .--..........-.-.----.-.------ 35 
ee aa ee None 
Brazil, ports and Sao Paulo------ ‘- eer eee . 375 
River Plate- tbihi das arab thane satan aia bungee ba wee ii . 475 
I No sg i cele nadine hammaasam None 
EE ee ee ea None 
IE MUI OE BI oo kc omen an -cagenscaparaaenseabbten . 575 
RR ee cee es ieee eos aers Seana . 675 
Sse ene OE) PNNMRONO..... ... inns cncwseaceststiebenhewuce . 625 
can AIR FOTN iniscncn sceycinenn en tremens csomicnesicnchtsmnisnstnabsee . 625 
AE Chl cin ot. ee cea S RSA dab bndewe cam esaiakans None 
China (excluding ae Kong UE SPI 6 occ ke sscnnnccccues None 
PO Sc cak padded ctenielesckwnecd iaden onde None 
BR lsd heron ata N hinds deeded npkilsaanehinicnadtpheat None 
I a hee ninco aa None 
I a ee a Ee en hiuigadam mae None 
Borneo_-_.----- ApeMinnbae nathan Caeemael None 
Java, Sum: atra, and Thailand _____-- Se eae eee ee None 
I I ee sc cunicmauhiaduerundsamaadnnes None 
elie eg a i anba Web scan neendbwiketekweknenhwlibls None 
Australia, New Zealand, SPT UARIIG oe vaneccnncuccedanes . 575 
Via Atlantic or ik kcdnn de tic nn nrnene a Wedenketaneeee tin detkebeeeate 
ge st keane menieniee None 
Hawaiian Islands: 
7... nb Midenvhkanndbbhmeteneakawnwinwe ~ 475 
rt cna nh emiwiaten h hiain ioe eleiel weenie dee . 225 
U.S. Pacific coast ports and/or interior ports: 
ON Se errr e - 325 
North of San Francisco and Vancouver---.-.-.-.----.--.-- . 375 
U.S. Atlantic pe 5 lsbtaeeionicbs ELE SS Sa ccataadnn baton ae -15 
SO ae imhitad dnt adnhdaine seek eeCielumekaeicks 175 





f 
Percent 
1958 rates | change sing 
1947 
ve 
$0. 07 -n | 
.08 -n | 
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Overall rate reduction since 1947, 64 percent. 
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Rates on with-average conditions: 
From United States to— 


To U.S. Atlantic ports north of Hatteras from— 


Italy not east of Sicily to U.S. Pacific 


THE INSURANCE INDUSTRY 


Company D 


Policy insures principally rope and twine. 
Insuring conditions: With average with option to assured to have either with 
average, including theft, pilferage, and nondelivery, or all risks. 


ee adie a hc aad a on cccninae cu aisicermienin cook oman 
Haiti and Dominican Republic..............________- 
toe 26 ee ha ccc ane samo w atewmnnnae sient 
oo i cg clemandincnmineouie 
I OR ONGS GOR on a wcccccbavccaseornusauccen 
I I od os Sd eemiendbieencnaneaieiansabicmaaum 
West coast ports_.--- lpia sl lentes ec bdcanahan 
On ince cninsciahidiueanseneniatninialiiunes 
tien Scant ass wh we tae wtion san weenie anbiaon 
Central America, east coast ports 
SE IN UID craks cns hin eseeahwweh mgmtplaniandeiseniinbama 
San Salvador via west coast........................... 


Interior via west coast 
I 
South America, north coast ports._............-____- 


Colombia interior via west coast 
South America, west coast ports not south of Peru__- 
South America, west coast ports south of Peru not 

south of Valparaiso 
ais i nin ach erie nk eerie Cares isin tisk isto commer 
aiid oe oh iniadiininknnitaatbncadaceaigiet 
San Pedro Salavia, east coast 


United Kingdom and Eire 
IE NE bo actin anna scasenie saiciesiuccane 
Italy, east of Sicily to U.S, Atlantic..............._._- 
TE, OUND ons bdo ccewctibenwwdas: 


Trieste to U.S. Pacific 


Rates on with-average, including theft, pilferage, and non- 


delivery conditions: 
From United States to— 


Re en es nee 


Mexico, east coast ports 
Interior via east coast 
I I 
Interior via west coast 
a 
Central American east coast ports.............______- 
Interior via east coast 
Ie 
Interior via west coast 
Colon and Panama 


Colombia interior via west coast.._............______- 
South American west coast ports not south of Peru__- 
South American west coast ports south of Peru not 

south of Valparaiso 
Brazil 


1947 rates 





1958 rates 








1985 


nnn nn nnn nn nnn nn rn nr ED 


Percent 
change since 
947 





1986 THE INSURANCE INDUSTRY 





Rates on all-risk conditions: 
From United States to— 


Haiti and Dominican Republic 
Bermuda 


Mexico east coast ports 
Interior via east coast 


All rail 


ROI 6 a cca ctgan ink uubeiencaiiamaient 
Interior via west coast 
Colon and Panama 
South American north coast ports............-_--.-.-- 
Colombia and Venezuela interior via north coast 
Colombia interior via west coast 
South America, west coast ports not south of Peru 
South America, west coast ports south of Peru not 

south of Valparaiso 
Brazil 


1947 rates 


To U.S. Atlantic from— 
United Kingdom and Eire 
Italy not east of Sicily 
Italy, east Sicily and Trieste to U.S. Atlantic 
Italy east of Sicily and Trieste to U.S. Pacific 
i t 
Bolivia, La Paz 





1958 rates 


i 
= 














Note.—A number of rates for new voyages have been added since the 1947 schedule. 


Overall] reduction on policy since 1947, 25 percent. 


Company B 
Policy insures hides and skins. 
Insuring conditions: All risks. 





1947 rates 1958 rates 
To an Atlantic port north of Hatteras, direct, including the 
risk by rail to places in the interior. From— 
Bordeaux, Rotterdam or intermediate port__.........---- $0. 40 $0. 28 
nn ROI © OD os Sig sod nan abas nceiadabicacsdundsbens . 54 
gs acid ath bin Bis ack eon oe ei ce . 975 . 44 
EE i ate cana St ast beke Smakindasaeaneseeneanueos 1. 075 . 44 
pach lacs dice nels cannplnie cain suena . 85 44 
Algeria 5 Midmeactchsaitsstasdesouunbadcgnshbuten None . 44 
ROO ONO oi cancun cwkaennnaatowsunkoosie 1.10 44 
Pee ee rene Ones OF BOON. gn cink ecccncncccucce . 975 . 44 
ooo OS Le” Tg ee een 1.05 . 44 
Ports of South Africa from Capetown to Durban (Port 
or cs cece a ehe kang min cy malted waaiene . 725 44 
Massawa ee addde Matilda canna cancels bosicnee . 85 . 44 
Djibouti and/or Assab via Aden_................---..--.-- . 925 . 44 
eee Wb subiats ocala manatee 675 . 44 
es. sgt ctlee Setananaeebaeesuahl . 725 .42 
PE: .. 2c cu adaidimianceetesecswhants 75 . 68 
I a Denia aanll .42 
i i a eb henensdnanha . 68 
ji eee <6 pblees Shekb ieehhieckwadens - 55 .44 
Port of Venezuela (including Caracas)_...............-._- . 65 .47 
Port on north coast of Colombia_._.............---.--..-- . 65 .47 
I ae ee sstdeh toms s ucla . 625 . 44 
Buenos Aires and Montevideo...........................- . 675 . 53 
I 1.05 . 90 
Semarang, Java: 
(Including transhipment at Tandjong Priok)_....-.-. 1.00 . 60 
ee NUNIT UD PRIN oo a a inrernecnnndalaccagaccnacess . 88 


Percent 
change sinc 








NoteEs.—The schedule has been simplified by the removal of rates no longer used. 


Overall rate reduction since 1947, 41 percent. 
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THE INSURANCE INDUSTRY 1987 


nanins Company F 

cent 

sing Policy insures foreign leaf tobacco. 

tal Insuring conditions: All risks, excluding theft and pilferage. 





Rates in 1947 Rates, 1958 | Percent change 
since 1947 
pee apiece ne claret 





To U.S. Atlantic ports north of Hatteras: 
es, Samet OF ISM oe acco ccccccece $0. 575 $0. 25 —56 
a a aan aindidseniniie meets sacbbienbee . 60 . 275 —54 
a a er a Sa re ee - 575 - 25 —56 
Bulgaria via Black Sea ports...................-.... . 65 . 35 —46 
INE ENE cea. ea a ee en ons None DEE ised cee ees 
SL) Ee ee None oN ic eer a 
France via Atlantic ports.........- Saclnssuumscnaie None |} Bag) SRS ae 
I a or Oe ee a None Se “Eile tena 
SE Ae erenai es erebch ms ckenpcarduomrineres Saunas a igeonaca deat eee Oe SW Vcaceenannions 


NN I EEN css scl estate Acasa acer E Sth oO eS Seas Se ee - 275 





1 This rate includes shipments by classed vessels up to but not exceeding 35 years of age. 
Note.— Overall rate reduction since 1947, 53 percent. 





Company G 





Policy insures firearms and other approved merchandise. 
Insuring conditions: All risks. 


STEAMER SCHEDULE APPLYING TO ALL CLASSES OF MERCHANDISE EXCEPT 




















asnalnai NAMED COMMODITIES! 
Rates on Percent 
7 On firearms— June 1, 1947 1958 rates change since 
2 1947 
From interior United States via U.S. Atlantic to— | 
United Kingdom. .---.--.----- 5 aia eceeaii in aiarcguinpuete None i ee 
Continental ports, Bordeaux-Holland range-_..-.-....-..-- None . 225 |....- eee 
Scie spades ams had iad pia inssn a None 1 EE Dienansqbauas 
dian: scielenciatn ssh debts heiaincaigiaiahiidaippariaereguisbiivscios None | . a. 
Denmark, Norway, Sweden: | | 
I a can mmesintil None «MN Ecdsdietieeatettien 
cent Beyond Malmo but not beyond Stockholm_-__-__....-- None eO0 Diseccdenebccue 
@ Since Portugal and Spanish Atlantic ports_..............-_____- None o@l | Dateiidbinttiobeawe 
aot Spanish Mediterranean ports. ............................ None 9 Si eich. ceases 
—* French Mediterranean ports_..........................__. None . } eee 
ES EE aaa eek None oA Extensitinit cde 
I IO a None | . 5 Seer ae 
eT ES een aan ane None « OEE Diicatitetapiihi macs 
-v i la laa Sat a ahh re $0. 425 | . 20 —52 
aaa ness a a a eee 45 | . 225 —50 
~i West Indies (except Haiti and Santo Domingo) -_____.____- 475 225 —52 
~w OE (NEO SIOMINIID a. 5 5 ccncacenmaanceesuceceusmaae . 525 - 275 —47 
4 Panama and west coast ports Central America__...___.__- None vee Wi ecasdieawe 
one nnne IR cele is a a a ches eR a OL NG ititisicccsictad nencicaaeeee 
ti Mexico: 
ot EE eS eS ae eee ee eee None MERU Nia csceccintenee 
—o ee cieiasnr ake None WE Execinnicndatatie 
North coast South American ports............-.-.--.-___- . 60 . 30 —50 
—_ Interior Colombia via north coast ports_.....-._.___._____ None Ti Pcciccccwnimtan : 
-4 OS ES ES Rs .70 | 40 | —42 
= Interior Brazil: 
ai a hE a , | 
“_ aed .75 | 45 —40 
-i IIe tk Sh a Se ad cen encibaaeibinne Tessin aa omadior GD Rniciviiirtinneice 
aeons Colombia: 
ooo IN IN so se 1.00 | 525 —47 
3 SeNESOE WU WONG CONDE DUE nec ni ci cnncnccccauucheucensscncases Te Guiccdeqnecnens 
-4 See footnote at end of table. 
~iy 
-4 
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Rates on 
On firearms— June 1, 1947 | 1958 rates aun 7 
1947 
LL 
~_ interior United States via U.S. Atlantic to—Con. 
eru: 

Including Lima and Ecuador ports. ............-.---- $1. 125 $0. 60 ~% 

ciate nti ute ennidnindie Lemania ne auien oWED b-scceausnl 
Chile not south of Valparaiso, including Santiago -- a 1.25 - 675 ~% 

I  ainsondcccebaiihetdavcdusdewesdansetecdmndlaasanammsnenns fe See 
Nn si 3 ger a aS aeeecn spans on isaanauaeasguen LD bcc 
i tknndnackatietehancnnsatkaekansekhndeus snanacacemnannivedcsegguen=sealsesene 
Hawaii via West Coast pandecnensncen fenccecoenmnenaleneginl 
a ini tice in cis ceveilsbahin Oonsrep atthe made abl ckchemsosnmcken sons 000 |<aennee 
I aia sanabncngnnuintunauccndencasshanganatcnvacrwasenoes 20 | .m<eceunee 
i ne ee cacao embnwedcaien ee 
ncaa inanetbathnaithinnad sanbemuanenshincnetocneusdceoun as ott lwscsenaehl 
ois isi crs Choice duanunstaiedad oieanwantansaabuaesueck ~@i6 |... ee 
SUR RAT Doth ote SbaCtEsesSccndacccsessconSenecosccaees bcaeauawaesean 280. |i. csenaeel 
Pea cir dactaieettrbabtdhinnns dunk neni npiiaaed tnamdamneniininns - 675 > 


1 Parcel post shipments at steamer rate. 
Note.—Overall rate reduction on policy since 1947, 47 percent. 


AIR SCHEDULE APPLYING TO ALL CLASSES OF MERCHANDISE EXCEPT NAMED 
COMMODITIES 


—_—_—_———————————————— rrr ss) 39) 5 








Rates on Percent 
On firearms— June 1, 1947 1958 rates | change since 
1947 
Per regular airlines from United States to— 

SN CONE ATO sn cn ewcecnencacecncsee (3) OO 175 |... ccc 
ck aries ei eaves trash meres (2) . 20 
te ad Sa eet a cc eeininesckwaciiey (3) 15 J 
Central America-San Salvador__-........----- ai niemowad (3) 3B fo .cus ce 
Puerto Rico and other West Indies_._--.---.------------- (3) 58 |...<cceee 
nn cine canbe cocebboussddéidsscacsccades (?) See 
2d cemcenghetathsisnadibndsaccssdacecteasdsaa (2) o £56 |... cdacdeee 
NE Ss incaesivihibiondoaininmiddapouteebae Keteansescakes (3) ome |... cdscueeeee 
EM ichanchkacencectcadedoswdasiideusianstbaccesaseae (3) . eee 
Ns pons ncaccnasinderpaiadengpencckdscacieeenand (3) 080 fi ccdieceee 
EE Scien aan chan keisdecsudussdstabeabasacieacen (®) . oe 
doe ads cencanelsanthartatkianedinswkeneains None -35 }...sscceeee 
Ne en iat pose eedeedaceudewienade None 000 |. Jcsceteeee 

oe inc ibe i aicnbcmbownb anh etieadkeiteile None «SVG | ..6ecdscue 
PNUD: ..ccconcabbadedshaucchctcnseciguunnaased None oOt6 | ...ccsuegeee 
a Se nt ee becdeeeencencaee None «8 [...c cc 
I el eee Ue saat nck chee ceeakedsae None + ee 





3 Not applicable. 


Note.—Overall rate reduction on policy since 1947, 47 percent. 
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Company H 


Policy insures principally groceries and confectionaries, wines, cordials and 
rs. 
Oparive conditions: Groceries and confectionaries—all risks—wines, cordials, 
liquors, and similar which were on WA terms in 1947 were broadened on August 
29, 1950, to all risks excluding leakage on shipments in wooden kegs, wooden 
parrels or wooden casks unless amounting to 3 percent after deducting 1 percent 
for ordinary leakage each wooden keg, wooden barrel or wooden cask separately 
insured. 





SCOTCH! 
alge cep jcc cate ea aaa a 
Rates on Percent 
June 1, 1947 1958 rates | change since 
1947 
From United Kingdom to U.S. Atlantic/gulf and Canada 
A@entic ana St. Lawrence... _...-----...-..-..2.-.. pret $0. 85 $0. 38 —55 
From United Kingdom to U.S. Pacific and Canada Pacific. _- 1.075 . 50 —53 





WINES, CORDIALS, LIQUORS EXCEPT SCOTCH! 





From United Kingdom, Ireland, Continental Europe, be- 
tween Bordeaux-Amsterdam to— 


U.S. Atlantic, Canada Atlantic, and St. Lawrence_._.___- $0. 85 $0. 45 —47 
eS antennae hdacenwcnabsne Seesnenaacea aca -95 - 45 —52 
United States and Canada Pacific. ............--.-._-__ 1.07 - 55 —49 
Renan, cement, OOD. 8 on nnn cn dcctecceccncccanccoe 95 - 50 —47 


From Germany (Hamburg and Bremen) to— 


U.S. Atlantic, Canada Atlantic, and St. Lawrence________ 1,35 . 67 —54 
nie an codeine Sahdnan een gane samen wmaielk ime 1.45 . 67 —54 
United States and Canada Pacific. ..............-__...__ 1. 575 . 80 —50 
ON CNMOD scans canadedbbnkcnmesehassooun 1.40 7 —50 
I I so cx so soe 6 cies nen Senedd thats Sn ee oe co CO Po thntindnndas cela eiace 
From United Kingdom per Fjell Line to United States via 
Welland Canal. -......---..-.- Ja nminincnis bh Gnme da tea temo 1.30 - 90 —30 
From Cuba to U.S. Atlantic, gulf, Canada Atlantic and St. 
 itkshnecdnaneson sndienenatehadatacacneee mete I Bebb nakbecd tel od Bede steics 
From Madeira to— 
United States, Canada Atlantic and St. Lawrence________ 1.00 . 55 —45 
IS os te aentecibamninusnseh sakaasitsnkkusy Gaad 1.10 . 55 —50 
United States and Canada Pacific. ............._..-.____. 1. 225 . 65 —47 
Ee ee rae 1. 025 . 60 —42 
From Portugal, Spain (Atlantic and Mediterranean) and 
French Mediterranean to— 
U.S. Atlantic, Canada Atlantic and St. Lawrence___.__._- . 95 . 50 —47 
 anickenssacte ne titaccnnees  ELLnwRGkbeuaakcuna 1.05 . 50 —52 
United States and Canada Pacific. -_-.......-.........._.- 1.175 . 65 —44 
UND, QR co oa a ses precescepenwetwneanus 1.05 . 55 —47 
From Italy Mediterranean not east of Sicily to— 
U.S. Atlantic, Canada Atlantic and St. Lawrence_-_-___-__- 1. 20 . 65 —46 
Mae Wann tenes aban lank abana manddd ke adbeuda edad pitted 1.30 . 65 —50 
United States and Canada Pacific. _..................___- 1, 425 . 80 —43 
EERE REEL aS: 1. 20 an —41 
I el a SEES ie ee oo ae - 325 27 —17 
From places via Yugoslavia and Albanian Adriatic to— 
U.S. Atlantic, Canada Atlantic and St. Lawrence_-___--_- 1. 525 1.10 —27 
SRI eR al Set" eR i a naa a alii 1. 625 1.10 —32 
United States and Canada Pacific__.............-_..-._.- 1,75 1. 20 —3l 
From Puerto Rico to— 
U.S. Atlantic, gulf, Canada Atlantic and St. Lawrence__. . 525 .33 —37 
| __ RE Re c ar E ae kien asind dabiedtacomamcee . 60 . 45 —25 
From places via Italy Adriatic and Trieste to— 
U.S. Atlantic, Canada Atlantic and St. Lawrence__._._.- 1, 25 -70 —44 
Ra it lca oe ie lala bik lial, tmmauned 1.35 a —48 
United States and Canada Pacific__.................____- 1. 475 . 80 —45 


See footnote at end of table. 
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BRANDY! 
R | 7 
ates on Perce: ' 
June 1, 1947 1958 rates | change a ' 
1047 
Le 


From Spain and Portugal to— 
U.S. Atlantic, Canada Atlantic and St. Lawrence: 


ED. oc ce ab en ncguamaaeteenondene se $1. 85 $1. 35 -2 
a ddeb loi ccadebwnsdentlahductualedcuiaielesa 2. 85 2. 25 | ~2i 
U.S. gulf: 
i ea amowasede 1.95 1.35 =» 
ae canna orev teh carpnigcnnndadniaiscanocengeeaatliaeldaiigtiin a: 2. 95 2. 25 -% 
United States and Canada Pacific: 
i CONES: occas can eunandaceeeinntetaananded 2. 075 1,45 ~% 
ce Gl canta dati beiinb hws dosenamas km aetines os 3. 075 2. 35 -~2 
Bermuda, Nassau, Cuba: 
In cases and cartons. ----- sin antares ones enes thib Saeeaeai 1.95 1. 40 = 
si chncticha i ores cracinland avacia ordioh nies mssatgioe oases cameramen tacaa 2. 95 2.30 =% 
Gin in cases and cartons from Argentine to U.S. Atlantic, Gulf, 
Canada Atlantic, and St. Lawrence !__.....................- 1. 40 - 90 ~% 
Rum in cases and cartons from Puerto Rico to U.S. Atlantic, 
Gulf, Canada Atlantic, and St. Lawrence !_...............- - 725 35 -§) 


GROCERIES AND CONFECTIONARIES 
| —— 





To points and places in United States or Canada via Atlantic 
gulf ports, from 2 | 
Se SR in odode bon sinnncdnasecensiennienenon $0. 60 $0. 30 i 
Olive and table oils in cases in tins of 1 gallon or less___-_ 65 . 32 | ~~ 
Olive oil in tins of more than 1 gallon. ..-.........___. . 75 . 40 ~% 
Continental Europe between Bordeaux-Amsterdam_-...... - 60 . 32 —4% 
Olive and table oils in cases in tins of 1 gallon or less___- . 65 35 | ~% 
Olive oil in tins of more than 1 gallon___........-..--- 75 - 40 ~% 
Germany (Bremen and Hamburg) ----.-.......-----.----- 1.00 . 42 —4 
Olive and table oils in cases in tins of 1 gallon or less. - 1.05 -47 —55 
Olive oil in tins of more than 1 gallon. -..-.__---...--- 1.15 55 ~f? 
Denmark, Norway, Sweden not north of Malmo---..-.--- - 70 45 -% 
Continental Europe between Bordeaux-Gibraltar__......- - 70 38 -§ 
Olive and table oils in cases in tins of 1 gallon or less... 75 - 40 -4 
Olive oil in tins of more than 1 gallon_..-...--......... . 85 . 50 —4] 
Ports and/or places via Spain or France Mediterranean. -- t - 38 ~§ 
Olive and table oils in cases in tins of 1 gallon or less___-- 75 42 —4 
an tise Gt more than 2 gallon... . ne niscnnced . 85 . 50 - 
2 3 .!| Ue . 95 .45 =) 
Olive and table oils in cases in tins of 1 gallon or less__--- 1.00 47 —3 
Ds Sis ot hors Chat Deel. . wc occ cn noses 1.10 .55 i 
Yugoslavia and Albania Adriatic ports.-........-...------ 1, 325 60 —M 
Olive oils and table oils in cases in tins of 1 gallon or less_} 1. 375 63 -i 
Bue Gore ae SOO COT 2 PRION ok occ ncncnndveusede 1. 475 72 | -5l 
Triesté abd@itely Adriatic ports.............-.....---...0s 1.05 50 | — 
Olive and table oils in cases in tins of 1 gallon or less___.-. 1.10 ~55 i) 
a a eee 1. 20 . 63 | {7 
BE I ai cncncedencandasacnanab jaeeere acne saan - 90 - 55 | =") 
' 





WINES, LIQUORS, CORDIALS, AND GROCERIES OTHER THAN THROUGH SHIPMENT 





From interior United States via Atlantic, gulf to— 


U.S. Pacific not north of San Francisco. .--.....-.-.--... . 425 2 -& 
North of San Francisco. .....-...-.---...... tes earache 475 aan 4) 
Bermuda, Nassau, Cuba....----- ss cana pA aaNet ctiNees lateral - 475 . 30 -0 
ke ae os rs inmaaenengmiis 45 .35 -2 
Be IO ini kccad Bee nes ccnpiendebecnssibudanes . 625 45 ~4 


1 Duty and internal revenue tax % of cargo rates in 1947; change —50 percent. Truck risks not beyond 
225 miles—5 cents per $100. Truck risks beyond 225 miles—rates to be fixed by company. 
a On shipments from places as above to U.S. Pacific ports, 30 percent additional to above rate. (Samein | 
1947) 


NotEe.—Overall rate reduction on policy is 40 percent. 
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Company L 


Policy insures imports of Cuban raw sugar in bags, also molasses and similar 
merchandise. 5 
Insuring conditions: Refiners terms on raw sugar. 


ee 


Rates in Percent of 
From Cuban ports 1947 1958 rates change 
since 1947 
EE 

Tr ert of Atlantic coast of United States north of Hatteras-. $0. 1975 $0. 11 —44 
Port of Atlantic coast south of Hatteras............-.-.-.- - 1975 09 —54 
Port of United States on gulf--..._.--..-.--..---- coe - 1725 . 09 —47 
Port of Atlantic coast of United States by sea train lines-- - 1375 - 09 —34 
Port of United States on gulf by sea train lines_.._.......-. . 1725 07 = 


Neen ener eee nn ee EE EE EEE InIEn EN nInEREEEERREEIRIREEDEEEEENEREEERREEREeeineeeeeeeneeneeeeeeee ee 


The above rates are for Cuban raw sugar only. The policy covers molasses 
put apparently there have been no shipments and there is no rate in the current 
schedule. Company advises that there are no “loss in weight terms” rates as 
all raw sugar is insured on “refiners terms.” 

In a rate schedule dated September 16, 1953, a new basis of assessing addi- 
tionals for overage vessels was adopted, which amounts to an overall reduction 
of 24 percent in these charges. 

Overall reduction on the policy since 1947, exclusive of the steamer additional 
reductions, is 48 percent. 


INVESTIGATION OF MARINE INSURANCE 


Memorandum: A review of situation in American ocean marine insurance indus- 
try from late 1950 to date shows all questions raised by Federal Trade Com- 
mission investigation in 1950 are now moot 


Over the past 5 years the Federal Trade Commission has made an exhaustive 
detailed study of the entire operations of the American insurance industry, both 
before and after the expiry of the moratorium granted by section 3(a) of 
Public Law 15 of the 79th Congress* and the method by which it underwrites 
ocean marine risks on both hulls and cargoes, viewed in the light of the Federal 
Trade Commission and Clayton Acts and also under the exemption from the 
antitrust laws granted to this industry by section 29 of the Merchant Marine 
Act of 1920.” 

Shortly after the decision of the Supreme Court in the Southeastern Under- 
writers case, the marine insurance industry, in compliance with that decision 
and the congressional intent expressed in Public Law 15, undertook an exhaustive 
examination of the practices of the industry, so that any practices which counsel 
believed might be in conflict with the antitrust laws as applicable to marine 
insurance under Public Law 15 and the Merchant Marine Act of 1920 might be 
discontinued prior to the termination of the moratorium period provided by 
Public Law 15. As a result of this investigation made during such moratorium 
period, a number of practices of the industry were revised and practices which 
counsel believed might be objectionable were discontinued. 

The very thorough investigation of the Federal Trade Commission undoubtedly 
has shown that it has been the policy of the American marine insurance industry 
to do everything possible to see that their practices are within the spirit as well 
one letter of the antitrust laws to the extent they are applicable to this 
industry. 

Despite the industry’s own conscientious effort to conform all its practices to 
applicable law, the Federal Trade Commission, as a result of the data collected 
in its field investigation completed in late 1950, arrived at the conclusion that 
certain activities of the American Marine Insurance Industry, prior to 1951, in 
conenction with the underwriting of ocean marine insurance on vessels and on 
shipments of cargoes to and from the United States (and to and from the various 
States of the United States, its territories and possessions) may have been 





? Act of Mar. 9, 1945, as amended, ch. 20; 59 Stat. 83, 15 U.S.C.A. 1012-1015. 
* Act of June 5, 1920, ch. 250, sec. 29 ; 41 Stat. 1000, 46 U.S.C.A 


* United States v. Southeastern Underwriters Ase’n., 322 U.S. 555, 64 S. Ct. 1162 (1944). 
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beyond the exemtpion of the antitrust laws provided by section 29 of the Merchanj 
Marine Act of 1920, Public Law 15. 

These activities prior to the year 1951 questioned by the Federal Trade Con. 
mission are: 

(1) The establishment, or dissemination to its members by cargo subeop. 
mittees of the American Marine Insurance Clearing House, of ocean ¢g 
premium rates for certain classes of cargo or types of risks (in instangg | 
other than those in which the American Marine Insurance Clearing Hong) 
acts as secretary to an association of ocean marine insurance companigy | 
established pursuant to section 29 and the rates are disseminated only 
the members of such association). 

(2) An arrangement made prior to the termination of the moratorign 
granted by Public Law 15 between certain marine insurance companig 
writing ocean marine cargo insurance, not acting as members of an asgsocig. 
tion formed pursuant to section 29, which established premium rateg jp 
connection with the coverage provided by the so-called marine extengig, 
clause, which rates for MEC coverage were added to the basic rate shortly 
before the termination of the said moratorium. 

(83) The agreement made prior to the termination of the moratoring 
granted by Public Law 15 between certain companies and associations in the 
American market writing hull insurance and with the London market tha 
the disbursements warranty in hull insurance polices would limit the 
amount of disbursements insurance written in conenction with any vessel tp 
an amount not in excess of 25 percent of the insured value of the veggq, 

(4) The alleged adoption of a common formula by certain American mg. 
rine insurance companies and associations writing hull insurance and the 
London market for determining the premium to be assessed when the valug- 
tions of vessels were increased. 

Counsel for the industry have reviewed in detail the activities of the American 
Marine Insurance Industry from 1951 through 1954 with particular reference ty 
the four above enumerated areas. In this period there appears to have been no 
activity in these areas, no agreements made or continued. Accordingly, counsel 
advised the Federal Trade Commission orally that the matters raised by the 
Federal Trade Commission are clearly moot at this time. In this connection, it 
was suggested to such counsel that the Federal Trade Commission be given, in 
memorandum form, a summary of the activities of the American Marine Insur. 
ance Clearing House (including the steamer additional committee) and th 
American Institute of Marine Underwriters, since 1951 with particular refer. 
ence to (1) the dissemination of ocean marine cargo premium rates (in instances 
other than those in which the clearinghouse a=ts as secretary to an association 
of ocean marine insurance companies established pursuant to sec. 29), (2) 
any activities with respect to the marine extension clause, and (3) with respect 
to any agreements between the American market and the Briish or other foreig 
markets on the disbursements warranty or a formula for determining increase in 
premium upon increase in valuations of vessels. It was suggested that sud 
memorandum set forth also the activities of the American market with respet, 
to the International Union of Marine Insurance since 1951. 

This memorandum will then review the activities of the American Marin 
Insurance Clearing House, the American Institute of Marine Underwriters, ani 
the International Union of Marine Insurance since 1951 and also review generally 
the activities of the industry with respect to the four areas above enumerate 
and described. 


I, AMERICAN MARINE INSURANCE CLEARING HOUSE 


The American Marine Insurance Clearing House, as presently constituted, wa, 
created by agreement in 1946. Its objects, as more particularly set forth in th 
agreement are: To promote the growth of the American marine insurance marke 
and secure a greater share of the reinsurance business for this market, f 
facilitate the distribution and sharing of marine insurance risks, to furnid 
a central office to have the benefit of the combined experience of all its members 
and to recommend terms and conditions with respect to risks shared by reinsu 
ance or otherwise. 

Membership in the clearinghouse is open to any company authorized to tramt 
act the business of marine insurance in the United States. Its membership it! 
cludes aprpoximately 33 offices. 

The agreement creating the clearinghouse provides for the creation of fow 
standing committees to be known as (1) the underwriting committee, (2) tt 
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forms and clauses committee, (3) the foreign reinsurance committee, and (4) the 
finance and audit committee. Because of the requirement of the articles of 
agreement for the existence of these committees, a membership therefore has been 
elected in each year but in recent years there has been no activity in any of 
them and none of these standing committees have had a meeting or performed 
any funcion whatever during the period to which this memorandum is addressed. 
that is, from 1951 to date. 

Prior to 1951, the clearinghouse had a number of special committees, includ- 
ing loss advisory committee, strikes, riots, and civil commotions committee, 
subunderwriting committee, and theft and pilferage committee. None of these 
special committees held any meetings during 1951. No members for such special 
committees were reappointed at the 1951 annual meeting or have been ap 
pointed since. Accordingly, since the annual meeting in 1951, the clearing- 
house has had only two special committees—the budget committee (relating to 
its own finances) and the steamer additional committee, also known as the 
overage and undertonnage committee. 

The clearinghouse has had no marine extension clause committee during the 
period in question and has made no recommendations either by bulletin or other- 
wise relating to the premiums for the marine extension clause coverage during 
the period in question, the last bulletin relating to the marine extension pre- 
miums being issued June 10, 1949. 

The only activities of the American Marine Insurance Clearing House since 
January 1, 1951, have been (a) to act as secretary of associations organized 
pursuant to section 29, (b) to act as secretary and issue the bulletins of the 
steamer additional committee, (c) to issue the miscellaneous information bul- 
letins hereafter mentioned. 

The principal activity of the clearinghouse during the period in question has 
consisted of acting as secretary of associations for reinsurance or other spread- 
ing risks, established pursuant to the provisions of section 29 of the Merchant 
Marine Act of 1920. In this capacity, they issue bulletins as directed by the 
associations and perform duties incidental to the duties of secretary therefor. 
The associations referred to are: 

American Cargo War Risk Reinsurance Exchange 

Export Automobile Reinsurance Exchange (now dissolved ) 
Burlap Reinsurance Exchange (now dissolved ) 

Coastwise, Great Lakes & Inland Hull Association 

Cotton Reinsurance Exchange 

Eastern Intercoastal Reinsurance Exchange (inactive) 
Yacht Excess of Loss Agreement 

Great Lakes Grain Association 

The clearinghouse, as secretary, has given wide distribution to, and at times 
made publication in the public press of, the rate schedules of the American Cargo 
War Risk Reinsurance Exchange which was formed in 1989 shortly after 
“Munich.” With respect to all other associations of which the clearinghouse 
has acted as secretary, the bulletins have gone during the period in question 
only to members of the respective associations and members of the clearing- 
house, not members of the particular association, have not been sent copies. 

As above mentioned, the association has also issued bulletins of the steamer 
additional committee. This committee has taken the place of the liner clas- 
sification of the Association of Marine Underwriters of the United States which 
operated prior to World War II. The liner classification committee classified 
various steamship lines, particularly as to whether they were class A as required 
by the insurance clause of most cargo policies. It was a committee of experts 
which determined whether the vessels of the various lines were properly 
equipped, manned, and supplied. During the last war, liner classification broke 
down because of exchanging of particular vessels between the steamship com- 
panies and the fact that all companies had to use some old and inadequate 
vessels. Now, each insurance company has its classification list for steamship 
companies and the essential function of the liner classification committee is 
performed by the steamer additional committee. 

The steamer additional committee is composed of experts who are able to 
secure and evaluate information and conditions with respect to each vessel in 
ocean service, a function impossible for any one company to do completely. 
This committee of experts issues recommendations to underwriters for additional 
premiums on marine cargo where the cargo is shipped on particular vessels which 
the committee, from its expert knowledge and experience believes are sub- 
standard. The recommendations made by the steamer additional committee 
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are in no way binding on underwriters (except where made so by a particulg, | 
reinsurance agreement between underwriters) and individual underwriters mak, | 
their own decisions and may decide not to charge the premiums in accordang | 
with the recommendations of the steamer additional committee. The functig | 
of this committee enables all underwriters to receive the benefit and the adyig 

of men who have long experience and special knowledge of the major casualty | 
hazards involved in shipment of cargo by each substandard vessel. Of course, | 
no effort is made to secure compliance with the recommendations of the steame | 
additional committee, nor is there any attempt to see to what extent its recom, ' 
mendations are in fact followed. 

The third and final function of the American Marine Insurance Clearing 
House is the issuance of certain miscellaneous recommendations or expressions 
of opinion to marine underwriters on such matters as whether shipments of hie 
from the Argentine should be specifically inspected prior to shipment; whi 
vessels have been diverted due to longshoremen’s strike; the insuring conditiong 
in Indonesia ; etc. 

The following documents are submitted herewith and together referred ty 
as “Exhibit A”; (1) bulletins of the steamer additional committee during the 
past 6 months typical of all the bulletins on behalf of this committee; (2) aij 
the miscellaneous bulletins referred to in the last paragraph, to wit: Yellow By. 
letins 121 to 131, inclusive, and Administrative Bulletins Nos. 24 to 29, inclusive; 
and (3) the annual reports of the clearinghouse for the years 1951, 1952, 1953 


and 1954. 
II. AMERICAN INS” ' OF MARINE UNDERWRITERS 


The American Institute of Marit. Underwriters, a nonprofit trade association, 
presently consisting of 139 companies authorized to do marine insurance busines 
in various States of the United States, was created by agreement in 18% 
Its object, as more particularly set forth in the articles of association, may be 
briefly summarized as follows: To procure and exchange among the member 
information which may be of importance in their business; to furnish a forup 
for the discussion by marine insurance underwriters of matters of mutual ip 
terest; and to represent the interests of marine insurance underwriters in cop 
nection with matters affecting their business, including legislation. 

The articles creating the institute provide for the creation of four standing 
committees, to be known as: (1) committee on admissions; (2) committee o 
forms and clauses; (3) committee on legislation; and (4) committee on rela 
tions with carriers. In addition, there are 12 special committees: (1) commit 
tee on bank relationship; (2) budget committee; (3) Chamber of Commere 
of the United States Resolutions (Referenda) Committee; (4) committee m 
future of war risk insurance; (5) Committee on Government Loans, Export 
Import Bank; (6) committee on marine insurance publicity; (7) cargo los 
prevention committee; (8) committee on uniform accounting; (9) dinner com 
mittee; (10) Committee on U.S. Maritime Administration Insurance Depart 
ment; (11) committee on aviation, war risk; and (12) committee on Government 
cargo war risk program. i 

The activities of the foregoing committees since 1951 will be hereinafter 
outlined. 

The following special committees, having completed their assignments, were 
discontinued in the year set opposite their names: (1) Brussels Collision Cor 
vention Committee (1953) ; (2) committee on insurance control * (1954) ; (3) war 
claims committee (missing) (1954); (4) committee on export licensing contrd 
(1953) ; (5) Committee on Export-Import Bank War Risk and Expropriation 
Insurance on Shore (1954); and (6) joint committee on interpretation and com 
plaint (1953) .° 

Probably the most importaht work of the institute since 1951 has been its efforts 
in conjunction with the Association of Marine Underwriters of the United States, 
the International Chamber of Commerce, the International Union of Marine 
Insurance, the United Nations, and other organizations, to combat the tren 
toward limiting the freedom of international traders to place their ocean marile 


* This committee was appointed after the Southeastern Underwriters decision, to revier 
the activities of the market in conjunction with counsel, to be sure that any activities thi 
might be questionable were discontinued. i 

® This committee was abolished coincidental with the establishment of a committe ® 
interpretation of the nationwide marine definition, the members of which are appointed § 
the National Association of Insurance Commissioners of the various States. 
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insurance in the market of their choice free from Government interference. 
This program has been in the interests of the members who have in many cases 


“ peen precluded by governmental decrees, statutes, exchange restrictions, and 


laws of certain foreign countries from competing for insurance on shipments to 
and from the countries having such discriminatory laws. The Economic and 
Social Council of the United Nations has recognized that such discriminatory 
practices have an adverse effect on international trade. The institute has 
continued its efforts in conjunction with other organizations in an attempt to 
work out methods of preventing cargo losses due to faulty methods of packing, 
inadequate cargo handling facilities in various ports throughout the world, and 
other similar causes. 

The institute has worked with and at the request of the Maritime Administra- 
tion in the setting up of a Government hull war risk insurance program au- 
thorized by law. In this connection, the institute was instrumental in helping 
to set up, at the request of the Maritime Administration, an organization of 
domestic marine insurance companies, known as the American War Risk Agency, 
to act as an underwriting agent for the Government in providing hull war risk 
insurance. ; 

Copies of clauses used by foreign markets are kept on file for perusal and 
use by any interested parties, although such clauses can be purchased in book 
form from specialized bookstores. 


Activities of standing committees 


(1) Committee on admissions: This committee, as the name indicates, is 
charged with receiving and acting upon, and making recommendations to 
directors on, applications for membership. There is, however, no limitation on 
the size of the institute’s membership. 

(2) Committee on forms and clauses: The activities of this committee are set 
forth in the articles of association, which provide that “the committee on 
forms and clauses shall consider and report to the board of directors their 
recommendations upon forms and policies, insuring clauses, and other matters 
of asimilar nature.” The committee is made up of experts in the art of drafting 
marine insurance clauses and policies. These experts draft clauses which 
meet the changing court decisions and insuring needs. They become known as 
‘institute policies’ or “clauses” and are made available to banks, trade asso- 
ciations, and other interested parties. These clauses, together with many others, 
are independently published by Joseph Lazard, 496 Broome Street, New York, 
N.Y., in a book entitled ‘“Lazard’s Marine Insurance Forms,” which is the 
American counterpart of Witherby’s “Forms,” published in London. 

The forms and clauses recommended by the committee are only a small 
part of the forms and clauses in use by ocean marine underwriters; but they 
are of vitabl importance in foreign trade since they enable banks, shippers, and 
consignees to be certain that fundamental coverage is provided by the insurance 
policies that are negotiated at the time the goods are sold in foreign trade. 
Without them, banks and foreign traders would find it very difficult to carry 
on foreign trade. Of course, neither underwriters nor assureds are bound in 
any way to use institute clauses. They are merely recommended to underwriters 
and assureds, alike. And, as your records will show, many clauses and poli- 
cies are specially drafted by individual underwriters and/or brokers and agents 
to take care of the particular needs of an assured. Since 1951 this committee 
has issued the following clauses or redrafted clauses: American Institute time 
(hulls) form of policy (revisions) ; American Institute trade warranties (re- 
visions); American Institute lake time hull clauses (various forms) (re- 
visions); American Institute port risk form (revisions) ; American Institute 
cargo war risk clauses (revisions) ; American Institute war risks and strikes 
clauses (hulls) (revisions) ; American Institute marine extension clauses (re- 
vision) ; American Institute grain loading warranty (revision) ; American Insti- 
tute increased value including excess liabilities (rider and policy) ; American 
Institute tug form. Copies of the foregoing clauses and policies are submitted 
herewith and together referred to as exhibit B. 

The most important work of this committee since 1951 has been the revision 
of the American Institute time (hulls), which was adopted December 1, 
1951. The new policy, which is now in general use by the American Marine 
Hull Insurance Syndicate, substantially increased the coverage provided to 


shipowners. A radical change was made in the disbursements warranty, which 
now reads as follows: 
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“Additional insurances as follows are permitted : 

“(a) Disbursements, managers’ commissions, profits or excess or iner 
value of hull and machinery, and/or similar interests however described, and 
freight (including chartered freight or anticipated freight) insured for time. 
A oo not exceeding in the aggregate 25 percent of the insured value of the 
vessel. 

“(b) Freight or hire, under contracts for voyage: A sum not exceeding thy 
gross freight or hire for the current cargo passage and next succeeding cq 
passage (such insurance to include, if required, a preliminary and an intermegj. 
ate ballast passage) plus the charges of insurance. In the case of a Voyage 
charter where payment is made on a time basis, the sum permitted for insurang 
shall be calculated on the estimated duration of the voyage, subject to th 
limitation of two cargo passages as laid down herein. Any sum insured unde 
this section shall be reduced as the freight or hire is earned by the gross amount 
so earned. 

“(c) Anticipated freight if the vessel sails in ballast and not under charter: 
A sum not exceeding the anticipated gross freight on next cargo passage, such 
sum to be reasonably estimated on the basis of the current rate of freight a 
time of insurance, plus the charges of insurance. Provided, however, that no 
insurance shall be permitted under this section if any insurance is effecta 
under section (b). 

“(d) Time charter hire or charter hire for series of voyages: A sum no 
exceeding 50 percent of the gross hire which is to be earned under the charter 
in a period not exceeding 18 months. Any sum insured under this section shal 
be reduced as the hire is earned under the charter by 50 percent of the grog 
amount so earned but where the charter is for a period exceeding 18 months the 
sum insured need not be reduced while it does not exceed 50 percent of the grog 
hire still to be earned under the charter. An insurance under this section may 
begin on the signing of the charter. 

“(e) Premiums: A sum not exceeding the actual premiums of all interesy 
insured for a period not exceeding 12 months (excluding premiums insure 
under the foregoing sections but including, if required, the premium or esti- 
mated calls on any protection and indemnity or war et cetera risk insurance) 
reducing pro rata monthly. 

“(f) Returns of premium: A sum not exceeding the actual returns whid 
are recoverable subject to ‘and arrival’ under any policy of insurance. 

“(g) Insurance irrespective of amount against: Risks excluded by the F¢, 
& §S. clause and risks enumerated in the American Institute war and strike 
clauses and general average and salvage disbursements. 

“Warranted that no insurance on any interest enumerated in the foregoing 
sections (a) to (f), inclusive, in excess of the amounts permitted therein ani 
no insurance subject to P.P.I., F.I.A., or other like term, on any interests what: 
ever excepting those enumerated in section (a), is or shall be effected to operate 
during the currency of this policy by or for account of the assured, owner 
managers, or mortgagees. Provided, always, that a breach of this warranty 
shall not afford underwriters any defense to a claim by a mortgagee who hat: 
accepted this policy without knowledge of such breach.” 

This 1951 disbursements warranty is different in many respects from that 
used in foreign markets. It was not adopted in conjunction with any foreig 
market and there is no agreement between the American and British markets, o 
between foreign underwriters and the American market, or between member 
of the American market concerning its use. 

(3) Committee on legislation: This committee considers reports on State ani 
Federal legislation that affect marine underwriters and presents underwriter 
views to the legislative and congressional committees considering the same. It! 
is also in charge of the institute’s activities in connection with its fight on dit 
criminatory laws and practices in foreign countries to which reference wi 
made above. 

(4) Committee on relations with carriers: This committee was formed t 
consider various aspects of contracts of affreightment adopted by ocean steam 
ship companies. Because of their subrogation rights against carriers in cas 
of loss, cargo underwriters are vitally concerned with the exceptions agains 


liability inserted in such contracts. However, since the adoption by the Unitel 


States in 1936 of the Hague rules governing the carriage of goods by sea (# 
U.S.C., sec. 1300, et seq.), the committee has been inactive. 
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Activities of special committees 


(1) Committee on bank relationship : This committee acts as a liaison between 
the members and the banks in connection with matters of concern to both parties. 
Its only duty since January 1, 1951, has been to consider redundant and in- 
congruous requirements relative to marine insurance in letters of credit. 

(2) Budget committee: This committee is concerned with the costs of opera- 
tion of the institute. 

(3) Chamber of Commerce of the U.S.A. resolutions (referendums) committee : 
This committee studies and makes recommendations to the directors on resolu- 
tions submitted by the chamber. The committee has made no recommendations 
except for the election of directors and for amendments to the bylaws since 
January 1, 1951. 

(4) Committee on future of war risk insurance: This committee was formed 
to study the effect of war risks on the future of the marine insurance industry. 
Since January 1, 1951, the committee has confined its activities to the study of 
the effects of atomic energy developments.° 

(5) Committee on Government Loans, Export-Import Bank: This committee 
has not met in recent years. Its purpose is to consider any industry problems 
which may arise in connection with shipments insured under Export-Import Bank 
loans. 

(6) Committee on marine insurance publicity: This committee deals with 
public relations. 

(7) Cargo loss prevention committee : This committee is very active. It studies 
the cause of cargo losses and suggests corrective recommendations wherever 

ible. 
8) Commitee on uniform accounting: This committee’s work is in connection 
with the proposal of the New York State Insurance Department’s sponsorship 
of uniform accounting. 

(9) Dinner committee: This committee is in charge of the anuual anniversary 
dinner of the institute. 

(10) Committee on U.S. Maritime Administration Insurance Department : This 
committee consults with the Maritime Administration in connection with its 
insurance problems. 

(11) Committe on aviation, war risk: This committee was organized at the 
request of the Government to consult with and advise in connection with the 
Government’s proposed war risk aviation insurance program. 

(12) Committee on Government cargo war risk program: This committee was 
organized at the request of the Maritime Administration to assist that organiza- 
tion in connection with its cargo standby war risk program. [This committee 
was not reappointed for 1955. ] 

All of the bulletins of the institute during the last 6 months of 1954 (the same 
being typical of the bulletins issued by the institute throughout the period here 
under consideration) are submitted herewith and together marked “Exhibit C.” 

It is thus to be seen in summary that the activities of the institute do not 
involve the establishment of ocean marine premium rates; the operation of the 
marine extension clause; and/or agreements between the American market and 
the British or other foreign markets, or between underwriters in this market. 


III. INTERNATIONAL UNION OF MARINE INSURANCE 


The International Union of Marine Insurance was formed for the purpose of 
providing a forum for the discussion of marine insurance problems of worldwide 
interest, especially as such problems affect international trade. Eligible for 
membership are national or market marine insurance associations, boards of 
marine underwriters, marine committees, or similar organizations. There are 
delegates to the union from some 42 countries. 

Since 1951 the union has been concerned primarily with combating the growing 
tendency of certain governments to require the placement of marine insurance 
on imports and exports in their own national market, carrier problems (such 
as the issuance of clean bills of lading for the carriage of damaged cargoes 
against letters of indemnity), cargo loss prevention measures, differing marine 
insurance conditions in letters of credit throughout the world, prompt presenta- 





*A special committee on nucleonics was appointed for 1955, whole sole object is to 


investigate and report on nuclear and radiation problems of interest to marine under- 
writers and to act as a liaison with governmental or other appropriate bodies, with respect 
to inquiries raised by individual marine companies, and to act as a liaison between the 
ocean marine market and other industry committees dealing with this problem. 
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tion of claims, and similar matters. There have been no activities of the Inter. 
national Union of Marine Insurance which involved the making of any agree 
ment between American marine insurance companies, associations, or organiza. 
tions with marine insurance companies, associations or organizations in the 
British market or any other foreign market; neither have the activities of th 
international union involved asking or suggesting any agreement between th 
marine insurance companies, associations, or organizations in the Ameriegp 
market with any foreign companies, associations, or organizations relating ty 
policies, coverages, premiums, or other matters of antitrust significance, 
cifically, no activity of the international union during this period has had any 
relation to (1) the establishment of agreed premium rates, (2) the so-calle 
marine extension clause or the coverage thereby afforded, (3) the limitation of 
the disbursements warranty, or (4) any formula for increasing premium rate 
in the instances where valuations of vessels are sought by assureds, with regpec 
to the American market. 

It is difficult to set forth, except in a general way, what the international union 
has not done. An affirmative review of its activities, insofar as the Americay 
market is concerned, from the commencement of 1951 to date, establishes, hoy. 
ever, the validity of the above negative deduction. In general, however, as 
stated heretofore, the international union has confined itself solely to acting ag 
a medium of exchange of technical information and other data of interest to the 
marine insurance industry throughout the world. 

The extent and nature of the activities of the international union are reflectej 
in the appended 17 bulletins issued by the American Institute of Marine Under. 
writers, dated from March 30, 1951, to October 26, 1954, being all or substantially 
all of the bulletins of the American Institute relating to the activities of the ip. 
ternational union. With the said 17 bulletins, there is appended a brief digest 
of the contents of these bulletins illustrating the completely innocuous exchange 
of technical information and data engaged in by the delegates to the interna. 
tional union and its delegates. (The said digest with bulletins appended js 
marked “Exhibit D.’’) 


IV. MORE SPECIFIC COMMENTS ON FOUR ARFAS OF ACTIVITY LISTED 


With more specific reference to the four areas of activity prior to the year 
1951 questioned by the Trade Commission, a review of the ocean marine insurance 
industry over the past 4 years demonstrates: 


(1) Establishment of ocean cargo premium rates 


As appears from the above discussion under the heading “American Marine 
Insurance Clearing House,” no activities of the clearinghouse have been related 
to the establishment of ocean cargo premium rates except in those instances in 
which the clearinghouse acts as secretary to an association of ocean marine 
insurance companies operating under section 29 of the Merchant Marine Act of 
1920. 


(2) Marine extension clause 


The agreement as to the premium for marine extension clause cover and that 
the premium rate be combined with the basic marine rate, terminated within 
the moratorium period under Public Law 15 on December 1, 1947. The % 
called marine extension clause committee of the clearinghouse continued to ree 
ommend additional rates for marine extension clause coverage on voyages be 
tween foreign countries until July 1, 1949. However, even this activity, whieh 
did not affect cargoes moving to or from the United States, ceased on July 1, 


1949. As shown above in the section outlining the activities of the clearinghous, | 
during the period since 1950 there has been no marine extension clause com ’ 


mittee, no rates have been published, and there has been no agreement on the 
rates for marine extension clause coverage with respect to any voyages at all. 
During no part of this period has marine extension clause coverage been mal 
datory on the assured. Inasmuch as the economie cost of such coverage at this 
time is very small, however, any assured would be very foolish not to avail 
himself of this coverage and no competent broker would write a policy without 
demanding that such a clause be included. Since 1950 all cargo rates have 
dropped so drasticaliy that it would be impossible to even guess how much oft 
total premium rate now charged is for marine extension clause coverage, whith 
today is a relatively unimportant coverage as compared to the World War I 
period. Certainly such proportion of the rates now in effect is insignificant it 
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comparison to the rate for marine extension clause coverage at the time it was 
merged with the basic marine rate in 147. fo 

On May 26, 1954, there was submitted to the Federal Trade Commission by 
counsel for the industry an analysis of all rates and policy changes in the case 
of 93 policies selected by the Federal Trade Commission. It appears from this 
analysis that the present total premium rate in a number of cases is lower than 
the premium rate for marine extension clause coverage alone, and also lower 
than the cost of the basic marine coverage without marine extension clause cover, 
prior to the merger of the rates. This factual data and the rate analysis so 
submitted on May 26, 1954, conclusively demonstrates that there has been no 
agreement and no continuation of any old agreement on the premium rate for 
marine extension clause coverage during the period to which this memorandum 
is directed. 


(3) Disbursements warranty 


As will be seen above, there has been no action of the various organizations 

relating in any way to the disbursements warranty clause in the period 1951 to 
date. Indeed, there appears to have been no agreement between the American 
and British markets or between underwriters and the American market concern- 
ing the use of a particular disbursements warranty clause form for a number 
of years prior to 1951. As shown above, the American and British disbursements 
warranty forms actually in use now (and since prior to 1951) are quite different, 
a new American clause having been drafted by the American Institute in 1951. 
(See pp. 18-21 above. ) 
' The clause as now drafted takes care of all of the legitimate needs of the great 
majority of shipowners. In fact, any insurance beyond that now permitted would 
result in most cases in a gambling rather than an insurance contract and would 
be contrary to the public interest. However, if a shipowner has a legitimate 
need for disbursements insurance beyond that now permitted, and can demon- 
strate that he has an insurable interest that requires insurance, policies may be 
and have been endorsed to permit such coverage. 


(4) Use of a formula in determining premium rates on renewal where increase 
in vessel valuation sought by the assured 


As appears from the above summary of the activities of the international 
union, these activities do not involve in any respect any agreement by American 
underwriters for the use of a formula for increase in premium upon increase in 
the valuation of a vessel. During the period from 1951 to date, neither the 
American Hull Syndicate nor individual hull underwriters in the American 
market have entered into an agreement with others or continued any agreement 
to adopt or follow any formula for the increase of premiums upon the increase 
of value of vessels. 

Moreover, it appears that during this period, the American Hull Syndicate 
and the individual underwriters in the American market in fact have not used 
the so-called formula provided for in the joint hull understanding made by the 
London and Liverpool underwriters which in 1937 the British market asked the 
American market to adopt." Indeed, the Federal Trade Commission’s own 
analysis of specific instances of establishment of premium rates in cases of 
increase in vessel valuation during the period between the end of the mora- 
torium provided by Public Law 15 and the end of the Federal Trade Com- 
mission’s field investigation undoubtedly demonstrated that such premium or 
increase in premium charged by the American underwriters was not even at that 
time based upon the formula established for the British market by the joint 
hull understanding. 

Since a review of the activities of the ocean marine insurance industry in the 
years since the end of the Federal Trade Commission’s field investigation in 
1950 demonstrates that there have been no activity or continnance of activity 
since 1951 in the four areas which the Trade Commission felt might be ques- 
tionable prior to 1951, it is respectfully submitted that this file should be closed. 
The ocean marine insurance industry has had a Federal Trade Commission 
investigation pending for over 6 years. This investigation has never turned up 
anything of antitrust significance except some question as to these four rela- 





7On April 28, 1937, the assistant secretary of the American Institute wrote the London 
Institute that “the syndicate, which, as you are aware, comprise almost our entire ocean- 
hull market, have consisently taken the position that they should not enter into any 
agreement as to rates and values and they are unwilling to make any change in this 
policy.” The syndicate has not deviated from this position. 


ee 
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} 
tively unimportant areas of activity, largely activity during the period of the | 
moratorium from the antitrust laws granted to the insurance industry by Cop. 
gress (Public Law 15), or at a time prior to the Southeastern Underwriters cag 
The course of activity in the past 4 years since the end of the investigatig, 
renders even these matters moot. The industry should be relieved from the | 
burden of a pending investigation. 
BIGHAM, ENGLAR, JONES & Houston, | 
New York, N.Y. 
WEAVER & GLASSIE, 
Washington, D.0, 
Dated February 21, 1955. 


ISBRANDTSEN Co., INC., 
MERCHANTS AND SHIPOWNERS, 
New York, N.Y., May 8, 1959. 
Mr. DonaLp P. McHvueGH, 
Senate Antitrust and Monopoly Subcommittee, 
Senate Office Building, Washington, D.C. 


Dear Siz: Referring to telephone conversation between the writer and Mr 
Gary Neville today, we are enclosing herewith a short statement by Mr. Jako) 
Isbrandtsen, president of our company, which has to do with our purchase of hy 
insurance on our vessels. 

We hope this statement will be found helpful. 

Yours very truly, 
ISBRANDTSEN Co., INc., 
M. 8S. CRINKLEY, 
Eavecutive Vice President. 


STATEMENT OF JAKOB ISBRANDTSEN, PRESIDENT, ISBRANDTSEN Co., IN¢c., 
New York, N.Y., RE PLACING OF HULL INSURANCE 


The following is an outline of our method of handling hull insurance on 
our vessels. 

We avail ourselves of the service of a firm of insurance brokers and average 
adjusters whom we believe to be well qualified in the technical aspects of the 
marine insurance field with knowledge of the available markets to negotiate 
under our supervision, the best terms available for our fleet particularly with ’ 
the objective in mind to eliminte any drastic increases so that we can reason 
ably estimate the annual costs in advance. 

As you are aware, under the authority vested in the Department of Com 
merce, Maritime Administration, it is required that 75 percent of the insurance 
on a vessel mortgaged by the United States of America be placed with American 
insurance companies and the balance with Lloyds of London or English com 
panies. However, when the cost factor involved justifies it, the Maritime Ad 
ministration will approve variations as to percentages. ; 

We have always followed the practice of placing our insurance in varying 
degrees with the American Hull Insurance Syndicate, American companies not 
members of the Syndicate, Lloyds of London, and English companies. Over the 
past years we have placed as low as 20 percent in the American Hull Insurance 
Syndicate and as high as 60 percent. 

Insurance costs on vessels vary depending on the individual loss records of 
the fleet involved. Continually testing competitive markets is the lone method 
of keeping insurance costs to a minimum. We have in the past found the Amer 
ican market very helpful in negotiating favorable renewal terms and on other 
occasions the London market has similarly been helpful. A broadening of ou 
permissible insurance market would seem a step toward securing a further 
competitive factor. 

A factor not always recognized is the restriction of vessel classification to the 
American Bureau of Shipping. Years ago the American shipowner had a choice 
If he so desired the use of, say, Lloyds, it was in order. Now, of course, 4 
virtual monopoly exists and with it the possibility of consequences which have 
been all too clearly pointed out on numerous times during the history of our 
country. 

A competitive factor here would certainly not lessen the chance of progress a 
it is through progress that we can expect a holding the line on costs. The for 
eign shipowner has the choice; the American has not. 

We trust the foregoing, necessarily short, is helpful. 
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Abbreviations Used 


Eastern Underwriters Association 

Insurance Executives Association 

Inland Marine Insurance Bureau 

Insurance Company of North America 
Installment Premium Endorsement 

Multi-Peril Insurance Conference 

Mutual Insurance Rating Bureau 

Multiple Peril Insurance Rating Organization 
National Association of Independent Insurers 
National Board of Fire Underwriters 

New England Fire Insurance Rating Association 
New York Fire Insurance Rating Organization 
Pacific Fire Rating Bureau 

Southeastern Underwriters Association 


Transportation Insurance Rating Bureau 
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HEARINGS AND COURT PROCEEDINGS 
1945__- 1959 


Preface 


The following is the third edition of a review originally prepared ip 


' 


February 1957, which attempts to list and to briefly describe most of the adminis. | 
' 
trative hearings, court arguments or other court proceedings and related incident, 


which have arisen out of the independent program of the Insurance Company of Nor 
America. In addition, reference is made to a few other independent activities 
which have not resulted in hearings but which are included because of their j 
particular importance or because they assist in explaining the hearings and cou 
actions. Where information was readily available, notation was made of similar 
incidents involving other independent companies, although no attempt was made to 


compile a complete listing. 


Part I of the review contains a breakdown by general subject, arranged 
approximately in chronological order as problems arose. A short paragraph has 
been written for each event, setting forth little more than the time, place, 
parties and outcome of such event. These descriptions are prepared in such fom 


that they may be added to from time to time and thus be kept up to date. 


Part II of the review contains a list of the various administrative 
hearings, court arguments or other court proceedings arranged in chronological 
order for the purpose of indicating the frequency and trend of frequency of the 
proceedings. This list shows that in a period of less than fourteen years from 
December 1945 to May 1, 1959, there have been more than 125 such hearings and 


proceedings. This averages out to be approximately one administrative hearing, 


or court argument or other proceeding every five weeks. 
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It should be recognized that it is sometimes difficult to distinguish 
clearly between 4 formal hearing, an informal hearing and a conference. Indeed, 
in some cases informal proceedings have been of greater significance to the 
matter of independent action than have other more formal proceedings. Such 
informal proceedings as have been included represent either matters of importance 
or adversary proceedings at which independent positions were actively opposed. 
Some court actions have been of a minor nature and have been omitted. For all 
these reasons the exact number of hearings and court proceedings will vary in 
accordance with the subjective analysis of the reviewer. Such variations are 
minor, however, and the current list represents a minimum rather than a maximum 


number of hearings and proceedings. 


W. B. P., Jr. 
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PART I 


INSTALLMENT PREMIUM ENDORSEMENT 

A method by which the insured who did not wish or could not afford to 
pay in a lump sum the full three or five year premium could take advantage 
of the reduced term rates for fire insurance through insurance company : 
financing. Previously such financing though common in casualty and life 
insurance, in fire insurance had been offered primarily through banks at 
regular small loan rates of interest. Today nearly all states permit the ip. 
stallment premium endorsement for fire insurance and it has been generally 


adopted by all companies. 


North America 

(a) General - INA first attempted to introduce the form by proposing to the 
various regional advisory organizations that they adopt IPE on behalf of 
the industry as a whole. The form was rejected in 1945 by the Eastern 
Underwriters Association, the Western Underwriters Association, the Sout} 
eastern Underwriters Association and the Pacific Board of Fire Underwrite 
Following such rejections INA filed the form independently. Within a yex 


of its introduction the form was approved in a majority of states. 


(b) New York -- IPE filed September 6, 1945 with NYFIRO. Filed with the 
Insurance Department upon Bureau's refusal to file on INA's behalf. 
NYFIRO represented by Kaplan opposed approval at a hearing on February 2, 
1946. Decision for INA by Superintendent after consideration of most of 
the arguments thereafter used by various opponents during the subsequent | 


eight years. 


(c) New York -- John Barry, President of Coroon & Reynolds, wrote in 


1950 to the New York Insurance Department in an attempt to secure a 
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new hearing to oppose the IPE. Refused on grounds that no problems had 


been raised other than those decided in INA's favor in 1946. 


Connecticut -- IPE originally approved by the Commissioner in 1945 as an 
independent filing. In 1946 the Commissioner required IPE to be filed as 
a deviation and held hearing on May 26th which hearing appears to have 
been pro forma, without open opposition. Approval followed hearing. 
NEFIRA threatened to request hearing at renewal date in 1950 but never 
carried through, apparently choosing to use Massachusetts as its testing 


ground. (see below). 


Mississippi -- IPE filed September 12, 1945. Hearings before Insurance 
Commission July 18, 1946 and August 18, 1946 on INA filing, followed by 
disapproval. A Bureau filing on INA's behalf resulted in a hearing on 
February 7, 1947 followed by Commission disapproval. No open opposition 
by industry but decision of Commission appeared to show industry pressure 
for disapproval. Chancery Court reversed Commission to approve IPE 
following hearing on September 9, 1947. Supreme Court reversed Chancery 
Court on procedural grounds only, June 14, 1948. Mississippi Ins. Com. 


v. Ins. Co. of N. A., 36 S.2a. 165. 


Virginia -- IPE filed by Bureau on INA's behalf April 10, 1946. Opposed 
by State Agents Association at hearing July 18, 1946. The Corporation 
Commission disapproved the filing, but reversed itself after a second 
hearing on February 25, 1947 to approve form. Supreme Court reversed 
Commission April 26, 1948 in an opinion based on a technical statutory 
requirement which was revised in part by the 1956 Legislature to permit 
a note plan of company premium financing Va. Ass'n. of Ins. ents v. 
Commonwealth, 47 S.E. 24 401. ‘The Va. Legislature amended law in 1958 


to permit installment premium endorsement. 
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(g) North Carolina -- IPE originally filed with Bureau early in 1946. Bureay 
refused to file with Department on INA's behalf. INA filed directly wit, 
Commissioner, who conducted hearing July 24, 1946, at which Bureau Oppose! 
filing. Commissioner approved form in February, 1947, subject to slight 


modification. 


(h) North Carolina --INA refiled corrected formwith Bureau June 17, 1947 whic 


disapproved it. INA appealed to Commissioner. In meantime legislature 
amended law to remove a minor problem. Hearing before Commissioner 
December 16, 1947, followed by approval March 4, 1948. Bureau opposed 


approval. 


(1) North Carolina -- On August 23, 1949 Bureau filed with Commissioner IPR 
copied after INA's form. INA adopted it in order to avoid confusion. 
Approved August 29, 1949. Hearing March 1, 1950 following query by 
Association of Mutual Agents. Bureau opposed its own form at hearing 
while INA supported it. Also opposed by Corroon & Reynolds and others. 
Commissioner approved form March 17, 1950 but asked Bureau to make minor 


changes in it. 


(j) North Carolina -- A committee of Bureau prepared Amendment to comply 
with Commissioner's direction and made a further amendment calling for 
an increased initial charge. Hearing on changes before Commissioner 
July 19, 1950. Bureau opposed approval. Commissioner on August 4, 190 
approved changes to bring Bureau's form in line with INA's but disapprovei 


attempt to include provision for high initial payment. 


(xk) North Carolina -- John Barry of Coroon & Reynolds again questioned legalit 
in 1953. Hearing called for October 12, 1953 at which Bureau again 


opposed form. Hearing recessed to October 29, 1953 when new commissioner 
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gat and gave what appears to be final approval. 


Oklahoma -- IPE originally approved December 4, 1945 as direct filing. 
Subsequently two informal hearings were held by the Commission on March 12, 
1947 and October 9, 1950 on question of whether company could sell policies 


both at an annual rate and with the IPE. No open opposition and approval 


continued. 


Colorado -- IPE originally approved December 10, 1945 as direct filing. 

Early in 1949 Commissioner advised that form was disapproved. At hearing 
called at INA's request, Rocky Mountain States Inspection Bureau withdrew 
its objection upon INA's agreement to refile form as a deviation. Subse- 


quently deviation was approved. 


General -- In Summer and Fall of 1949 a renewed effort was made to bloc 
the approval of the form. SEUA was the principal mover and was supported 
by the National Association of Insurance Agents. Another series of hearings 


resulted including some to which reference has already been made. 


Louisiana -- IPE originally approved August 10, 1946 following an 
appearance by INA before the Insurance Commission. On March 23, 1949 
the Commission reviewed the form at a hearing and also approved a some- 
what similar plan called the annual renewal plan. A further hearing 

was held on September 2, 1949 after objections were raised to the IPE 

by the Baton Rouge Insurance Exchange. Commission thereafter withdrew 
approval of all plans. A further hearing was held before the Commission 


February 23, 1955, following which IPE was again approved. 


Florida -- IPE originally filed December 14, 1945 and approved April 15, 


1946 following hearing attended by NA representatives. SEUA filed 


a form for competitive purposes only in October, 1949. Hearing was 








2008 THE INSURANCE INDUSTRY 


(r) 


held on October 31, 1949. IPE opposed by about two-thirds of the conm- 
panies, the agents and numerous banks. INA backed the SEUA plan which hag 
been copied from its IPE. The Bureau, Coroon & Reynolds and Firemens Fung 
specifically opposed approval. Also opposed by Bowersock of Boston Insur. 
ance Group. Commissioner disapproved SEUA form and brought declaratory 
judgment actions against INA's form and that of General of Seattle. Court 
dismissed action of Commissioner on August 10, 1950, holding that he must 
make decision before applying to court. INA IPE form has remained effective 


and is generally used. 


Massachusetts -- General information hearing held by Commissioner February 1 
-17, 1950. IPE opposed by Bowersock of Boston Insurance Group, EUA, Coroon 
& Reynolds, the stock agents, the mutuals and their agents, the brokers ani 
the New England Fire Insurance Rating Association. Bureau opposed on 
grounds IPE violated its rules. Formal hearing was held April 13-14 and 
26, 1950. Opposition to INA's filing by NEFIRA, agents and Coroon & Reynolis, 
Decision of Deputy Commissioner approved form November 22, 1950. Reversed 
by Commissioner in December 1950. Supreme Court of Massachusetts upheld 
Commissioner on Appeal but on technical grounds. Insurance Co. of North 
America v. Commissioner of Insurance, 327 Mass. 745, 101 N.E.2d 335, 


October 19, 1951. Commissioner thereafter approved IPE. 


Arkansas -- Hearing before Commissioner March 14, 1950 with opposition by 
Rating Bureau and Agents. Approved by Commissioner. Bureau appealed to 
Pulaski County Court which on September 26, 1950 approved form sustaining 
Commissioner. Bureau appealed to Supreme Court which sustained lower 


court. Arkansas Inspection & Rating Bureau v. Insurance Company of North 
America, 218 Ark. 830, 238 S.W.2d 929, April 30, 1951. 
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(s) Alabama -- INA's form had early approval. SEUA form approved in summer 
ad of 1949 and INAadopted it. On December 15, 1949 Insurance Department 
disapproved IPE without a hearing. INA appealed to the County Court 
r- which ordered a hearing in order to correct violation of due process. 


At hearing before Commissioner on May 9, 1950, IPE opposed by the Agents 


rt and Coroon & Reynolds. Bureau indicated disapproval of its own form. 
t Also opposed by mutuals and other companies. Subsequently approved by 
tive by Commissioner. 


(t) Nevada -- Hearing before Commissioner May 7, 1951 followed by approval. 
ry 16 Strongly opposed by agents with no direct company or Bureau opposition. 


“oon 
(u) West Virginia -- IPE originally approved form for INA in February 1947. 


Opposed by agents from 1950 on. Hearing May 6, 1952 with opposition 


from agents. Approval continued. 
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DEVIATIONS 

In the period following the SEUA decision, INA declined to join in 
the general increase in Agents' commissions. It also reduced commission 
rates for agents in the so-called "excepted cities". In order to maintain 
its competitive position and to give the policyholders the benefits of the 
resulting savings, INA attempted to reduce rates by using the deviation pm. 
visions of the various state regulatory laws. The reductions applied pri. 
marily to the dwelling classes for fire and extended coverage but in some 
areas were extended to other classes such as schools, churches, and mercan. 


tile. 


North America 

(a) Pennsylvania -- Fire and extended coverage rate deviation for Philadelphi: 
Philadelphia Suburban and Allegheny Counties "excepted territories” file 
December 21, 1948. Hearing before Commissioner February 7, 1949. Approve 
May 14, 1949. Decision appealed to Dauphin County Courts by Coroon & 
Reynolds. Industry committee formed on June 7, 1949 to resist deviation, 
representing eventually 139 companies. Those companies petitioned for 
further hearing before Commissioner. Hearing was held on July 7-8, 25.7 
August 1-2. Commissioner reduced rate level generally to which INA 
adhered. Approximately a year later Commissioner approved INA deviation 


filing. 


(b>) New York -- Jewelry Deviation -- On May 23, 1949 INA filed jewelry devis- 
tion nationally from rates of IMIB, which immediately sent letters to 
all Commissioners requesting disapproval. Hearing requested by IMIB in 
New York was held on June 13, 1949. INA opposed at hearing by IMIB 


principally on theory that rates must be uniform. Deputy Commissioner 


Martineau disapproved INA deviation of 25% on grounds that filing indi- 
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cated justification of a 20% deviation and invited refiling on that 
basis. Martineau agreed INA could deviate as a matter of law. INA 
later dropped deviation proceeding upon an overall rate reduction of 
about 16% for all IMIB companies including INA. Rates were reduced 


nationally in line with New York. 


Cook County -- Fire and extended coverage rate deviation originally filed 
and approved in 1947. Thereafter reapproved annually until Bureau rate 
change late in 1950 resulted in Commissioner requiring INA to refile. 
This permitted Bureau to ask for hearing held on May 15, 1951, at which 
Bureau opposed INA's deviation. Commissioner reapproved deviation 
September 11, 1951. Circuit Court refused Bureau a stay of deviation on 
October 25, 1951. Bureau appealed to Circuit Court which issued final 
order sustaining Commissioner on April 3, 1952. Bureau appealed to 
Appellate Court which left deviation in effect by holding whole question 
moot on March 5, 1953. Cook County Inspection Bureau v. Day, 349 Ill 
459, 110 N.E.2d 875. Supreme Court of Illinois affirmed on May 15, 1953. 


The deviation continues in effect. 


Cook County -- Bureau asked for a hearing on INA's 1952 deviation when 
it was filed May 26, 1952. A date was set but the Bureau companies 
withdrew in the face of subpoenaes which asked for the percentages of 


commissions paid. 


North Carolina -- A 10% fire and extended coverage rate deviation was 
filed in October, 1955 followed several months later by a deviation 
filing for Homeowners policies. The Bureau in November wrote to the 


Commissioner to the effect that, if a hearing was held, it wished an 


opportunity to be heard. The Commissioner considered this a waiver 
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and approved the deviations on November 23. The Bureau applied for a 


rehearing and was refused by order of the Commissioner dated December 2] 


The Bureau appealed to the Superior Court joined by the Home Insurance 
Company and representative companies of the Coroon & Reynolds Group and 
the America Fore Group. Shortly after January 1, 1956 INA obtained 
injunction prohibiting bureau from interfering with writing of policies 
at deviated rates. By an order following a hearing on January 26, 1956, 
the Superior Court held that the Bureau and complaining companies should 
be given a hearing. INA and the Commissioner appealed to the Supreme 
Court. On March 3 the Supreme Court, following a hearing, refused to grant 
a further stay to permit the continuation of the deviation pending the 
argument on the appeal. Thereafter INA and the Commissioner withdrew the 
appeal without prejudice. The case was remanded to the Commissioner for 
a hearing which was held on June 5-7, 14-15, and July 13. On August 1, 
1956 the Commissioner issued an order granting INA a 10% "frozen" devia- 
tion. Both the Bureau and INA requested a rehearing which was held on 
August 30, September 6 and January 16, 1957. By an order dated March 21, 
1957, the Commissioner approved a standard deviation of 5% for INA 


effective May 5, 1957. 


North Carolina -- An application for renewal of the 5% deviation on fire 
and extended coverage insurance and Homeowners was made on March 28, 1956, 
At a hearing on May 1, 1958 the Bureau opposed approval of the filing. 
The Commissioner disapproved the application. INA applied for a rehearing 
but later withdrew the request. On July 30, 1958, a new application was 
filed asking for a 10% deviation for fire and extended coverage and 
Homeowners. A hearing was held before the Commissioner on November 12 


and 13 at which time the Bureau again opposed the application. On 
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December 11 the Commissioner issued an order approving 10% for fire and 
Homeowners while disapproving the extended coverage. Both the Bureau 
and INA asked for a rehearing which was held on February ll, 1959. On 
March 10, the Commissioner affirmed his previous order. The Bureau 


elected not to appeal. 


District of Columbia -- A 10% fire and extended coverage deviation was 
filed by INA and approved by the Superintendent in July, 1956. Two 

small member companies of the Bureau, represented by Kaplan and Butler, 
counsel for NYFIRO, appealed to the Federal District Court on their own 
behalf and on behalf of other bureau companies. The Bureau first adopted 
the position of the appealing companies, but subsequently the member 
companies voted against active participation in the court appeal. The 
objecting companies were unsuccessful in obtaining, first in the District 
Court on August 8, 1956 and thereafter in the Court of Appeals on 

August 16, 1956, a permanent stay of the deviation rates pending the 
outcome of the appeal. On January 10, 1957, the Superintendent supported 
by INA, was unsuccessful in a motion, supported by INA for Summary 
Judgment. On January 17, 1957 a similar motion of INA was dismissed 
following argument. In April, 1957 INA filed a motion to dismiss the 
appeal of the objecting companies on the grounds of mootness. The 
District Court refused to approve the motion despite the willingness of 
the companies to stipulate to it. However, on May 23, 1958 the Court 


issued a precipe dismissing the appeal. 


District of Columbia -- In December, 1956, an application for a Home- 


owners deviation was filed and was approved by the Superintendent 


over the objections of the Rating Bureau. The renewal of the fire 
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deviation was approved by the Superintendent effective July 30, 1957 
despite the objections of the Bureau. Similar objections were made to 


the 1958 filing prior to approval by the Superintendent. 


Virginia -- Fire and Homeowners deviations of 10% were filed in January, 
1957. An informal hearing was held before the Commissioner on 

April 16, 1957, at which time the Bureau and the State Agents Associatioy 
opposed approval. A decision of the Commissioner in June approved 84% of 
the 10% requested for fire but disapproved the Homeowners deviation. 
The Bureau appealed to the State Corporation Commission. Following a 
hearing on September 30 and October 4 the Commission dismissed INA's 
application for a fire deviation. INA withdrew the application for a 


Homeowners deviation without prejudice. 


Texas -- Applications by INA to refile existing deviations for Fire and 
Homeowners policies were made with the Insurance Board on September 17, 
1957, following a change in the law requiring such filing. An informl 
conference was held with the Board on November 7 to discuss supporting 
data filed with the application. Following the submission of additional 
information, the fire deviation was approved. On January 14, 1958 an 
existing deviation of 25% was reapproved for fire insurance on cotton 
gins. On January 29 the Board denied the application for deviation for 
Homeowners policies. INA requested a hearing which was held on 
February 26. Following hearing the Board again denied the application, 
A rehearing was requested and held before the Board on March 26, follov- 
ing which the Board reversed its position and approved the Homeowners 


deviations. 
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Kentucky -- On April 15, 1957, the Commissioner issued an order 
terminating all deviations effective September 30. The Commissioner 
took the position that all independent filings were deviations where 
Bureau filings existed for the same kind of insurance. INA and other 
independents requested a hearing for the purpose of objecting to the 
order. The order was amended on May 15 to require in effect that all 
deviations be reviewed. Another order of the same date required a 
review of existing independent filings. Questionnaires were sent out 
by the Department concerning such deviations and filings. These were 


completed and filed by INA. No hearings resulted at that time. 


Ohio -- Following a deviation filing by INA to permit the use of an 
Amount of Insurance Clause in lieu of a Coinsurance clause for insurance 
written on a blanket basis for certain commercial classes of fire insur- 
ance, the Bureau requested a hearing which was held on July 29-30, 

1958. The deviation was opposed by the Bureau, the agents' association, 
the Aetna Insurance Company, the Ohio Farmers Insurance Company and the 
Lumbermens' Mutual Insurance Company of Mansfield, Ohio. The Superin- 
tendent approved the deviation on January 5, 1958 and the Bureau and 


opposing companies elected not to appeal. 


Deviations of other Companies -- 
(1) Fire Association -- IMIB -- Attempted in July 1945 to secure approval 


of national deviation from IMIB. As a result IMIB instituted Bureau 
rules which effectively prevented members from obtaining deviations 


until INA's deviation in June 1949. There INA by-passed the rating 


bureau to go directly to state departments. 
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Pennsylvania -- A number of companies applied for deviations in Pennsy). 
vania in 1949 following the approval of the INA deviation. Hearings 
where held. When Commissioner lowered all rates these companies with. 
drew deviation applications. Companies included Fire Association 
filed June 1949; Home Insurance Co., filed June 7, 1949; Chubb Group 
(Federal, Vigilant and Sea) filed June 1949; Phoenix of Hartford Grow 
filed June 1949. These deviations were not opposed by 139 companies 


which were then actively opposing INA's deviation. 


United Benefit Fire Insurance Co., Omaha, Neb. -- Cook County -- 
Apparently at time of INA's Cook County hearings the United had Cook 
County deviation up for reapproval. Bureau opposed deviation. 


Hearing November 26, 1951. 


Firemen's Fund - West Virginia -- Deviation of 15% filed because of 
general increase in agents' commissions. Hearing held October 14, 1953, 
Bureau which opposed deviation was represented by Kaplan, Counsel for 
NYFIRO. Deviation withdrawn on assurance of Commissioner that he would 


review rate structure. 


Assurance Company of America -- Arkansas -- Commissioner denied appli- 
cation for deviation on May 6, 1955. Journal of Commerce for May 19, 
1955 suggests that Fire Bureau wrote decision and that deviation was 


denied on grounds that would make any deviation impossible. 


Employers Mutual -- North Carolina -- Deviation as to form and rate 
in Home Protector Policy which is similar to Homeowners. Company filed 
with Commissioner after refusal of Bureau to Act. Commissioner dis- 


approved on July 17, 1956 following hearing on June 7, 1956 at which 





Pnnsy). 
ngs 


with. 


oUup 


Group 


les 


ook 


'y 1953, 


. for 


> would 


ippli- 


p19, 


ate 
y filed 
jis- 


hich 


(10) 


THE INSURANCE INDUSTRY 2017 


Bureau opposed approval. No appeal. 


Southern Fire and Casualty -- Arkansas -- Commissioner disapproved re- 
newal applications of existing deviations of above company and MFA 
Mutual Insurance Co. (Mo.); Preferred Risk Ins. Co. (Ark.); Queen City 
Ins. Co. (S. Dak.), and Riverside Ins. Co. (Ark.) following hearings 
on June 13, 1956. Disapproval was for same reasons as those contained 
in American Assurance decision referred to above. Southern Fire and 
Casualty asked for rehearing. Commissioner permitted the Southern 
Fire and Casualty and other four companies to sell at deviated rates 
pending 4 hearing which has been postponed indefinitely. Southern 
Fire and Casualty previously prevented by Commissioner from making 


independent filing similar to INA's. 


Allstate -- Virginia -- In June, 1956 a hearing was held before the State 
Corporation Commission to consider Allstate application for a 15% 
deviation for fire insurance. The deviation was opposed at the hearing 
by the bureau and the agents association. Following hearing the Com- 


mission approved the application. 


Merchants Indemnity -- New Jersey -- Company became a subscriber to the 
Bureau on May 11, 1956 and on May 15 filed a 15% deviation for fire 
and extended coverage. The Bureau requested a hearing. Kaplan and 
Butler, counsel for NYFIRO, appeared for the Bureau at a hearing on 
October 9, 1956 to oppose the deviation. The Commissioner approved 


the requested deviation on January 7, 1958. 


Government Employees Insurance Co. -- New York -- Company on June 29, 


1956 applied to the Superintendent for a deviation of 20%, subse- 


quently increased to 25%, from the rates of NYFIRO for fire and ex- 
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tended coverage on dwellings. At the request of NYFIRO, which opposed 
the deviation, hearings were held in January and February, 1957. On 
February 20, 1957 the Superintendent approved a deviation of 204%, 
indicating possible future approval of the requested 25% if later 


experience in New York warranted such modification. 


(11) Allstate -- New York -- In the spring of 1958 Allstate became a sub- 
scriber to NYFIRO for the commerical and industrial classes of fire 
insurance. Thereafter it filed a 15% deviation for these classes. 

At a membership meeting in July, 1958, NYFIRO determined that it would 
request a hearing and oppose the deviation. Hearing was held in the 
fall of 1958 with the state agents association and NYFIRO in opposition, 
By a decision of January 8, 1959, the Superintendent approved the 
deviation. On March 2, 1959, the state agents association requested 


the Superintendent to grant it a rehearing. 


(12) Liberty Mutual -- Massachusetts -- An application for deviation on 
July 29, 1958 for windstorm and hail coverage, providing for a rate 
decrease of 25% based on a $100 deductible rather than a $50 Bureau 
deductible. The request was disapproved. Liberty requested a hearing 
which was held on October 16, 1958 before the departmental fire actuary. 
He ruled that the deviation was not a proper one under the fire rating 
law. On December 2, 1958, following an appeal by Liberty, the Commissioner 
affirmed this decision. Liberty appealed to the Supreme Judicial 
Court of Massachusetts where the appeal was heard by a single judge 
who reversed the decision of the Commissioner and remanded the matter 
to the Commissioner for further proceedings. The Court directed the 
Commissioner to entertain Liberty's proposal as one for a deviation of 


a character authorized by the law. 
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(13) Harford Mutual -- Virginia -- Application in 1958 for continuance 


of deviation on fire and allied lines. Deviation of 25% had been 
effective from 1928 to 1947 when reduced to 20% at which rate 

deviation had continued to 1958. Bureau opposed application at 

hearing on May 14-15, 1958. Corporation Commission ordered reduction 

in deviation to 10% in accordance with the revised application of 

rating formula in INA case despite showing by company that a substantial 
profit had been made during the period of the deviation. It is reported 
that many of the existing deviations in Virginia have been reduced as a 
result of the new application of the rating formula wherein deviations 
are held to a higher standard of profit than Bureau filings. It is 
understood that Harford has appealed decision of Commission to the 


Supreme Court of Virginie. 
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INDEPENDENT FIRE FILINGS 


On December 7, 1953, INA sent letters to a number of fire rating 
bureaus notifying them of its withdrawal of subscribership for certain 
dwelling classes. At the same time INA filed independent dwelling rates 
with the various insurance departments. This action resulted in many 


difficulties some of which are described below: 


North America 


(a) New York -- Hearing February and March, 1954 at which NYFIRO asked 


disapproval of INA's action. Superintendent's decision on September li, 


1954 approved INA's action but reserved question of adequacy of rates, 
NYFIRO and 12 groups of companies appealed to Appellate Division of 
Supreme Court which, following a hearing before a single judge, stayej 
INA's rates for six weeks until the entire court unanimously sustaine 
the Superintendent on November 30, 1954. Court of Appeals on two 
occasions refused to hear NYFIRO appeal and the Supreme Court of the 
United States dismissed an appeal. Cullen v. Bohlinger, 384 App. Diy, 


963, 136 N.Y. Supp. 2d 361 (lst Dept. 1954); leave to appeal denied ty 


Court of Appeals January 13, 1955, 308 N.Y. 1049, 124 N.E. 2d 3h2 (1955); 


appeal as of right dismissed on Court's own motion, 308 N.Y. 886, 126 
N.E. 24 564 (1955); appeal dismissed 350 U.S. 803, 76S. Ct. 56 (1955), 


Kaplan and Butler represented NYFIRO. 


(b) New York -- Early in 1955 NYFIRO asked Superintendent to call hearing 
on adequacy of INA's rates. After numerous postponements, hearings 
started on October 17, 1956 and concluded May 1, 1957. Kaplan and 
Butler represented NYFIRO and complaining companies, Coroon & Reynolds 


and America Fore. Agents and brokers organizations intervened. 
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Superintendent by a decision of September 4, 1957, ruled in favor of 
INA and against NYFIRO. NYFIRO, the complaining companies and the 
Agents Association appealed to the Supreme Court of New York. Argument 
on the case was held on March 18, 1959. On March 31, 1959, Appellate 
Division of the Supreme Court unanimously affirmed decision of the 
Superintendent. On April 23, 1959 Appellate Division denied a motion 


of NYFIRO for leave to appeal to the Court of Appeals. 


Pacific Coast -- Following filing and approval of independent filings 
in several states in area of Pacific Fire Rating Bureau, PFRB called an 
expulsion hearing before its Governing Committee to expel INA, 

May 20-21, 1954. PFRB decided not to expel INA, apparently because 

its by-laws and constitution were not considered sufficiently strong. 
On July 21, 1955 the PFRB adopted a by-law which, if approved by the 
states would have effectively prevented partial subscribership. 


PFRB sent it to several states for approval of Commissioners. 


Arizona -- Independent filing by INA disapproved by Commissioner 
December 22, 1953. Om August 22, 1955 Commissioner held hearing on 
proposed PFRB by-law. INA opposed it as did the Fire Insurance 
Exchange. On November 19, 1955, by-law was approved by Commissioner 

as reasonable. Superior Court of Maricopa County reversed Commissioner 
March 27, 1956 by granting INA's motion for judgment on the pleadings. 
PFRB and Insurance Department appealed decision, supported by the State 
Agents Association. INA and Fire Exchange resisted appeal supported 

by amicus brief of NAII. On February 19, 1958, the Supreme Court of 
Arizona unanimously upheld the decision of the Superior Court sustaining 


the position of INA. P.F.R.B. et al v. Insurance Company of North 
America et al, 83 Ariz. 369, 321 P 2a 1030. 
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Navada -- Independent filings approved effective March 1, 1954. 
Hearing on PFRB by-law held September 15, 1955 at which INA opposed 
it. Commissioner disapproved as unreasonable following opinion of 
Attorney General on January 30, 1956. PFRB appealed to Ornsby County 
Superior Court, March 23, 1956. The appeal had not been heard by the 
time of the decision of the Arizona Supreme Court in favor of INA on 
February 19, 1958. Shortly thereafter PFRB withdrew its appeal in 


Nevada. 


Utah -- Independent filings approved effective March 1, 1954 after 
strenuous objection by PFRB. Hearing on PFRB by-law held September 27, 
1955 at which INA opposed it. Commissioner had not decided case by 
February 19, 1958 when decision of Arizona Supreme Court was rendered 
supporting position of INA. Shortly thereafter PFRB withdrew its 


application to the Commissioner for approval of the by-law. 


Washington -- An independent filing by INA of all fire and allied line 
rates made by the Bureau was made on April 17, 1958 and the Bureau 
was advised that its filing authority was withdrawn effective upon 
approval but that INA would continue to subscribe for all services 
other than filing. Commissioner ruled that INA could not legally make 
independent filings while continuing to subscribe for other services. 
INA requested a hearing held on May 28 at which Bureau opposed 

INA. The Commission by order of June 30 rejected the INA filing. 

INA appealed to the Superior Court which conducted a hearing on 
October 16-17 and 20. On November 20 the Superior Court issued an 
order sustaining the Commissioner following which INA appealed on 


June 5 to the Supreme Court of Washington. 
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Other Companies 


(1) Allstate 

In 1954 Allstate filed on a national basis independent fire and ex- 
tended coverage rates and deviations for dwellings. (See Deviations of 
Other Companies, Virginia). These filings were actively opposed by a number 
of rating bureaus and agents associations. The most bitterly contested 
action took place in New York where NYFIRO, represented by Kaplan and Butler, 
requested a hearing to object to the Superintendent's approval of the 
independent filing. Following a hearing in which Allstate opposed NYFIRO's 
right to object to its filing, the Deputy Superintendent rendered a 
decision in January, 1955 holding that NYFIRO was not an aggrieved party 
such as had a right to ask for a hearing to object to an independent filing. 
NYFIRO appealed this decision to the Supreme Court. Several months later 
the Superintendent called a hearing on his own motion to review the 
adequacy of the Allstate and INA independent fire filings. The hearing took 
place in April and May, 1955. The Superintendent thereafter approved the 
Allstate rates at 15% below bureau rates rather than at the 20% level 
originally approved. Both NYFIRO and Allstate appealed. The case was 
argued on November 28, 1958. The Appellate Division in December 1958 up- 
held the decision of the Superintendent on the rates but also appeared to 
hold that NYFIRO was in fact an aggrieved party. In March, 1959 the Court 


of Appeals granted NYFIRO leave to appeal this decision. 


In 1954 Allstate, as part of its national program made a fire and 
extended coverage filing in Washington. Commissioner disapproved twice 
without a hearing. Following a hearing in February 1955, the Commissioner 


again disapproved the filing. Subsequently, following a second hearing, 


the filing was approved but with a reduction to 154%. 
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IV. INLAND MARINE INDEPENDENT FILINGS 
North America 
(a) General -- Hearing March 20-21, 1953, in Chicago before Sub-Committee 

of the NAIC to discuss reaffirmation of Nationwide Marine Definition, 
Independent companies led by Bradford Smith of INA took position that 
new broad forms of insurance were a new kind of insurance and that 
companies should be free to exercise their initiative in the public 
interest, without having their statutory underwriting powers restricte 
by the private definition. J. Victor Herd of the America Fore companies, 
representing the bureau point of view, objected to companies "flying 


solo." 


(b) Massachusetts -- Late in 1954 INA filed in numerous states seven so- 
called Dealers policies covering stock and merchandise of retail and 
and wholesale merchants. Immediately thereafter Harold Wayne of the 
Committee on Interpretation of the Nationwide Marine Definition sent 
letters to all Commissioners asking disapproval of these filings as 
inland marine, and shortly thereafter the Committee on Interpretation, 
@ private body, issued a Bulletin to all insurance departments stating 
the filings were not inland marine. Following the issuance of the 
Bulletin a substantial number of Commissioners refused to approve the 
filing. In Massachusetts, disapproval followed on December 7, 1954. 

A hearing was held before the Deputy Commissioner on January 18, 1955. | 
On March 7, 1955 INA received an adverse decision which was sustained 
on appeal to the Commissioner. INA appealed to the Supreme Court of 
Massachusetts which sustained the Commissioner but on entirely different 
grounds than the industry regulation on which the Commissioner had 


relied. Ins. Co. of North America v. Comm. of Ins., 134 N.E. ai 
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423 (1956). Shortly thereafter the Commissioner approved the filings 
as multiple line and these policies, as well as other similar ones 


have since been sold in Massachusetts. 


Washington -- On April 30, 1955 Commissioner of Washington, following 
hearing fined INA and several others for issuing logging company 

policies in violation of the Nation-wide Marine Definition. INA 

appealed to Superior Court of Thurston County which granted a restraining 
order pending appeal. On September 30, 1955 the Bureau attempted to 
intervene in support of Commissioner. Case settled by formal order of 


court on January 11, 1956 in favor of companies. 


Colorado -- Hearing was held on inland marine Dealers filing on 


March 2, 1955. Approval followed. 


Ohio -- A Hearing was held on May 19, 1955 at INA's request following 
disapproval of the inland marine Dealers filing. Decision followed 


approving policies as inland marine. 


Note: Subsequent to the original inland marine filing for seven types 
of Dealers Policies INA made a filing for a large number of 
dealers as a multiple-line rather than as inland marine. Several 
years later this filing was amended by another set of filings 
which INA calls Merchants Property policies. Hearings and 
proceedings resulting from the Dealers and Merchants Property 


filings are referred to in the next section under the title, 


Independent Multiple Line Filings. 


47932 O—60—pt. 4-10 
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V. INDEPENDENT MULTIPLE LINE FILINGS 

Insurance companies were given multiple line powers by legislation 
enacted in most states from 1945 to 1949 following the report to the NAIC 
in 1944 urging the adoption of such legislation by the Industry Committee 
of which Mr. Diemand was Chairman. 

INA's first major filing effort in this field was the filing in 
Pennsylvania in 1950 of the Homeowners policy. Homeowners filings had bee 
made in a large majority of states by 1955 with a minimum of actual hearings 
and direct opposition. One probable reason for the lack of industry opposj. 
tion in this early period was that the industry had not solved the problez 
of which organizations were to have "jurisdiction" over the policies. That 
did not come about until the American Insurance Association and subsidiary 
organizations became active late in 1954. Subsequent to that date frequent, 
organized opposition to INA's Homeowners and other multiple line filings 


has been encountered. 


North America 

(a) Louisiana -- Homeowners filed May 3, 1954. Hearing August 2, 1954 by 
Fire Division of Louisiana Commission followed by disapproval. Fire 
Division desired all companies to use the Inter-Bureau Comprehensive 
Dwelling Form. Amended filing disapproved October 26, 1954. Hearing 
before full Commission March 10, 1955 followed by disapproval. INA 
appealed to court on August 17, 1955. A further hearing was held befor 
the Commission on September 15, 1955 followed by another disapproval 
order. A second appeal to court was filed December 23, 1955. A third 
appeal was filed on January 13, 1956. The three appeals were consoli- 
dated and dismissed on July 30, 1956 following approval by the Com ' 


missioner of the Homeowners policy and filing. 
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North Carolina -- Homeowners filed July 21, 1954. Hearing before 
Commissioner on September 14-15, 1954 to consider approval of INA's 
filing and MPIRO's filing as well as Comprehensive Dwelling Policy. 
Homeowners policies disapproved on grounds of indivisible premium. 
Amendments to law in spring of 1955 permitted approval of Homeowners 
on December 1, 1955 although Bureau urged, and Commissioner required, 


uniform bureau filing. 


Virginia -- Homeowners Hearing July 2-3, 1956 before Corporation Com- 
mission. INA's filing opposed by Bureau, MPIRO, Inter-Bureau Advisory 
Group, TIRB, IMIB, National Bureau of Casualty Underwriters, MIRB and 
Agents Association. Opponents asked that Bureau be appointed sole filing 
agency for Multiple Line forms and requested approval of their cooperative 
form, i.e. MPIRO's. INA supported by Nation wide and Factory Mutuals. 
Both INA's filings and Bureau filings approved for the use of all 


companies. 


Texas -- Homeowners filed with the Texas Board of Commissioners in 
November, 1955. Shortly thereafter a conference was held between the 
Board and several INA officers and a brief was submitted in support of 
the filing. When no action was taken another conference was requested 
and held early in December, 1956. Thereafter INA petitioned the Com- 
missioners for a formal hearing which was held on December 14. 
Representatives of INA asked for approval and were supported by MPIRO. 
The Texas Advisory Committee, an unregulated association of insurance 
companies, did not formally oppose approval but asked for an indefinite 
delay in approval. The filing was referred to the Attorney General 


who gave an opinion sustaining its legality. ‘The Commission approved 
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a filing for all companies effective April 15, 1957, from which INA 


subsequently obtained a deviation. 


New York -- Inland marine Dealers policies were filed by INA early 

in 1955. A series of conferences between representatives of INA and 
the New York Department followed. A hearing on Commercial Property 
Coverages generally was held on December 20, 1955. INA filed the entin 
Dealers program on October 21, 1955 as Multiple Line. This filing was 
amended by a filing of March 21, 1956 which was approved by the Superip. 
tendent in June 1957 effective July 1. (A hearing had been held on 
April 13, 1956 to consider statistical plans). However, prior to the 
effective date the approval was suspended after a letter of objection 
sent to the Superintendent by Powers, Kaplan and Berger, counsel for 
NYFIRO. The independent filings of INA and the American Casualty of 
Reading were disapproved September 4, 1957 by an order of Superintendent 
Holz issued without a hearing. INA and American Casualty requested a 
hearing and it was held January 21-22 and March 19-20, 1958. NYFIRO 
opposed approval. Amicus briefs were filed by Chubb and NAII in 
support of INA and by the Multi-Peril Insurance Conference in support 
of NYFIRO. Superintendent Wikler reversed Superintendent Holz on 
August 6, 1958 and invited new independent filings which were made ani 
deemed approved about January 1, 1959. NYFIRO appealed to the Suprem 


Court of New York in Albany on December 4, 1958. 


Kentucky -- INA filed independently and had its Dealers program of 
multiple line policies approved in 1955. In November of 1957, INA 
attempted to amend this filing and the Commissioner took the position 
that it was a deviation subject to renewal. After a year of correspon 


dence in which INA refused to accept the Commissioner's position, the 
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latter ordered a hearing to determine whether the INA filing met the 
requirements of the law. The hearing was held on December 3, 1958 and 
March 17-20, 1959. At the March session, INA was opposed by the Bureau 
and the Multi-Peril Insurance Conference asked leave to file an 


Amicus brief. 


Indiana -- INA filed the multiple line Dealers policies in Indiana 

in 1955. The filing was approved. In February 1956, following a filing 
by the Bureau of the Commercial Property Policy recommended by the 
Inter-Regional Insurance Conference, the Commissioner asked INA to with- 
draw its filing. INA refused. Im March 1957, INA filed the Merchants 
Property policy. The Department requested that it be submitted as a 
deviation. An informal hearing was held by the Department on 

April 16, 1957. On August 14, 1957, the Department disapproved the 
Merchants Property filing although the Dealers filing continued 
effective. INA requested a formal hearing which was postponed pending 


the outcome of the New York hearing. 


Oklahoma -- The Insurance Board in the spring of 1957 raised objections 
to INA's existing Multiple Line Dealers independent filing first made 

as an inland marine filing. Following conferences between the Depart- 
ment and INA representatives, consent of the Board to the continued 

sale of the dealers policies pending a final decision was obtained. 

The Merchants Property Policies were filed and eventually approved early 


in 1959 as independent filing after two hearings before the Board. 


Arkansas -- Homeowners policies for INA and MPIRO were originally filed 


and disapproved in 1954. In April 1957 INA had a conference with the 








2030 


(x) 


THE INSURANCE INDUSTRY 


Commission on April 18 refiled the policies. This filing was 
disapproved on May 16. Forms and rates were again refiled at a 
second conference on May 28, 1957 at which time the Commissioner 
indicated favorable consideration would be given to the filing. 
However, this filing was disapproved by letter of Jume 19, 1957. A 
hearing was held on February 6, 1958 at the request of INA to review 
the order of disapproval. That filing was opposed by the state agents 
association. The Commissioner finally issued an order of approval, 


reversing previous orders of disapproval, effective June 15, 1958. 


Mississippi -- The Commission disapproved INA's filing of Homeowners 
policies in May 1954. A new filing, made in July, 1956, was not acted 
upon for some time. Informal conferences between INA representatives 
and the Commission were held in November, 1957 following which a new 
filing was submitted in December. The Attorney General gave a legal 
opinion in February, 1958 holding the Homeowners Policy could not be 
written under Mississippi law. That opinion was followed by an order 
of the Commission disapproving the filing. A hearing was requested. 
Hearing took place on May 15, 1958 at which the filing was opposed by 
the Attorney General and the Bureau. On June 11, 1958, the Commission 
again disapproved the filing. An appeal was taken to the Superior 
Court and argued on November 3, 1958. The Superior Court sustained the 
Commission. On April 6, 1959, INA appealed to the Supreme Court of 


Mississippi. 


Minnesota -- Late in 1957 the Commissioner notified INA that its rates 
for Homeowners policies must be raised 8%, as the Bureau had, to 


reflect a similar change in the fire rates following a change in the 
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Term Rule for fire insurance. INA refused to do so. A hearing was held 
before the Commissioner on January 9-10, 1958, at which time representa- 
tives of INA objected to the increase. A departmental employee admitted 
that the order of the Commissioner had followed urgings to that effect 
by Bureau companies. No decision was rendered by the Commissioner until 
October 21, 1958. His order notified INA that the elapsed time since 


his objections were raised had rendered them moot. 


Missouri -- INA originally filed Homeowners policies on May 14, 1954. 
Superintendent disapproved filing on May 25. On April 5, 1956, following 
the withdrawal of the Indemnity Insurance Company of North America from 
the Bureau, Indemnity filed the Homeowners policies with the Superin- 
tendent. This filing was not approved. During the summer of 1958 local 
counsel was retained to assist INA in securing approval of the Home- 
owners policies. After review it was determined that efforts should 

be made to secure approval by the 1959 Legislature of a bill clearly 
permitting the policies to be written. A bill was prepared and sponsored 


by the Superintendent. It is presently before the Missouri Legislature. 


Kentucky -- The new INA filing for a multiple line Funeral Directors 
policy was made with the Commissioner about January 1, 1959. The 
Commissioner after consultation with INA called a public hearing to 
review the filing, the first such public hearing ever called by the 
Commissioner. When the hearing began on March 18, it was postponed 
to permit the conclusion of the hearing on the Dealers policies. 


Thereafter it was adjourned to June 16. 
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VI. EXCESS OF LOSS 
Excess of loss insurance insures large risks, many of which have 
widely scattered locations, for losses from the perils of fire and allieg 
risks in excess of not less than $50,000 and up. Previous to the intro. 
duction of this type of insurance by American insurers it was furnished by 


Lloyd's, which continues to be a major market for this form of insurance, 


North America 

(a) General -- Early in 1951 INA led an effort to write Excess of Loss or 
Catastrophe insurance. NAIC approved the plan following hearings befor 
committees at which INA appeared. The plan was filed in most of the 
states. Williams, president of the IEA, sent a memorandum on November %, 
1950 to all Insurance Commissioners asking disapproval of the plan. ]p 


spite of this opposition the plan was approved in many states. 


(b) Ohio -- Dispute took place between INA and Ohio Department from late 
in 1950 to about Jume of 1951. Eventually plan was approved after in. 


formal hearing on April 17, 1951. 


(c) Ohio -- Legislative hearings were held on June 7, 14, 28, 1951 on bill 
to outlaw deductibles, apparently sponsored by agents. INA appeared 
because effect of passage would make excess plan unlawful. INA was 
supported by a substantial group of insureds who desired this form of 


coverage. Agents appeared in support of bill which was tabled. 


(ad) Mississippi -- INA filed plan with compulsory Bureau May 21, 1951. 
Bureau refused to file with Commission on grounds that it did not be- 
lieve plan was good for the industry rather than for any legal 


objection. 
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(e) Kentucky -- Commissioner called hearing early in September 1956 to 
discuss order which would abolish deductible and excess plans. INA 
appeared to defend its plan which was opposed by America Fore. 


Subsequent to hearing Department issued order disapproving INA form 


of filing. 
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Other Companies -- | viz. 


(1) 


(2) 


Chubb & Son employes a deductible plan with limits smaller than INA's; 
excess plan. Approval of Chubb's plan has been opposed in some 
jurisdictions. A hearing was held in Massachusetts on November 2, 195 
at which opposition was offered by Eastern Underwriters Association anj 
New England Fire Insurance Rating Association. There may have been 
other similar hearings on the same plan. Chubb attended the Kentucky 
hearing in September 1956, referred to above, because its plan was 
reviewed and subsequently disapproved. A hearing on the same subject 
involving the same group of companies was held in Virginia in 1957, 
following which the plan was approved, despite the opposition offered 


by the Bureau. 


The Factory Mutuals have a plan of Deductibles which has been opposed, 
Counsel for this group appeared to resist the Commissioners order in 


Kentucky at the hearing referred to above. 
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AUDITING 

Efforts have been made from time to time in a number of states to 
require the auditing by rate bureaus of fire insurance and multiple line 
policies such as the Homeowners and Dealers policies including those in- 
dependently filed. Historically, auditing or stamping was developed in 
the last half of the 19th Century as a price maintenance device by combina- 
tions of insurance companies to insure that member companies lived up to 
their price fixing agreements. The All Industry Fire Law permits companies, 
members or subscribers to Bureaus, to combine for this purpose under state 
regulation. 

The proponents of auditing have insisted that the auditing be done 
by a Bureau domiciled in the state. This would have the effect of requiring 
independent companies to submit their policies to the Bureau because of the 
expense of organizing a separate independent auditing bureau in each state. 
The Bureaus, on the other hand, have indicated that they would not furnish 
auditing services to non-members or non-subscribers. Required auditing 
would, therefore, deprive an independent company of the right to make 
separate independent filings, nullifying the very rights permitted by the 
All Industry Law. Even where a Bureau might furnish auditing services to 
an independent, the latter might well be subject to additional charges for 
the service and would be forced to disclose its business operations to 
competitors. 

INA, as it has made independent fire filings and has obtained approval 
for its Homeowners policies, has set up its own auditing sections in the 
seven processing offices located throughout the country. In these offices 


it examines its own independent policies. 
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North America 

(a) West Virginia -- The Bureau raised question of bureau auditing of 
Homeowners policies, including those independently filed. Two con- 
ferences were held in 1954 and 1955 followed by an order of the 
Commissioner holding the auditing of Homeowners policies was not re- 
quired. A provision for required auditing was included in the draft 
of the new West Virginia Insurance Code prepared for submission to the 
1957 West Virginia Legislature. It was originally backed by the Fire 
Bureau and was opposed by INA, the NAII and MPIRO. Following two 
legislative hearings in February 1957, the Code was enacted containing a 
requirement for auditing but permitting an individual company to maintaiy 


its own auditing office outside the state. 


(b) Arkansas -- Commissioner's order of March 7, 1956 required auditing 
of fire and allied lines policies. It also required that independent 
filings be rejustified each year, with the independent having burden of 
rejustifying filings. A conference was held on April 12,°1956 with 
Commissioner and INA, the NAII, a Mutual Company and the Southern Fire 
and Casualty Company, all of whom opposed the order. The commissioner 


suspended order and later rescinded it. 


(c) Kentucky -- An order issued by the Commissioner on March 9, 1956 re- 
quired bureau auditing of Homeowners, including those filed independently 
in order "to obtain uniformity as to coverage, rates and forms." 
Hearing was held March 12, 1956 wherein Department, assisted by Manager 
of Inter-Bureau and agents, supported order. INA, MPIRO, TIRB and 
NAII opposed. A subsequent order called for a six month trial period. 


MPIRO and INA appealed to Franklin County Court which ruled in their favor | 
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| on October 30, 1956. Commissioner did not appeal. Subsequently, the 
Commissioner issued several orders with the effect that insurers were 
required either to forward Homeowners dailies to the Bureau or to sub- 
mit to the more costly method of required Departmental examination. INA 
in December 1956 appealed from the Commissioner's order. 
An argument was made before Franklin County Court on January 14, 
she 1957 followed by order of court which held that Commissioner had 
re authority to inspect and review policies issued by insurers but that in 
effect this examination must be performed by the Commissioner himself 
ing a and could not be delegated to a private organization such as the Bureau. 
intain A complete audit of INA's Kentucky Homeowners policies and a spot check 
of INA's Kentucky Dwelling policies was made by representatives of the 
Kentucky Department. No action has been taken by Insurance Department 


as yet as a result of this review. 
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VIII. RATING BUREAU ASSESSMENTS 

Assessments have been a recurring problem for INA since its partia) 
withdrawal from the Fire Rating Bureaus on December 7, 1953. (see III 
Independent Fire Filings). Later, assessments also became a problem 
with respect to Multiple Line Policies such as Homeowners, where INA's 
filings were made and approved as independent filings where the Bureaus 
render no rating filing or auditing services. 

Demands have been made by some fire bureaus for payment of full 
assessments based on premiums for independent classes. In other cases, 
partial assessments for independent classes have been demanded, resulting 
in small credits by the application of varying formulae which in some 
instances have not been revealed. INA has taken the position generally 
that it is willing to pay a reasonable fee for services and information 
received even for items which are in the public domain. However, INA has 
resisted payment when Bureau demands were unreasonably high or where they 
were based on classes for which no services were rendered. 

The amounts of these assessments are sufficiently large on a nation. 
wide basis to diminish the value of independence for a partial subscriber, 
Related to the problem of assessment is the refusal by Bureaus to furnish 
materials to partial subscribers for independent classes. 

The assessment problem exists in many areas; only the most prominent 


are described. 


North America 
(a) New York - On July 1, 1954, NYFIRO submitted a notice of assessment 
for the second half of the year levying a full assessment for the 


independent classes as well as for those for which INA continued to 
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subscribe. A series of letters followed between NYFIRO and INA but 

no satisfactory compromise could be reached. NYFIRO has made a minor 
adjustment in INA's favor, roughly equivalent to INA's proportionate 
share of the Bureau's counsels' fee in the cases for the opposing INA's 
independence. This assessment has since been paid by INA under protest, 


pending final determination. 


Kansas - On August 14, 1956, the Bureau called INA's attention to 
its failure to include in the Premium Report for assessment 

the amount of its Homeowners premiums. Upon INA's refusal to pay 
the demanded assessment, Bureau notified INA on December 19, 1956, 
that unless the assessment was paid in full within 90 days, the 
Bureau would withdraw all services to INA. On February 19, 1957, 
INA agreed to pay the assessment under protest, pending final deter- 


mination. 


SEUA -- The amount of INA's assessments for classes of fire insurance 
has been in dispute since 1955. In 1956, SEUA requested premiums for 
Homeowners policies for assessment purposes. INA refused to submit 
premium figures and to pay assessment on its independent Homeowners 
filings and has paid fire assessments under protest as to the amount 
but refused to pay Homeowners assessment in states where these policies 
are filed independently. On April 28, 1957 SEUA served formal notice 
on INA that unless assessments were paid, all services would be ter- 
minated. On June 5, 1957, INA agreed to report premiums for Home- 
owners policies and pay assessments thereon in states where filings 


for fire dwelling classes were made through the SEUA, but not in states 


where such filings were made independently, pending a final determination. 
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(d) Tennessee -- Following the refusal of INA to pay assessments for 
premiums on independently filed Homeowners policies, notice was 
received on June 14, 1957 from the Bureau that, unless such assess. 
ments were paid forthwith, INA would be expelled. After negotiation 
INA accepted a proposal that the assessments be paid under protest, 
pending a hearing to determine the right of the bureau to make such 
assessments. Assessments have been paid since that time subject to 


the agreement. 


(e) Cook County -- The Inspection Bureau returned INA assessment checks 
on June 24, 1957 because of failure to include payments for assessments 
on independently filed Homeowners policies. Indications were that the 
Bureau would institute expulsion proceedings. However, the Bureau 
subsequently accepted our checks subject to further study. In 
January 1959 the Bureau formulated revised assessment rules and INA 


asked the Director of Insurance not to approve them. 


(f) Western Actuarial Bureau -- Fire rating bureaus in WAB territory, 
including about eighteen midwestern states directly and several 
others indirectly, adopted in early 1959 identical revised assessment 
ruies for members and subscribers. The rules in the opinion of INA, 
place an unfair assessment burden on partial subscribers. INA has 
protested the promulgation of such rules and has asked the Commission- 


ers of the states affected not to approve them. 
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Others Companies 

(1) Pennsylvania - Lumbermans Mutual Fire Insurance Co. and other mutual 
8= insurers were denied admission to the Middle Department, the fire 
ion rating bureau serving Pennsylvania, Delaware and part of Maryland, 
it, unless they paid full assessments on classes of insurance for which 
ich they were independent as well as those for which they were partial 
to subscribers. Proceedings terminated March 1, 1956, with a decision 


by Commissioner Smith who ruled that assessments could only be based 


on classes for which companies were subscribers. 
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IX. MISCELLANEOUS 
(a) Wave Damage -- This was program of independent insurance developed 
along Eastern Seaboard beginning in 1945 to provide wave wash insurang 
Remainder of industry refused to go along with INA and program was 


actively opposed by IEA. No hearings were held. 


(b) District of Columbia Case -- The Superintendent reduced fire rates 54 
October 29, 1945. Industry, including INA, opposed Commissioner 
because of method. INA refused to delegate authority to industry 
committee and was represented by its own counsel at hearings. Kaplan, 
counsel for NYFIRO, represented other companies. Superintendent 
reaffirmed order. INA indicated compliance but District Court, at 
urging of industry committee following argument on March 23, 1946, 
stayed compliance by INA with order pending decision. District Court 
held in June 1946 that there had not been a proper hearing, but Circuit 
Court reversed in 1948. Subsequently rates were reduced to level 
originally ordered by Superintendent. American Eagle Fire Ins. Co. 


v. Jordan, 67F. Supp. 76, 169 F.2d 281. 


(c) Maryland Rate Bureau Hearing -- INA requested hearing before 
Commissioner after it had refused to sign Constitution and By-Laws 
of new Rating Bureau without proviso that provisions would not 
interfere with its rights under law. Commissioner ruled in favor 


of INA following hearing on May 3, 1946. 


(ad) MPIRO Licensing -- A hearing was called on September 20, 1951, by 
the North Carolina Commissioner to consider the licensing of MPIRO 


and to consider the classification of the Manufacturer's Output 
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policy. A similar hearing was called on April 2, 1952 to discuss the 
handling of Multiple Line Policies. These hearings were attended 


by representatives of INA, the Bureau and numerous others. 


Multiple Location -- In the period from 1948 to 1951, hearings were 
held in a number of states regarding the proper method of rating 
multiple location risks for fire and extended coverage. Two hearings 
of major importance were held in New York state culminating in 
decisions of Deputy Superintendent Martineau on January 5, 1949 and 
Superintendent Bohlinger on December 26, 1950. An appeal was taken 
to the Supreme Court in 1951 which was settled prior to argument. 
During this period INA filed this class of business independently 
throughout most of the country. As a result, it was not a principal 
party to any hearing on the subject although it was represented in 


the New York hearings. 


Georgia Automobile Rate Case -- On February 7, 1958 the Commissioner 
issued an order suspending automobile rate increases approved in 
January for the National Bureau and several independent insurers 

such as INA. Suits were brought successfully by INA and others to 
enjoin the order of suspension. The Commissioner attemped unsuc- 
cessfully to have the court review the reasonableness of the rates. 
Thereafter the Commissioner appealed these cases unsuccessfully to 
the Supreme Court of Georgia which affirmed unanimously on October 10, 


1958, the order of the lower court permanently enjoining the Commis- 


sioner from suspending the automobile rate increases. 
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x. LEGISLATION AND REGULATION 

The resolution in favor of INA and other independent insurers of the 
right of independent activity in some areas under state regulatory lays bas 
spurred efforts by competitors and their trade associations to amend the 
laws of the various states so as to make them more restrictive. Such 
efforts have been made both in connection with recent insurance code 
revisions and by means of specific legislation. It has become necessary 
for INA representatives to attend legislative hearings in order to preven 
adoption of restrictive legislation. In numerous instances legislative 
problems have required the retention of local counsel. 

Similar problems have arisen in connection with regulations issued 
by Insurance Departments and actions of the National Association of 
Insurance Commissioners. 

While hearings conducted on proposed legislation or regulations have 
been the scene of differences between independents and bureau companies, 
they are not hearings relating to specific INA filings. Accordingly while 
they are reviewed here, they have not been included in the summary of the 


total number of hearings and court proceedings. 


North America 

(a) West Virginia -- Counsel for NBFU at a hearing on January 31, 1957 
recommended changes in the draft of the code prepared by the 
Insurance Department which would (1) deem insurers and rating 
organizations to be aggrieved parties under the rating law, (2) 
prohibit an insurer from supporting its independent filings by 
statistics of an advisory organization or from adopting the rate 


making recommendations of a rating organization for the class of 
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business covered by the filing and (3) call for a mandatory stay 
of orders of the Commissioner in case of serious injury or irreparable 
damage to an insurer. These proposals were opposed by representatives 


of INA and NAII at the hearing. The proposals were not adopted. 


Texas Deviation Statute -- a bill was introduced in the Texas 
Legislature in Janury 1957 requiring public hearings on all deviations. 
A representative of INA and local counsel succeeded in securing 
amendments to the bill which reduced its restrictive effect on inde- 


pendent activity in Texas. 


Wisconsin Multiple Line Regulation -- A hearing was held on 
September 20, 1957 to review a proposed regulation issued by the 
Insurance Department covering the treatment of filings of multiple 
line policies. A representative of INA together with other industry 
representatives objected to the form of the regulation. The Com- 
missioner appointed an industry Committee including a representative 
of INA to suggest changes. Meetings of the Committee were held in 
Chicago, New York and Madison and two meetings were held with 
Departmental representatives prior to the issuance of a regulation 
by the Department in June, 1958. A formal reservation as to one 


paragraph of the regulation was filed by INA and NAII. 


New York -- A bill was introduced in the 1958 session of the legis- 
lature at the instigation of the state agents association to amend 
the rating law by eliminating the rights to file independently and 


to deviate, thereby resulting in uniformity of rates. A representative 


of INA, together with local counsel, actively opposed the legislation. 
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Others opposing the bill included the NAII and the New York Insurance 


Department. The legislature adjourned without enacting the bill. 


Mississippi -- A bill was introduced in the 1958 session of the 
Legislature to amend the deviation section of the fire rating law 
to require the Commission's approval of all downward deviations. 
The bill also provided for a mandatory hearing on all deviation 
applications. Local counsel for INA and others including a NAII 
representative opposed the bill at a hearing before the Insurance 
Committees of the Legislature on February 6, 1958. The Legislature 


adjourned without enacting the bill. 


Kentucky -- Bills were introduced at the 1958 session of the Legis- 
lature, sponsored by the Commissioner, which would (1) prohibit an 
insurer from filing rates, manuals, rating plans or schedules made 

by a rating organization of which it was not a member, or of the filing 
of those made by another insurer, and (2) permit the Commissioner 

to adopt uniform basic policy contract forms for fire and automobile 
insurance and such other uniform basic policy contract forms as he 
might deem in the public interest. INA joined with NAII and some of 
its member companies in opposing the bills. The state agents associa- 
tion favored the bills. A representative of INA together with others 
appeared at a hearing before the House Banking and Insurance Commit- 
tee on February 25, 1958, to oppose the legislation. Local counsel 


was retained. The bills failed of passage. 


New York -- The New York Department called for an industry committee 


to assist it in the consideration of miltiple line legislation. An 
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organizational meeting was held on December 17, 1957 and INA was 
appointed to the committee and several sub-committees. Meetings 
attended by INA were held on July 15 at which the Department proposed 
changes in Section 46, the Powers Section. A meeting was also held 

on July 30. The industry generally recommended changes by regulation 
rather than legislation. When it became apparent that the legislation 
could not be readied for the 1959 session, the committees ceased to 


function. 


Arkansas -- Hearings on a revised Insurance Code were held before a 
commission in July, 1958. A representative of INA attended the 
hearings. On July 17 counsel for the Bureau, supported by counsel 
for NBFU, recommended a change in the All Industry Rating Law which 
would permit rating organizations to appeal from decisions of the 
Commissioner approving independent filings. The proposal was opposed 
successfully by representatives of INA and NAII. A hearing was held 
before the Senate Insurance Committee on January 30, 1959 to consider 


the Code prior to passage. 


Florida -- Hearings on a revised Insurance Code were held before an 
industry committee appointed by the Commissioner in November 1957, 
July, September, November (2 hearings), 1958 and February 1959. A 
representative of INA and local counsel were in attendance. At the 
September 1958 hearing the manager of the Bureau, supported by counsel 
for NBFU and the state agents association, proposed that the sentence 
of the All Industry Rating Law permitting partial subscribership be 
deleted from the rating law. Im addition, NBFU sought a change in 


the law which would provide an automatic stay of any order of the 
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Commissioner affecting rates. This would provide a temporary but 
effective procedural block for independent filings and deviations, 
The first proposal was effectively opposed by INA and NAII repre. 
sentatives and the second modified to remove the objectionable 


feature. 


Montana -- Hearings on a revised Insurance Code were held before 

the Commissioner in August, 1958. Representatives of INA attended 
the hearings and proposed at the hearing on August 18, with the 8up- | 
port of NAII, that the provision of the All Industry Rating Law 
providing for partial subscribership be inserted into the new fire 
rating law. This proposal was opposed by NEFU and the Mutual 
Alliance. Local counsel was retained to attempt to secure the 
amendment. The proposal was not adopted specifically. However, it . 
appears that the present law will be interpreted to accomplish the 


same result. 


Alabama -- Hearings on a revised Insurance Code to be submitted to 
the 1959 Legislature were held on September 8-12, 1958. A repre- 
sentative of INA attended the hearings and was among those proposing 
the adoption of the All Industry Fire and Casualty Rating Laws. 


That proposal was adopted. 


Georgie -- Hearings on a revised Insurance Code were held in October 
and December 1959. INA and other independent companies successfully 
opposed provisions backed by SEUA and others to block partial sub- | 
scribership and to restrict deviations. Local counsel was retained 
throughout the period. It was subsequently decided to hold the Code 


over to the 1960 Legislative Session for further study. 
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(m) M-1 Report -- The "M-1" Subcommittee of the Rates and Rating 


Organizations Committee of the National Association of Insurance 
Commissioners presented a tentative report at a hearing in New York 
on April 28, 1958 for consideration of the industry. The report 
concerned the filing of Multiple Line policies and among other things 
favored independent filing of such policies. INA, NAII and others 
supported the report, with minor reservations, against the opposition 
of some national associations and rating bureaus. At the June 1958 
meeting of NAIC the report was held over until December and an 
industry committee was appointed. INA was appointed over NBFU 
opposition to represent unaffiliated independent companies. Meetings 
of the committee and its subcommittee were held on July 14-15, 25, 
September 10, October 2-3, November 12 and December 2, 1958. 
Meetings of the M-1 Committee were held on November 14 and 23 to 
receive reports of the Sub-committee and review them. INA and NAII 
filed a report supporting the M-l report as did the Factory Mutuals 
and the Transportation Insurance Rating Bureau. The report was 
opposed by the National rating bureaus and associations, led by 
NEFU, the Interregional Insurance Conference, the National Bureau 
and others. At the December 1958 meeting of the NAIC, two meetings 
were held in relation to the report which was held over to the June, 
1959 meeting. INA was represented throughout in these meetings and 


hearings. 


O'Mahoney Subcommittee -- A Congressional investigation of the 
insurance business by the Antitrust and Monopoly Subcommittee of 


the Senate Judiciary Committee commenced with hearings in August, 


1958 on the subject of Aviation Insurance. Further hearings will 
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be held in May, 1959 on ocean marine insurance, mail order insurance 


and the role of rating bureaus. 


New York -- At a hearing on October 21, 1958, conducted by the 
Insurance Department to consider legislation for the 1959 Legislative 
session, the agents association proposed an amendment to the Rating 
Law that rate filings be required to provide fair and reasonable 
compensation to agents and brokers. The companies and associations 
present opposed the proposal. Subsequently the agents procured the 
introduction in the 1959 Legislature of a bill containing such a pro. 
vision. INA retained local counsel to oppose the bill. The bill 
passed both houses of the Legislature but was vetoed by the Governor 
on March 10, following the filing of statements in opposition by the 


Insurance Department, INA and others. 
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PART II 
CHRONOLOGICAL LIST OF ADMINISTRATIVE 
HEARINGS AND COURT PROCEEDINGS OF INA 

The list set forth below has been extracted from Part I of this 
review to indicate by year and trend the frequency of administrative hearings 
and court proceedings involving INA. The list reveals that there were early 
peaks of frequency in the period of 1946 and again in 1949-51. These were 
caused mainly by the installment premium controversy plus deviation proceedings 
in the later period. A definite upswing in activity commenced in 1954 which 
has continued at an extremely high level from 1955 on. For example, in the ten 
year period 1945-54 there were 61 hearings and proceedings, or an average of 6 
per year. In the four and one-third year period since 1955 there have been 69 
hearings and proceedings, or an average of 16 per year. 

No similar list has been prepared for hearings and proceedings per- 
taining to legislation and general regulation which are reviewed in Section X of 
Part I. A study indicates, however, that commencing in 1957 there has been a 
drastic increase in the number of such proceedings. The efforts of competitors 
to restrict independent activity by changing laws and regulations following INA's 
successful court actions in the period from 1954-57 have required that INA be 
represented and participate in hearings and other proceedings in such matters. 
Some indication of the additional effort required by these activities can be 
understood by the fact that representatives of INA attended, in 1958, over 25 
hearings and other proceedings relevant to legislation and general regulation in 
addition to the 17 listed administrative hearings and court proceedings. 

For the purpose of placing the various hearings in chronological 


order the date of a hearing has been used. Where there was more than one day 


involved, the date has been fixed generally by the last date on which the hearing 
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was conducted. In the case of court arguments and other proceedings the date of 
each court order was used in order to indicate the date of the termination of th. 


court proceeding with minor exceptions indicated in the list. No substantia) 


change in either frequency or trend would have occurred had a different methog ‘ 


been used for fixing the time. 


been made of the briefs and other papers prepared and filed in administrative 


In considering the list it should be understood that no mention has 1948 


rn, 


hearings, and similarly no mention has been made of the pleadings, briefs anj 


— 


oral arguments required in court proceedings. ‘ 


195 


19K6 


1gk7 


Five days of hearings commencing in December, 1945 in the District of 
Columbia Rate case. ] 


Installment premium endorsement hearing in New York, February 2, 1946. 


Stay proceedings before District Court in District of Columbia Rate Case, 
March 21, 1946. 


Installment premium endorsement hearing in Florida, April 15, 1946, 


-, 


Maryland Rating Bureau hearing on Constitution and By-Laws, May 3, 1946, 


rm 


Installment premium endorsement hearing in Connecticut, May 28, 1946. 
First installment premium endorsement hearing in Virginia, July 18, 1946, 1950 
First installment premium endorsement hearing in Mississippi, July 18, 19h6, 

First installment premium endorsement hearing in North Carolina, July 2h, 1% 


Second installment premium endorsement hearing in Mississippi, August 18, 19%, ; 


Third installment premium endorsement hearing in Mississippi, February 7, 19) 


Second installment premium endorsement hearing in Virginia, February 25, 1947. 





ive 


An 9 A ert 


946. 

}» 196. 
r Ql, 10M, 
; 18, 19%, 


"y 7, 1M, 
25, 19M, 


THE INSURANCE INDUSTRY 2053 


First installment premium endorsement hearing in Oklahoma, March 12, 1947. 


Chancery Court hearing on installment premium endorsement in Mississippi, 
September 9; 1947. 


Second installment premium endorsement hearing in North Carolina, 
December 16, 1947. 


Supreme Court of Virginia decision in installment premium endorsement case, 
April 26, 1948. 


Supreme Court of Mississippi decision in installment premium endorsement 
case, June 14, 1948. 


Decision following Multiple Location hearing in New York, January 5, 1949. 
First hearing on Pennsylvania fire deviation, February 7, 1949. 

First installment premium endorsement hearing in Louisiana, March 23, 1949. 
Installment premium endorsement hearing in Colorado, April 7, 1949. 

Inland marine jewelry deviation hearing in New York, June 13, 1949. 


Second hearing on Pennsylvania fire deviation, July 7-8, 25-27, and 
August 1-2, 1949. 


Second installment premium endorsement hearing in Louisiana, September 2, 
1949. 


Second installment premium endorsement hearing in Florida, October 31, 1949. 


First installment premium endorsement hearing in Massachusetts, 
February 16-17, 1950. 


Third installment premium endorsement hearing in North Carolina, 
March 1-3, 1950. 


Installment premium endorsement hearing in Arkansas, March 14-16, 
1950. - 


Decision of Montgomery County, Alabama Court holding North America entitled 
to hearing on installment premium endorsement disapproval, March 24, 1950. 
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Second installment premium endorsement hearing in Massachusetts, April 13. 
14, 16, 1950. 1953 


Installment premium endorsement hearing in Alabama, May 9, 1950. 
Fourth installment premium endorsement hearing in North Carolina, July 19, 19%, 


Decision of Florida Court directing Commissioner to decide installment pregi, 
endorsement problem, September 26, 1950. 


Second installment premium endorsement hearing in Oklahoma, October 9, 1950, 


Decision following Multiple Location hearing in New York, December 26, 1950, 


1958 


Excess of loss hearing in Ohio, April 17, 195l. 


Decision of Supreme Court of Arkansas on installment premium endorsement, 
April 30, 1951. 


Installment premium endorsement hearing in Nevada, May 7, 1951. 
Hearing on Cook County, Illinois fire deviation, May 15-16, 1951. 


Hearing before Legislative Committee in Ohio on Excess of Loss, June 7, 1k 
and 28, 1951. 


Hearing on MPIRO licensing in North Carolina, September 20, 1951. 


Decision of Massachusetts Supreme Court on installment premium endorsement, 
October 19, 1951. 


Stay proceedings before Circuit Court in Cook County deviation, October 25, 
1951. 


1 
Hearing on problems of multiple line insurance in North Carolina, April 2, 
1952. 


Decision of County Court on Cook County fire deviation, April 3, 1952. 
Installment premium endorsement hearing in West Virginia, May 6, 1952. 


Second Cook County Deviation hearing set for June 16, 1952 and subpoenas 
issued before opposition withdrew. 
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Decision of Appellate Court in Cook County, fire deviation, March 5, 1953. 


Re-Affirmation hearing Marine Definition before NAIC Committee in Chicago, 
March 20-21, 1953. 


Decision of Supreme Court of Illinois in Cook County deviation, May 15, 1953. 


Fifth installment premium endorsement hearing in North Carolina, October 12, 
1953. 


Independent fire filing hearing in New York, February 25-26, March 5, 1954 
(Cullen v. Bohlinger). 


Expulsion hearing before Pacific Fire Rating Bureau, May 20-21, 1954. 
Homeowners policy hearing in Louisiana, August 2, 1954. 
Homeowners policy hearing in North Carolina, September 14-15, 1954. 


Stay proceeding before Supreme Court in New York on independent fire filing, 
October 18, 1954. 


Stay decision of Appellate Division of Supreme Court of New York on independent 
fire filing, October 21, 1954. 


Auditing hearing on Homeowners policies in West Virginia, November 17, 1954. 


Decision of Appellate Division of Supreme Court of New York on independent 
fire dwelling filing, November 30, 1954. 


Stay application denied NYFIRO by Chief Judge Conway of Court of Appeals 
in independent fire dwelling case, December 1954. 


Leave to Appeal and renewed stay application denied NYFIRO by New York Court 
of Appeals in independent fire filing case, January 13, 1955. 


Inland Marine dealers policy hearing in Massachusetts, January 18, 1955. 
Third installment premium endorsement hearing in Louisiana, February 23, 1955. 
Inland Marine dealers policy hearing in Colorado, March 2, 1955. 


Second Homeowners hearing in Louisiana, March 9-10, 1955. 


Appeal as of right denied NYFIRO by New York Court of Appeals in independent fire 
filing case, April 12, 1955. 
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Inland Marine Lumber policy hearing and fine in Washington, April 30, 1955, 
Inland Marine dealers policy hearing in Ohio, May 19, 1955. 

First Homeowners Appeal filed in District Court in Louisiana, August 17, 1955, 
Independent fire filing PFRB by-law hearing in Arizona, August 22, 1955, 
Third Homeowners hearing in Louisiana, September 15, 1955. 

Independent fire filing by-law hearing in Nevada, September 15, 1955. 
Independent fire filing by-law hearing in Utah, September 27, 1955. 


Appeal dismissed by Supreme Court of the United States in New York inde. 
pendent fire filing, October 10, 1955. 


Auditing of Homeowners policies hearing in West Virginia, November 9, 1955, 
Commercial property hearing in New York, December 20, 1955. 


Second Homeowners appeal filed in District Court in Louisiana, December 23, 1957 
1955. 951 


Stay in Superior Court in North Carolina to prevent fire bureau from inter. 
fering with deviation, January 5, 1956. 


Superior Court in Washington, issuance of order reversing Commissioner on 
inland marine Lumber camp policies, January 11, 1956. 


Third appeal in Louisiana Homeowners case, January 13, 1956. Three appeals 
later consolidated and dismissed on July 30, 1956 following Commissions 
approval of policies. 


Decision of Superior Court in North Carolina upholding Bureau right to 
hearing on fire deviation filing, January 26, 1956. 


Supreme Court of North Carolina denial of INA request for continued use of 
deviation pending appeal on Bureau's right to hearing, March 3, 1956. 


Auditing of Homeowners policies hearing in Kentucky, March 12, 1956. 


Appeal to Ornsby County Superior Court, Nevada by PFRB in independent fire 
by-law case, March 23, 1956. 


Decision by Superior Court of Maricopa County, Arizona reversing Com- 
missioner in independent fire PFRB by-law case, March 27, 1956. 


Auditing of fire and Homeowners hearing in Arkansas, April 12, 1956. 


Commercial property hearing in New York on statistical plans, April 13, 19%. 
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Supreme Court decision in Massachusetts on inland marine dealers policies, 
May 4, 1950. 





First hearing ly 
1he15, July 13, 1956. 


n fire and Homeowners deviation in North Carolina, June 5-7 


we 
~ 


Hearing on Homeowners 
July 2-3, 1956. 


ing before Virginia Corporation Commission, 


Federal District Court of District of Columbia, denial 
stay by bureau companies in fire deviation proceeding 





Circuit Court of Appeals for District of Columbia, denial of appeal for stay 





by bureau companies in fire deviati proceeding, August 16, 1956. 
Excess of loss fire insurance hearing in Kentucky, September 6, 1956. 


First Court decision in Kentucky Homeowners auditing case on October 30, 1956. 


Homeowners hearing in Texas, December 14, 1956. 


, 








Decision of Federal District Court dismissing motion of Superintendent for 
summary judgment ir > Columbia fire deviation, January 10, 1957. 


Second court decision in Kentuc 





owners auditing case, January 


First rehearing on fire and Homeowners deviation in North Carolina, August 


September 6, 1956 and January 16, 1957 


Decision of Federal District Court dismissing motion of INA in District of 
a : 


Columbia fire deviation case, January 17, 1957. 


Merchants Property Policy hearing in Indiana, April 16, 1957 


Fire and Homeowners deviation hearing before Virginia Insurance Commissioner, 
April 16, 1957. 


Hearing on adequacy of INA's independent fire rates i 
November 1, December 19, 1956, February 27-28, ril 30 and May 1, 1957. 
Fire deviation hearing before Virginia Corporation Commission, September 30 
and October 4, 1957. 


Homeowners 4 
November 6, 





ent, informal hearing in Georgia covering SEUA territory, 
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1958 
Homeowners term rule hearing in Minnesota, January 9-10, 1958. 
Homeowners filing hearing in Arkansas, February 6, 1958. 


Decision of Supreme Court of Arizona in independent fire PFRB by-law 
proceeding February, 1958. 


Fire deviation, hearing in Texas, February 26, 1958. 


Commercial property hearing in New York, January 21-22 and March 19-20, 


1958. 
Rehearing on Texas fire deviation, March 26, 1958. 


Second hearing on fire and Homeowners deviation in North Carolina, May l, 


1958. 
Hearing on Homeowners filing in Mississippi, May 15, 1958. 


District Court of District of Columbia issuance of precipe dismissing 
action of Bureau Companies against INA fire deviation, May 23, 1958. 


Hearing on independent fire f! in Washington, May 28, 1958. 
Decision of Court against C of Georgia on automobile rates, 
May 29, 19%. 


Hearing on agreed amount endorsement fire deviation in Ohio, July 29-30, 


1958. 


Decision of Supreme Court of Georgia sustaining lower court in automobile 
rate case on October 10, 1958. 


Superior Court decision in Homeowners filing in Mississippi, November 3, 195, 


Third hearing on North Carolina fire and Homeowners deviation, November 12. 
13, 1958. 


Superior Court decision in independent fire filing proceeding in Washington, 
November 20, 1958. 


Appeal by NYFIRO to Supreme Court in Commercial Property case, in New York 
December 4, 1958. 

1299 
Hearing on Merchants Property Policy in Oklahoma, January 3, 1959. 


Appeal to Supreme Court of Washington in independent fire filing, 
January 5, 1959. 
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Rehearing on North Carolina fire and Homeowners deviation, February 1l, 
1959. 


Hearing on Merchants Property policy in Kentucky, December 3, 1958, 
March 17-20, 1959. 


Hearing on Funeral Director's policy in Kentucky called on March 18, 1959 
but adjourned to June ee. 


Decision of Appellate Division of Supreme Court in New York affirming 
decision of the Superintendent on adequacy of INA's independent fire 
rates, March 31, 1959. 


Appeal of Homeowners case to Supreme Court of Mississippi, April 6, 1959. 
Leave to appeal to Court of Appeals denied NYFIRO by Appellate Division of 


Supreme Court in New York in proceeding on adequacy of INA's independent 
fire rates, April 23, 1959. 
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State of New York Insurance Department 


SerremBer 14, 1954 


In the matter of the 


INDEPEenpEenT Fmg Friinc or THE 
Insurance Co. or NortH AMERICA, ET AL. Decision 


rOR 


Dweximeo Crasszs 009, 019, 029 anv 011 


— 


In its petition for this hearing the New York Fire Insurance 
Rating Organization (a duly licensed rating organization herein. 
after referred to as “NYFIRO”) (1) complains that the Insurance 
Company of North America and Philadelphia Fire and Marine 
Insurance Company (both duly licensed foreign insurers herein- 
after called “North America Companies”) violate its property 
nghts and the New York Insurance Law by the filing with the 
Superintendent of Insurance and obtaining approval of rates for 
the so-called “dwelling classes” (Classes 009, 019, 029 and 011 , 
and (2) requests the Superintendent to withdraw approval of such 
filing. During the course of the hearing fifty duly licensed insurers, 
all members of NYFIRO, intervened along with and in support of 
the petiuoner. The North America Companies appeared at the 
hearing; entered a general denial and moved to dismiss this pro- 
ceeding on jurisdictional grounds. 

The hearing was held in the New York City Office of the In- 
surance Department on February 25, 26 and March 5, 19. 
NYFIRO called three witnesses: Sumner Stanley, Genera! Man- 
ager of NYFIRO John R. Barry, who appeared as Chairman of 
a Subcommittee of NYFIRO and Mr. Joseph F. Collins. Chief of 
the Rating Bureau of the Insurance Department. NYFIRO also 
introduced a number of exhibits. During the hearing Mr. Russell 
Carson read a statement on behalf of the New York State Asso 
ciation of Insurance Agents in opposition to the actions of the 
North America Companies. The North America Companies did 
not cal] any witnesses but introduced several exhibits. 
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The principal facts are clear and are not in dispute: 


On December 7, 1953 the North America Companies were 
subscribers to NYFIRO foe all classes of risks rated by NYFIRO 
in respect to fire and allied lines of insurance. On that day the 
North America Companies notified NYFIRO that they termi- 
nated subscribership for rating services for the dwelling classes 
effective March 1, 1954. Such rating services included rates for 
fire, extended coverage, additional extended coverage, windstorm 
and hail, vandalism and malicious mischief and ume element cov- 
erages. As used herein dwelling classes include: under Codes 009, 
019, 029, dwellings, other than seasonal or farm dwellings, of not 
more than four families, specifically: 


029—Dwellings: buildings only when writen on separate 
policy. 
009—Household contents of dwellings, when contents are 
* written on separate policy. 
019—Dwellings: buildings and contents when both are written 
on same policy. 
Also included herein under “dwelling classes” is 


Code 011 which covers: seasonal dwellings, seasonal boarding 
and rooming houses, camps, auto courts, tourst cabins— 
buildings and contents. 


The notice of December 7, 1953 further stated that the North 
America Companies desired to retain subscribership privileges for 
the remaining rating services of NYFIRO. 

In respect to the dwelling classes, the North America Com- 
panies on December 7, 1953 independently filed with this Depart- 
ment class rates and schedules substantially identical with those 
fled by NYFIRO on behalf of its members and subscribers. The 
proposed effective date of the North America independent filing 
was March 1, 1954 thereby coingiding with the effective date 
specified in their letter to NYFIRO in which they terminated sub- 
scribership for the dwelling classes. The independent rate filing of 
December 7, 1953 was deemed to meet the requirements of the 
New York Rating Law by operation of that section of the law 
which provides that a filing not disapproved during a waiting period 
of 15 days or any extension thereof shall be deemed approved.! 

In its letter dated February 2, 1954 petitioning this hearing, 

' Insurance Law, Sectiom 184 (4). 
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NYFIRO alleged in respect to the independent North America 
dwelling class filing of December 7, 1953 that: 


(1) 


NR 


3 


~~ 


(4) 


(6) 


In making such filing the North America Companies ap. 
propriated to their own use without consent of the Rat. 
ing Organization, forms, rules and rates owned by the 
Rating Organization which had been merely loaned to 
the North America Companies. 

This appropriation was in violation of the law and the 
Consttution and By-Laws of NYFIRO. 

The attempt of North America Companies to become 
limited subscnbers was in violation of law and the Con- 
stitution and By-Laws of NYFIRO. 

The filings were not in effect independent but were in 
violation of the Constitution and By-Laws of NYFIRO 
and an attempt to circumvent the deviation section of 
the Insurance Law by placing the North America Com. 
panies in a position of later attempting to modify these 
filings downward without confonming to the requirements 
of the deviation section. 

The North America Companies’ filing did not meee the 
standards of the rate approval set out under the In- 
surance Law. 

The filing of the North America Companies constituted 
an undefined, unfair trade practice in violation of Sec- 
tion 278 of the Insurance Law. 


During the course of the hearing it became apparent that two 
issues had to be determined prior to any consideration of other 
points raised by the petition of NYFIRO. Accordingly I restricted 
the evidence adduced to that relevant to these quc».ons: 


(1) 


(2) 


Does the New York Rating Law and the Constitution 
and By-Laws of NYFIRO give the North America Com- 
panies the night to subscribe partially to the services of 
NYFIRO? 

Were the North America Companies entitled to make 
and secure approval of the kind of filing made by them 
on December 7, 1953? 


As to the remaining contentions of NYFIRO, including the 
question relating to whether or not the North America Com- 
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panies’ filing of December 7, 1953 meets the standards of reason- 
ableness, adequacy, non-excessiveness and non-discrimination set 
out in the rating article, I ruled that in the event the Department 
answers the questions set forth in the preceding paragraph in 
the affirmative I would then regard the hearing as adjourned to 
3 future date at which ume there would be entertained any peti- 
tion {rom any qualified person or organization which alleges that 
the North America Companies’ filing does not comply with the 
provisions of the Insurance Law. 

NYFIRO is an unincorporated association of insurers and has 
beer licensed by the Insurance Department of the State of New 
York to make rates for fire and allied lines. As of February 1, 
1954, 178 insurers doing business in this State were members of 
NYFIRO and 81 were subscribers. The difference between a 
member and a subscriber is that a member has the right to vote. 
Stock fire insurers are eligible for membership and subscribership 
is open pursuant to the New York Insurance Law? and the Con- 
stitution and By-Laws of NYFIRO to all duly licensed insurers. 
Practically all stock imsurers writing direct fire insurance in New 
York are either members of or subscribers wt NYFIRO as are 
about 90% of all msurers writing direct fire and allied lines busi- 
ness in this State. Members and subscribers of NYFIRO write 
about 90% of the fire and allied line premium volume in this state. 

In additioa to NYFIRO and the National Automobile Under- 
writers Association which rates automobile fire insurance, there are 
three other fire rating organizations licensed in New York. They 
are the Underwnters Rating Board which provides rating services 
to the advance premrum cooperative fire imsurers licensed under 
Anicle XIB of the Insurance Law; Factory Mutual Rating Bureau 
which is the rate making agency of the Associated Factory Mutual 
Fire Insurance Companies, a group specializing in the insurance of 
sprinklered propertes of high grade construction and the Mill and 
Elevator Rating Bureau which makes rates for mutual insurers 
wnting grain riska There are also some independents in the fire 
fied which file their own rates: Affiliated FM Imeurance Co. a 
stock corporation used by the Associated Factory Mutual group 
to write non-sprinklered risks; the Associated Reciprocal Exchanges; 
the Warner Reciprocals; Bakers Lloyds; New York Merchant 
Bakers Mutual; Workmen's Mutual Fire which insures household 
furniture of members of labor unions; Livingston County Mutual 


2 Insurance Law, Section 181 (4). 
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Fire Insurance Co. and West Seneca Mutual Fire Association which mur 
are advance premium cooperatives. 25,0 

Two mutual insurers, subscribers to NYFIRO for all other nas 
classes rated by it, do not subscribe for lumber and woodworking and 
risks for which classes they make their own filings based on their NY! 
own system. Likewise the members of the Mill and Elevator Rating bets 
Bureau partially subscnbe to NYFIRO in that they do not sub and 
scribe to NYFIRO for grain risks. Similarly several cooperative in. repe 
surers subscribe to NYFIRO only for sprinkler leakage insurance. 

Up to the time of the filing of the North America Companies dwe 
on December 7, 1953, no stock company had attempted a partial effe 
subscnbership and other than the Affiliated FM Insurance Co. no inte 
stock insurer had made an independent filing of fire rates. 

Rates made by NYFIRO are either class rates or schedule tha 
rates. Class rates are usually applicable to all risks within a de- hs 
fined classification. Schedule rates are determined specifically for 
each individual risk after inspection and are the result of the ap- PE 
plication of certain charges and credits reflecting detailed physical 
characteristics of the risk in accordance with the applicable rating ie 


schedule. Approximately 350,000 rate cards are published by 
NYFIRO in respect to schedule rated risks. In this State the dwel. 
ling classes produce about 34% of the fire premium volume and 
about 70° of the total fire policies issued fall into these classes. | 
Generally dwellings are class rated although less than 1% of 
dwellings such as large area country estates and fire resistant dwell- 
ings are schedule rated. On the other hand about 15° of fire msks 

in New York are class rated in addition to dwellings and thus about 
one-half of the New York fire premium volume is class rated and 
about one-half schedule rated. 


In its rate filings with this Department NYFIRO employs a 
system of grading cities, towns and fire districts. Under this system, 
cities and towns are graded A, B, C or D. This classification is 
sometimes referred to as the “town list”. These gradings run through 
the whole fabric of fire rate making, including both class and sched- 
ule rating. The “town list” is the end result of a considerable 
expenditure of time and money and it results from a rather detailed 
and periodic inspection of the fire protective facilities of cities, towns 
and fire districts. In the 90 cities of this State having a population 
over 25,000 the inspections are made by personnel of the National 
Board of Fire Underwriters, a duly qualified advisory organization, 
on the basis of a copyrighted grading schedule prepared by it. In 
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municipalities under 25,000 and occasionally in the cities over 
25,000 the imspections are done by personnel of NYFIRO on the 
basis of thé National Board Grading Schedule. These schedules 
and the inspection reports of the National Board are supplied to 
NYFIRO for no fee in accordance with the working arrangement 
between the parties and are intended for the use of the members 
and subscribers of NYFIRO. The National Board also makes its 
reports available to the particular city reported upon. 

In adopting the rate filing of NYFIRO in respect to the 
dwelling classes as its own filing the North America Companies in 
eflect appropriated the “town list”, since the “town list” is an 
integral part of the filing for such classes. 

The North America Companies have informed their producers 
that if any msk in the dwelling classes is subject to schedule rating 
that a specific rating may be obtained from the insurers upon 
application. 

On March 1, 1954, the North America Companies sent the 
following letcer to their New York agents: 


“North America Companies’ independent rate filings for 
the Dwelling Classes become effective for use in your State on 
March 1, 1954. This change in rate filing authority was an- 
nounced to our agents in letter dated December 1, 1953. As 
stated in that letter, North America Companies’ direct filings 
are identical with those presently effective. 

“Under separate cover you will receive a Fire Manual. 
An order blank is attached for the requisitioning of forms and 
endorsements from your Processing Office. The clasees of 
business included in our independent filings are: 


1. Household contents of dwellings, when contents are 
written on separate policy. 

2. Dwellings—buildings and contents, when both are writ- 
ten on same policy. 

3. Dwellings—buildings only, when written on separate 
policy. 

4. Seasonal Dwellings, Seasonal Boarding and Rooming 
Houses, Camps, Auto Courts, Tourist Cabins—Build- 
ings and Contents. 


“The above classifications include the coverages of Fire, 
Extended Coverage, Additional Extended Coverage, Wind- 
storm and Hail, Vandalism and Malicous Mischief, and Tume 
Element. 
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“Your Service Office, upon request, will provide rate; 
promptly for those classes of risks referred to in the Fir 
Manual for which specific rates must be promulgated. 


“Please mai! all daily reports, endorsements, binders and 
cancellations applicable to all classes of fire business direct to 
the following address: 


Springfield Processing Office 
North America Companies 

195 State Street—P.O. Box 22+ 
Springfield, Massachusetts 


“The company will audit the business within the scope o/ 
our filings, following precisely present practices. When neces. 
sary, criticisms will be issued. The forwarding of all classes of 
fire business directly to the Processing Office will simplify mail. 
ing and accounting procedures, and we will send to the Bureay 
classes requiring their audit. 

“We are confident that you will wish to join us in taking 
this inaugural step to meet the needs of our policyholders and 
agents.” 

ue 

NYFIRO contends that the March 1, 1954 letter was an in- 
struction to the North America agents to use for all classes of fire 
business the rates, schedules and forms of NYFIRO. This, 
NYFIRO argues, would also include any changes made in rating 
cards on schedule rated risks. The North Ar:necrica Companies 
argue that the Ietter merely was intended to notify agents of the 
independent filing and to instruct them to apply to the companies 
to obtain rates for schedule rated risks within the dwelling classes. 

As has been pointed out even schedule rating to some extent 
employs the town grading system. Dunne 1953 NYFIRO made 
91,395 inspections and 167,302 specific schedule rates were com- 
puted and published. 

The approximate annual cost of operating NYFIRO is about 
$2,100,000. it was estimated at the hearing that it would cost at 
least $20,000,000 to reproduce the rating data cathered by the 
rating organization. Apart from expenses attnbutable to the prepa- 
ration of the “town list” the bulk of the expense of NYFIRO is 
attributable to the rating of schedule rated risks. 

The Nerth America Companies have offered to pay to 
NYFIRO a reasonable sum for the use of the rating services of 
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the NYFIRO for the dwelling classes. This offer has been refused 
by NYFIRO and the question of compensation is not involved in 
this hearing. NYFIRO has consented to the use of its “town list” 
and other rating data by other rating orgamizations. 

Between December 7, 1953 and the dale of the hearing 
NYFIRO had made certain shifts and changes im its Glings with 
this Department. Some rules have been changed and revisions of 
forms filed. Thirty-four classificauons of cities and towns have 
been changed and there have been approximately 75 changes in fire 
protection district boundaries. Thus at the time of the hearing the 
independent filing of the North America differed from the filing 
in effect for members and subscribers of NYFIRO to the extent 
of the aforementioned changes or variations. 

As stated above, at the hearing, I hmited evidence to two 
jagues : 

1. Does the New York law and the rules and regulations 

of NYFIRO permit partial subscribership? 

2. Were the North Amenca Companies entitled to make and 


secure approval of the kind of filing made by them on 
December 7, 1953? 


1. Pnor to 1944 the majonty of states in this country did not 
reguiate fire or casualty insurance rates. New York, was in the 
minority in that it had a rate regulatory law since 1911, which 
law was substantialls strengthened in 1922. 

Following the South-Eastern Underwnters Association case 
in June 19443 and the enactment of Public Law 15 in 1945,4 
practically all the states adopted rate regulatory legislanon patterned 
after the Commissioner’s-All Industry bills. These bills, one for 
fire insurance and one for casualty imsurance provided, in the 
opinion of the National Association of Insurance Commissioners 
and the All-Industry Committee® adequate rate regulation within 
the purview of Public Law 15. 


3U.S. ve. South-Eastern Underwriters Asn. et af, 322 U. §. 533. 
4 Public Law 15. 79th Congress as amended by Public Law, 238, 80th 


‘The All-Industry Committee was organised in May 1945 at the sug- 
geition of the Committee on Rates and Rating Organizations of the 
Nationa) Association of Insurance Commissioners. The All-Industry Com- 
mittee represented ail bramches of the insurance business (life, fire, marine, 
accident and health, casualty and surety; sock, mutual, reciprocal and 
fraternal; bureau and independent; brokers and agents) and was ulti- 
mately composed of designated representatives of 19 national organizations. 
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In 1948 Article VIII of the Insurance Law (Sections 180. 


189 inclusive) which contains the fire and casualty rate regulatory 
law of this State, was extensively amended. The reasons for the 
1948 amendments are fully set out in the 1948 report of the Joint 
Legislative Committee on Insurance Rates and Regulation*® 
Suffice it to say here that the amendments were intended to bring 
the New York regulatory law into substantia! conformity with the 
recommendations of the Commissioners-All Industry Committee. 


Frior to 1948 Section 181(4) read: 


“Each rating organization shall furnish its rating service with- 
out discrimination to all of its members and subscribers, and 
shall, subject to reasonable miles and reculations, permit any 
authorized insurer, not admitted to membership, to become 
a subscnber thereof.” 


Since the 1948 amendment Section 181(4) reads: 


“Section 181. (4) Each rating organization shall furnish its 
rating service without discrimination to all of its members and 
subscribers, and shall, subjcct to reasonable rules and regula- 
tons, permit any authonzed insurer, not admitted to member- 
ship, to become a subscnber to its rating services for any kind 
of insurance or subdivision thereof wntten by casualty or 
surety insurers or for any kind of insurance or subdivision or 
class of risk or a part or combination thereof written by fire 
or marine insurers or for such other insurers for which it is 
authorized to act as a rating organization. Notice of proposed 
changes in such rules and regulations shall be given to sub- 
scribers. The reasonableness of any rule or regulation in its 
application to subscnbers, or the refusal of any rating organi- 
zation to admit an insurer as a subscnber, shall, at the request 
of any subscriber or any such insurer, be reviewed by the 
superintendent at a hearing held upon at least ten days’ written 
notice to such rating organization and to such subscriber or 
insurer. The superintendent may, after such hearing, issue 
an appropnate order.” 


The rules and regulations of NYFIRO are set forth in its 


Constitution and By-Laws. The current constitution of NYFIRO 
was adopted in 1948 and in respect to partial subscribership reads 
in part: 

6 Legislative Document 1948 $46. 
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“Aaticiz V 


“Subscribers—Limitation of Rights 


“An insurer, not a Member of this Rating Organization, au- 
thorized to transact the business of fire insurance, in the State 
of New York, may apply for and receive as a Subscriber the 
service furnished by the Rating Organization by complying 
with the provisions of Article IV hereof, but no such Sub- 
scriber shall be entitled to vote at meetings of the Rating 
Organization. 

“The Rating Organization shall furnish its rating service with- 
out discrimination to all of its Members and Subscribers 
A Subscnber may subscnbe to its rating service for any kind 
of insurance or subdivision or class of risk or a part or com- 
bination thereof written by fire or marine insurers for which 
the Rating Organization is authorized to act as a rating 
organization. 


“Aaticiz X 


“Section 2'b) When subscnbers subscribe to rating services 
limited as to kind of insurance or subdivision or class of msk or 
a part or combination thereof whiten by fire imsurers:éor 
which this Organization is authonzed to act asa rating orcani- 
zation, the assessment shall be based upon the gross direct 
premiums, less only return premiums, for such kinds of in- 
surance or subdivision or classes of risk.” 


D:.nnz the heanng it was made abundanty clear that the 
lancuace of the consutution of NYFIRO quoted above was adopted 
to meet the request of this Department that the rules and regula- 
tions of NYFIRO be brought into conformity with the 1948 amend- 
ments to the rating article including Section 181(4) 

NYFIRO in arguing that neither Section 181.4: of the In- 
surance Law nor its constitution permits the North America Com- 
panies the nght of partial subscribership urges that: 


1. Prior to 1948 the rating law authorized a rating organi- 
zation to require its members and subscribers to adhere to 
rating organization rates for all kinds of insurance rated 
by such rating organization. 
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2. The 1948 amendments were intended to be applicable 
only to situations described supra where certain mutual 
insurers writing specialty risks on their own rating plan; 
such as grain and lumber risks, had been permitted to 
eliminate such classes from their NYFIRO subscriberships 


It is noted however that nowhere does NYFIRO document or 
otherwise prove that the 1948 amendments were so limited and ir 
is therefore assumed that this is merely an unsupported opinion 
of legislative intent. 

It has also been pointed out on behalf of NYFIRO that no 
stock insurer sought partial subscribership up to the action of the 
North America Companies reviewed herein. 

Here too, it is observed that while this point is correct as 
a statement of fact, nowhere does NYFIRO connect this fact with 
whether or not Article VIII of the Insurance Law permits partial 
subscriberships. If NYFIRO argues that just because no one has 
taken such action, such action is illegal, the argument must be 
rejected as a non-sequitur. 

NYFIRO concedes that under Article VIIT of the Insurance 
Law it is theoretically possible for an insurer to operate as an inde- 
pendent. However it argues such an insurer would have to ‘be 
independent for all classes of fire insurance wnitten by it, with the 
result that in the case of an insurer writing a general line of fire 
business, rating services including the maintenance of the town list 
and the servicing of schedule rated msks would be prohibitively 
expensive. In other words, NYFIRO believes that the North 
America Companies in order to avail themselves of the independent 
status guaranteed by our rating law must in effect either duplicate 
or substitute for and then maintain the entire rating systein of 
NYFIRO. This, in the opinion of NYFIRO, would involve need- 
less duplication and expense. NYFIRO’s position is apparently 
based upon the assumption that the public interest is better served 
by rates which are made in concert rather than independenth. In 
support of this proposition NYFIRO points to certain language 
appearing in reports of a 1911 and a 1922 Legislative Committee’ 
and a 1925 case in the New York Court of Appeals.* The language 

7 Merritt Legislative Report, Anembly Document 1911, page 40 Lock- 

a ee ee ee ee Pe 
page ° 


8 Matter of Importers and Exporters lneurence Co. ». Rhoades, 259 
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in the reports and the case cited in substance, says that as a matter 
of experience and expense, it is impractical for one insurer to 
maintain a rating organization. 

In my opinion the position of NYFIRO on the question of 
partial subscribership cannot be sustained. The language of Sec- 
tion 181(4) is clear and unequivocal. Any rule or regulation of 
NYFIRO inconsistent with the plain guarantee of the nght of 
partial subscnbership as set out in Section 181(4), would have 
to be rejected. However, I do not find that the 1948 amendments 
to the constitution or the constitution itself are inconsistent with 
the plain mandate of Section 181(4). On the contrary they, too, 
clearly provide for the nght of partial subscnbership contemplated 
by Section 181/4) of the Insurance Law. Although the language 
of Section 181(4) 1s so clear that it is not necessary to seek out 
the legislative intent, it is noted in connection with the languace 
ot the Merntt and Lockwood reports relied upon by NYFIRO, 
that former Superintendent Robert E. Dineen had the following 
to say:* 


“The Department does not know whether the Merritt and 
Lockwood Committees of the Legislature ever contemplated 
that acuon in concert by insurers would reach the point that 
it has in New York State today In spite of the fact that the 
Superintendent of Insurance is vested with power to disap- 
prove any rates which are excessive, inadequate, unfairly dis- 
cnminatory or otherwise unreasonable, séme people believe 
that the pendulum has swung too far in this state and that the 
public interest would be better served by more competition 
among the companies on a pnce basis.” 


Likewise attention is directed to the purpose section'® of 
Article VIII which specifically provides: 


“The purpose of this article is to promote the public welfare 
by regulating insurance rates to the end that they shall not be 
excessive, inadequate, unfairly discriminatory or otherwise un- 
reasonable and to authonze and regulate cooperative acuon 
among insurers in rate making and in other matters within 
the scope of this arucle. Nothing in this article is intended 
(1) e© prohibit or discourage reasonable competition, or (2) to 
9 €0th Preliminary Report of Seperimtendent ef Insurance to the 1947 
Legislature at page 10. 
% Section 180(1) of the Insurance Law. 
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prohibit or encourage except to the extent necessary to accom. 


plish the aforementioned purpose, uniformity in insurance pee 
rates, rating systcrns, rating plans or practices. This article die 
shall be liberally interpreted to carry into effect the provisions ; 
of this section.” = 
The report of the Joint Legislative Committee on Insurance dete 
Rates and Regulation included the following commentary: !! that 
“As stated in the report of May 23, 1946 of the Sub ye 
committee of the Committee on Rates and Rating Organiza. me 
tions of the National Association of Insurance Commissionen ot 
the purpose ‘becomes clear when read in the light of the con. 
gressional debate preceding the enactment of U. S. Public men 
Law 15, the reports of the various congressional committees whit 
in connection with that bill, particularly Report No. 143 of | dev 
the House of Representatives dated February 13, 1945, and 
the law itself. These sources of material indicate quite plainly of | 
that Congress was willing to permit cooprrative action, in- Zt 
cluding price-fixing, im the msurance business on a state level 
providing such activity was regulated and at the same time ae 
was interested in secing to it that reasonable competition was is 
preserved. It was felt that the insertion of a purpose clause ~~ 
together with a provision calling for a libesal interpretation - 
of the bill would serve as a guide for state administrators in the 
interpreting and enforcing the new law’.” a 
unl 
2. While it is clear that the North America Companies have the and 
nght of partial subecribership it remains to be considered whether in \ 
they can copy NYFIRO dwelling clas rate filings, adopt them 
as their own and file them as independent insurers with this cha 
Department. Cor 
NYFIRO argues inter ela that it has a common law copy- plia 
night and property right m its dwelling class rate filings because ark 
they are the result of consderable work and expense on its part. 
There is no question that NYFIRO has expended large sums in oe 
the development of its dwelling class rating system including the pm 
preparation and maintenance of the town list. On the other hand as, 
this Department is not a court of law. It cannot assess civil damages 
against insurers doing business im this State and its injunctive - 
"I Legislative Docement 1948 #46, pages 53, 54. 
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powers are limited.'? It should also be noted that the North 
America Companies have offered to pay NYFIRO the reasonable 
value of anv NYFIRO data used by them and that the offer has 
been refused. 

NYFIRO takes the position that it is entitled and required to 
determine who will use its work product and expresses the belicf 
that the Ratimg Law itself prohibits NYFIRO from selling its serv- 
ices to non-members or non-subscribers on the ground that such 
sale would result, among other things, in an unwarranted evasion 
of the deviation section of the New York Rating Law.'# 

The provisons for deviations are applicable to insurers as 
members of or subscribers to a rating organization. An insurer 
which files independently is not subject to the provisions for 
deviations. 

Since this Department docs not have the power of a court 
of law. I will make no specific comment on what damaers, if anv, 
may be recovered bv NYFIRO against the North Amenca Com- 
pames on account of the appropriation by the North America Com- 
panies of the dwelling class rate filings of NYFIRO. Suffice it to 
say that this Department does not have jursdiction over such a 
clam. Indeed NYFIRO does not seek damages here but petitions 
the Superintendent to define the action of the North Amenca Com- 
panes in making their December 7, 1953 dwelling class filing as an 
unfair trade practice as provided in Section 278 of Article IX D 
and to find that the North Amenca Companies are in fact engaged 
in unfair competiton and unfair trade practices. 


In other words and stnpped of all except essentials, NYFIRO 
charges that the December 7, 1953 action of the North Amenca 
Companies is in violation of its property nghts; is not in com- 
pliance with the New York Rating Law and constitutes an unfair 
trade practice and unfair competition. NYFIRO asks this De- 
partment to so find and to take appropriate action under the ap- 
plicable provisions of the Rating Law and Article IX D which 
provides for dealing with unfair and deceptive acts and practices. 

12 See Article IX D (Sections 270-282) Insurance Law im respect to 


the powers of the Superimtendent to deal with certam defined and unde- 
fined unfair and deceptive acts and practices. 

13 Section 185. This section, in substance, requires adherence by mem- 
bers and subscribers to rating organizations, to rates filed om their behalf 
by the rating organization unless the deviation procedure outlined im the 
tection is followed and the rating organization be afforded an opportunity 


of a hearing on the matter. 
47932 O—60—pt. 412 
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In order to determine whether Article IX D is applicable » 
the case at hand it is first mecesary to examme Article V1] 
to ascertain # Article VIII permits the action taken by the North 
America Companies. It is obvious that if such action is permitted 
by the rating article of the Inmfrance Law it could not be unfair 
competition er an unfair and deceptive act or practice under 
another article of the same lew. 

Prior to amendment im 1948 Section 184, Subsecnon 3 of 
Article VILI of the Insurance Law read: 

“No insurer shall file amy rate manual or schedule of rate; 

of any rating organization except as a member or subscriber 

thereof.” 


In 1948 this mubeection was deleted and a new subsection 
substituted which now provides: 

“Nothiag herein contained shal) be construed as requiring any 

inewser to become a member of or subscriber to any rating 

organization. Except to the extent necessary to mect the pro 

visions of paragraphs (b) and (c) of subsection one of section 

one huadred eighty-three, uniformity among insurers im any 


In commenting upon this change the Joint Legislative Com- 
mittee stated: '¢ 
“The first sentence provides that no insurer is required to 
associate with a rating organization. 
“The second sentence as explained by the N.A.I.C. Sub-Com 
mittee ‘is incorporated in the bill to implement directly . . . the 
purpose clause. In drafting these bills it was recognized that 
many compunies desired to take independent action. It was 
recognized that uniformity while authorized should not be 
mandatory, thereby preserving freedom of action upon the 
part of those who desire to take action independently.” 
“The All-Industry Committee added that the second sentence 
‘makes it clear that except to the extent necessary to meet the 
standards, the bill does mot require or prohibit uadormity 
amoeg inure m amy mattess within the scope of the 
section.” ” 


14 Regert ef eg tebeerwe cee er! 
os ata a 
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$ection 184 Subsection 4 of Article VIII was aleo extensively 


wo amended in 1948 and now reads: 

. “The superintendent shall review filings as soon as reasonably 
a powlble afrer they have been made im order to determine 
le whether they meet the requirements of this article. When a 
i filing is not accompanied by the information upon which the 


fmeurer supports such filing, and the superintendent docs not 
have sufficient information to determine whether such filing 
mects the requarerecats of ths article, be shall require such 
insurer to feemish the information epor which # supports such 


_ filing and in such event the waiting period shall commence 
ber as of the date such information is furnished. The information 
furnished in support of a filing may include (1) the experi- 
isn ence or judgment of the insurer or rating organization making 
the filing, (2) its interpretation of any statistical data ix relics 
upon, (3) the experience of other imeurers or rating ergauniza- 
— | tioms, or (4) amy other relevant factors. Subject to the excep- 
ung Gons cpeaed im mibsecbon eaght of this sectian, each fling 
ae shall be subject to a waiting period of Mteen days, which 
peried may be extended by the superintendent for an addi- 
a tional period mot to exceed fifteem days if he gives notice 
| within such waiting period to the insurer or rating organiza- 
eg tion which made the filing that he needs such additional time 
for the consideration of such filmg. The superiatendent may 
om authorize a filing that he has reviewed to become effective 
before the expiration of the waiting period or any extension 
id to thereof. An filing shal] be deemed to meet the requirements 
| of this article unless disapproved by the superintendent within. 
Som the waiting period or amy extension thereof. A filing and any 
. the supporting information shall be open to public inspection after 
that | the Gling becomes effective.” 
[| Was 
* be The comments of the Joint Legislative Committee, which are 
n the ee 
Industry Committee, state : ** 
en “This section a amended = sot imecmded 10 give the fier 
many | the right t pooduce merely some, # (sic “but”) ust all, of 





[oe the information upon which he relics. 
| S Reger of joke Legicie@he Ccorumites of meramce Reon und 


and 
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“ ‘It contemplates a good faith effort to give the Commissione; 
that which he has to have, is., a revealing explanation of th 
filing—what statistics, if any, are relied upoo; the interpreta. 
tion placed upom such statistics by the filer; the filer’s reason; 
for using this interpretation and the basis for the filer’s belic/ 
that the filing should be allowed to become effective. A fair 
showing should be made that the rate has been made in a. 
cordance with the provisions of the Act—including the pro. 
vision that due consideration has been given to past and pro. 
spective loss experience and the other factors referred to. 
“In other words, the net effect of this change is to make 
clear that statistical data on file at the Commissioner's office, 
or otherwise accessible to him in accordance with the provi- 
sions of Section 13, need not be refiled as a part of each filing. 
It makes clear that pertinent explanatory materia! need not 
be duplicated time and again but may be referred tw by 
specific reference. However, these clarifications are not in 
tended to, and do not, change the obligation of the filer to 
explain his filings and to disclose his interpretanon of the data 
upon which he relics. The categones of mformation which 
may be relied upon are ilkustrated, but the categories are not 
mutually exclusive. The Coeamissoner is not given a choice, 
to obtain information or not obtain information as he sees fit, 
but is under a duty ‘to require supporting mformaton if he 
does not have sufficient information.’” 


16 Explanatory Memorandum of October 73, 1946 at page 6. Alchough 
this memorandum dealt with the Casualty and Surety rating bill, the ec: 
tien beimg considered was substantially identical with that of the Com 
masioner?AR Industry Fire, Marine and Inland Marie rate regulawry 
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are not prescribed and any pertinent informaton supporting 
che filing may be submitted. An insurer which makes its own 
filings, or a rating organization, may utiliae to the extent ap- 
plicable amy information filed by others m support of their 
filings.” 


Article V of the Constitution of NYFIRO provides: 

“An insurer, not a Member of this Rating Organization, au- 
thorized to transact the business of fire insurance in the State 
of New York, may apply for and receive as a Subscriber the 
service furnished by the Rating Organization by complying 
with the provisions of Article IV hereof... .” 


By-Law 12 of NYFIRO is entitled “Property Rights” and 


Section 2 states in part: 


“Rights and Liabilises Upon Withdrawal: 

“In the event that any Member or Subscriber of the Rating 
Orgahization shal! ecase to be a Member or Subscriber thereof, 
ali interest of such Member or Subscriber in the Rating 
Organization or any of its asects and property shall immedi- 
ately cease and termunate... .” 


By-Law 13 of NYFIRO is entitled “Ownership of Publications, 


etc.” and it states: 


“Surveys, rate books, tarnfis and other publications, and 
cabincts, cards amd matter supplied by the Rating Organiza- 
uon are and shall remain the property of the Rating Organ- 
wation, and ttle thereto shall remam vested im the Rating 
Organization. It is a condition of membership and of sub- 
scribership that all such publications, cabinets and matter are 
only loaned to the Member or Subscriber during Continuance 
of membership or of subscribership; znd no payments made to 
the Rating Organization by way of ducs, asscamnents, charges 
or otherwise, shall establish a proprictary imterest therein. 
Upon a termination of membership or of subscribership, 
whether by resignation or expulsion, the Member or Sub- 
scriber shall, if sc requested, at once cause te be returned to 
the Rating Organization all surveys, rate books, tariffs, and 
supplied.” 
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Thus the question presents itself: Do the above quoted sectiogs 
of the rating articles entitle the North America Companies to 
as independents, rates for the dwelling classes identical to those of 
NYFIRO? I think the answer must be in the affirmative. Fin, 
in 1948 the rating article was amended 0 that it does not now pro. 
hibit an independent insurer from filing rates which are uniform 
with those filed by a rating organization. (Section 184(3), Insurance 
Law.) . Secondly, in 1948 the rating article was further amended tp 
permit an independent insurer to use any supporting data filed 
by a rating organization in making independent rate filings. (Sec. 
164(4), Insurance Law). Since the law now permits the use by 
an independent insurer of all supporting information filed by a 
rating organization to support the rate filings made by such rating 
Organization it must follow that the law permits the use by an 
independent insurer of an end result of the supporting data, namely, 
the rate filings themscives. In reaching this conclusion it is recog. 
nized that the rating article does not require an independent insurer 
which uses the supporting data of a rating organization to duplicate 
the rate filings of such rating organization. 

While I do not believe that the above quoted excerpts from 
the NYFIRO Constitution and By-Laws are intended to apply to 
more than the physical return of the data referred to, if they are 
in derogation of my conclusion, as stated herein, ‘they dibuld be 
appropriately amended. 

Cases cited by NYFIRO dealing with common lew copyright 
and property nights im a work preduct even as public as “news”! 
‘are imapplicable because they do not involve a statute similar to 
Article VIII of the Insurance Law. 

The Canadian case'® while seemingly in point at first glance, 
suffers the same deficiency since no such provisions as those con- 
tained in Article VIII of our Insurance Law were present ia the 
Canadian Law, c~nstrued in that case. The other cases cited by 
NYFIRO are likewise distinguishable because they do not deal 
with data open t public inspection under the provisions of laws 
similar to that of the rating article of our Insurance Law. 

Ie is pot easy for anyone who respects property rights w ¢coe- 
clude that they can be rightfully appropriated without the consent 
of the owner, especially by i competitor. Were it not for the plain 

17 Ineermetional News Service v. Asscrinted Pron, 46 TU. 3. 215 3 


Sup. Cr. GB (1918). 
6 Underwrieess’ Servey Burene Laid of af. ». Massie & Renwick Lod. 
(190), 1D. L REUMS6 CR 218 
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mandate of the rating arucke seimforced by the legislative and 
economic philosophy evidenced by the Congress of the United 
States in the anti-trust laws and Public Law 15, and by the New 
York ‘Legislature im the Doumelly Act,'® as amended, my comche- 
gon may have been otherwise. However, examination of the legis 
lative history amd pastern amce the South-Eastere Underwritcry’ 
case compels me to conclude that our legilature ia enacting 
Article VIII, as amended im 1948, meended to emcourage and 
facilitate reasomable competition im fire and casualty immuramce. To 
accomplish this objective the begmlature (1) stated unequivocally 
that nothing im the law was to probsbst or w discourage reasonable 
competition,*® (2) enacted elaborate safeguards for the night of 


_ deviation, appeal by a munority, partial subscribesship and inde- 


pendent action,** (3) provided that an independent imsuser might 
justify its rate filings by the experience of other imsurers or rating 
organizations, as well as by amy othes relevant factors,™ and (4) 
be open to public inspection after the effective date.** It is recog- 
nized both by NYFIRO im its leteer requesting this hearing and 
by the Insurance Department that the filing under review herein 
is merely a precursor of fusther independent and egmpetitive 
action by the North America Companies im the dwelling clas Gre 
field. It is therefore my comchumom that the actions of the North 
America Coumpanics complained about hereih are psoper under 
Article VIII of the Losuraece Lew and accordingly not within 
the scope af Article DX-D. 

It is also nosed that im the casualty meurance field there are 
a oumber of partial subscribers to casualty rating organizations 
and that a number of independents have filed the rating manuals 
of a casualty imsurance rating organisation. It is further recog- 
nized that NYFIRO itectf furnishes without cost rating data to 
other rating organizations pursuant to a section of Article VIIT™®* 
asia 

“C ‘ eee . 

ergaruzatons aed imeurers m rete making or m other matters 

1 Geneva] Busimess Law, Article: 72—Section 3468. 

3 Aricle VIE Insurance Lew, Secticn 1901), 

2) Article VITI Insurance Low, Section 1835/4), Seathm 18¢(31), 
Section 181(4) and Sestien 18¢(8). 

22 Article VIII Imeurance Law, Sertion 194(4). 

Keeper « 
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within the scope of this article is hereby authorized, provided | 5 
the filings resulting from such cooperaticn are subject w al) ! 
the provisions of this article which are applicable to filing, 
generally.” 


NYFIRO points out however that its fire rating systems ar 
much more complex and expensive to develop and maintain than 
casualty rating plans-and that the rating data furnished to the 
other rating organizations is with its consent. Admittedly fir 
rating is more complex and expensive overall than casualty rating 
but the main expense is in connection with schedule rated risks 
and as we have noted, practically all of the risks in the dwelling 
classes are class rated. In that respect they are similar to casualty 
risks. It also should be pointed out that the same section?‘ under 
which NYFIRO cooperates with other rating organizations permits 
cooperation with independent insurers. 

In treating separately the issue of partial subscribership and 
the issue of the use of NYFIRO’s rate filings for the dwelling 
classes I have not been unmindful of the relationship, particularly 
im the fire field, of these issues one to another. To permit partial 
subscribership and to deny to the partial subscriber access to and 
utilization of sources of data to support his independent filing would 
be an obvious frustration of legislative intent. To require a partial 
subscriber to evolve at its own expense a town list micht likewise 
set at nought a legislative mandate that competition shall not be 
prohibited or discouraged. It was entirely logical that the legis 
lature provided in express terms that all data subsnitted to suppor 
rates be open to public inspection and that this data could be used 
by an independent insurer. 

It is too well settled to require citation that our anti-trust 
laws were in part designed to prevent the evils which flow from 
price fixing and the restraint of trade or competition. The insur- 
ance industry im-commection with S.E.U.A. at first sought and failed 
in its effort to obthin a complete exemption from the federal anti- 
trust lawa.”* Public Law 15 is only a partial exemption in that it 
makes the anti-trust laws applicable “to the extent thet such bus+ 
news is not regulated by state law.” Even this exemption is subject 
to the further exception to the effect that nothing in Public Law 
"4 Article VIII Inmernnee Law, Seetion 181(10). 


25 78th Congress ist Semon, HR. 3269 Hancock bil, HA $270 
Waker bill, $. 1362 Bailey-Van Neys bill. 
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15 shall render the Sherman Act imapplicable “to any agreement 
to boycott, coerce or intimidate or effect boycott, coercion or in- 
timidation.” 

It is of course recognized that one of the purposes of Public 
Law 15 was to permit insurers, under the regulation of the several 
states, to act im concert in rate making.** Such activity would be 
illegal under the Sherman Act It was properly recognised by 
Congress that insurance is unique in that its cost cannot be exactly 
determined at the time of its sale since such cost depends upon 
future events which may or may not occur. Thus when imaurers 
band together to make rates they also pool their experience with 
the result that the greater the experience base the more accurate the 
rate determination for the future. 

On the other hand nowhere has our attention been drawn to 
any statement by any responsible person that Public Law 15 and 
the All-Industry bills were intended to continue either a practical 
or a theoretical monopoly by the local] fire rating organizations of 
fire rating services. We have already reviewed and discussed those 
sections of our rating law which specifically provide for reason- 
able competition. Likewise we have discussed the legislative back- 
ground and intent of such provisions. We should also pemmt out 
that in this State this Department during the period which fol- 
lowed the S.E.U.A. case and specifically in connection with the 
1948 amendments to Article VIII of our Insurance Law hercin- 
before referred to, made its position clear on the question of rea- 
sonable compctition.**-2* 

As stated herein, my conclusions are dictated by the belief 
that the Congress of the Uni:~:| States and the New York Legis 
lature intended that reasomable ccenpetition should exist im the fire 
insurance busines. To my way of thmking the action of the North 


36 See Comments of Senater Homer Fergusse of Michigan, 91 Cen- 
gresional Recerd 1481. 

37 88th Peclmmary Report of supecineendent of lncusence & the 
1947 Legislature. 

"The Case for the All-Indusery BT”, a specth by fecmer Superin- 
wadent Robert E. Dimeen of New York Seats lasumace Deparement be 
fore the National Association ef ladependent lmowwess at Chiesgn, Il, 
October 19, 1946, pp. 36-37. 
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There reranin to be considered some other points : 


A. The claim by NYFIRO that the approval ef the actica ¢ 
the Nerth America Cermpanics will result im rate wars and choy 
completely overiseks the rating standards of our Insurance Loy | 
mesacly, thet rates must be among other things adequate. It is the 
imtention of this Department to sce that the rating standards of oy c 
Insurance Law are observed by insurers doing business in this Su» 

B. The argument of the North America Companies thy 
NYFIRO and the intervening insurers are not aggrieved partic; | | 
and that the superintendent has no power to call this hearing 5 
withowt merit and the motion to dismiss this proceeding for lac 
ef jurisdiction is denied z 

/s/ Jjoserm F. Mereuy 
Deputy Supe rintendem 
Dated: New York, N. Y. 
Sepecmber 14, 1954 


the determination hereinbefore made by Deputy Supérintenién | 
Joeeph F. Murphy. 
/s/ Arryaep J. Bonunosa 
Superinsendent of Insurance. 


Dated: New York, N. Y. 
September 14, 1954 


Unanimously confirmed without opinion in Cullen v. Bohlinger, 284 App. 
Div. 963, 136 N.Y. Supp. 2d 361 (1st Dept. 1954); lv. to app. den. 30) 
N.Y. 1049, 124 N.E. 2d 342 (1955); app. dism. 308 N.Y. 886, 126 N.E. 2 
564 (1955);app. dism. 350 U.S. 803, 76 S. Ct. 56 (1955). 
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Upaut, C. J. 
The sole question presented by this appeal is whether th 


trial court erred in granting judgment on the pleadings, ie, jp 
holding as a matter of law, that Rule VH promulgated by ty 


Pacific Fire Rating Bureaws and approved by the Director of |p. 


surance pursuant to the provisions of A.RS. section 20-963, wa 
invalid. 

Appeals from the Director's approval of the rule were cop. 
solidated in the trial court and appelices here will be referred tp 


as “appellees” or “North America Companies’; appellant Paci | 
Fire Rating Bureau as “P.F.R.B.” and appellant Director of Ip. | 


surance of the State of Arizona as “the Director”. 

P.F.R.B. is an association of insurers engaged in inaking uni. 
form insurance rates for ts members and subscribers in Arizona, 
Nevada, Utah, California, Montana and Alaska. These rates cover 
substantially all of the fire and other kinds of property insurance 
written by North America Companies. This parent company, and 
its subsidiaries (referred to here as North America Companies), 


are large scale casualty, surety, property and marine insurer, | 


authorized to do business in this and other states. The insurance 


transacted by such companies constitutes a substantial part of the | 


total insurance of such nature transacted in the United Sata 
and is exceeded in volume by only a very few other insurance 
groups. 

The decision in United States v. Southeastern Underwriten 


Assn. (1944), 322 U. S. 533, 64 S.Cr. 1162, 88 L.Ed. 1440, over | 


ruled the many prior Supreme Court cases holding that insurane 





was not commerce in the constitutional sense. Thereafter Con. | 


gress passed the McCarran-Ferguson Act (Public Law 15, 1%45; | 


15 U.S.C. sections 1011-15), which in effect returned the regula: | | 


tion of insurance to the states. Because the federal antitrust laws 
were, by Public Law 15, made inapplicable to insurance only 
the extent that the business was regulated by state law, cach state 
proceeded to enact a rate law. Most of these, including Arizona’ 


(A.R.S. Title 20, Ch. 2, art. 4; section 20-341 et seq.), were | 


modeled after a bill drafted by an industry committee with the 
approval of the National Association of Insurance Commissionen | 
(NAIC) ; the model bill is known as the All-Industry Law. It is | 
the meaning of section 20-363A and B of such Act that is disputed 
here. That section states: 


| 
| 





| 
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“A. Subject to rules and regulations which have been 
approved by the director as reasonable, each rating organi- 


. the zation shall permit any insurer, not a member, to be « sub- 
<i wriber to its rating services for any kind of vehicle, casualty 
PY the | and surety insurance or subdivision thereof, or for any kind 
of In. of. property and marine insurance or subdunsion or class of 
S. wa risk or part or combination thereof, for which it is author- 
ized to act as a rating organization. Notice of proposed 
€ con. | changes in the rules and regulations shall be given to sub- 
red to | acribers. 
Pacific aa bial | 
of In “B. Each rating organization shall furnish its rating serv 
' ices without discrimination to its members and subscribers.” 
ne (Emphasis supplied.) 
ig uni: | 
zona, | December 7, 1953, North America Companies notified 


bcover | PF.R.B. of termination of their subscribership to the rating serv- 
urance ces of such Bureau for the so-called “dwelling classes”. At the 
Y,and | game time said companies filed independently with the Director, 
anies) , rates, rules and forms for these classes. 1 he notice of termination 
surens, stated that North Ameria Companies desired to retain subsrib- 
urance | ership for the remaining services of P.F.R.B. 

of the |. Subsequent thereto, after determining its by-laws and con- 
State | _‘titution would not allow P.F.R.B. to take disciplinary measures 
urance |  2ainst_ North America Companies for said action, P.F.R.B. 
amended its constitution. This rule was then filed with and ap- 
.._ | proved by the Director as reasonable under the provisions of 
writen | ARS. section 20-363. Pertinent portions of this rule are as 
Over | follows: 


urame | 

T Con. “WHEREAS, (1) it has become increasingly apparent that 
. HS; unlimited right of partial subscribership to the services of 
regula: | the Bureau is incompatible with the best interests and re- 
st laws | quirements of a substantial majority of the insurance com- 
only to | —spamies who utilize Bureaw services, and if continued will 
+h state | impair the Bureau's ability to continue to furnish a full 
izona’s | tating service at reasonable cost to its members and sub 
| were | scribers. 
ith the | ad 

! “RESOLVED, (1) It is in the best interests of the Bureau 
a | and the substantial majority of its members and subscribers 


isputed | 
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that partial subscribership to Bureau services be reasonably 
limited, as hereinafter provided, in order that the Bureay 
may continue to provide and furnish a complete rating and 
examination service at reasonable cost to all insurers requir. 
ing it, without impairment. 

(2) There is hereby adopted a new rule to be added to 
the General Rules of the Bureau as Rule VII, reading a 
follows: 


“RULE VII 


Partial services for a particular State or States shall be 
available to a subscriber, upon application, for any kind of 
insurance, subdivision, or class of risk, or a part or combina 
tion thereof, in the following cases only: 


(a) Where the subscriber limits its writings in the 
State or States covered by the application to the kind of 


insurance, subdivision, o class of risk, or the part or | 
combination thereof, for which such partial services are | 


requested. 


“(b) Where the subscriber desires to utilize the 
services of the Bureau in a particular State or States for 
all kinds of insurance and subdivisions or classes of risk 
for which the Bureau promulgates rates and classifica. 
tions except in a limited specialty held or fhelds desig. 


nated in the application for partial subscribership and | 


approved by the Governing Committee.” 


The rule then states that partial subscribership will be allowed 
in a limited specialty held. Admittedly this limited specialty held 
would not include any of that area for which North America 
Companies seek partial subscribership. It also appears it is % 


limited as to be practically exclusive of partial subscribership as | 


to the types of insurance written by appellees. 

Appellees contend that a rating organization has no author: 
ity to deny the right of partial subscribership, that any rule or 
regulation attempting to do so is ipso facto invalid; and the 
Director has no authority to approve a rule or regulation which 
is invalid as a matter of law. The basis for this contention is that 
the statute expressly authorizes partial subscription. This statu: 
tory assurance of independent action authorized by the allowance 
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of partial subscription is asserted to be ay lollows: (1) that noth 
ing in these laws (rating provisions) is to be construed as requir- 
ig insurers to be members of of subscribers to-a rating organiza 
tion (A.R.S., section 20-344B); (2) that reasonable competition 
js not to be prohibited or dix ouraged (ARS. section 20-341) ; 
(3) that uniformity in rates and practices is neither prohibited 
or encouraged so long as an insurer's rates meet the statutory 
standards (ARS. section 20-341); and (1) in the provision in 
jsuc here, that a rating organization shall permit “any” insures 
wo be a subscriber to its services lor “any” kind of insurance, sub- 
division, or class of risk or a part or combination thereot for 
which it is authorized to act as a rating organization. (A.R.S. 
section 20-3634). 

P.F.R.B. appeals from the lower court's granting of appel- 
lees’ motion for judgment on the pleadings and submits the fol 
lowing assignments of error: 


(1) The superior court erred in granting motions of appel- 
lees for judgment on the pleadings, thereby reversing the 
Director, for the reason that appellants P.F.RoB. and the Director 
are authorized and empowered. respectively, to adopt and ap- 
prove reasonable rules and regulations limiting the right of par- 
tial subs ribership in P.F.R.B. and the adoption of Rule VII, 
supra, did not constitute the exercise by them of an unlawtul 
delegation of legislative power or acts in violation of the laws 
and Constitution of the State of Arizona or the United States of 
America. 


(2) The superior court erred in entering judgment in a 
form — 


(4) Phat did not clearly characterize it as a judgment en- 
tered upon 4 motion for judgment on the pleadings. 
and not Upon its merits; 


(b) That did vot Clearly indicate that the record of the pro- 
ceedings before the Director was not considered by the 
court at all: 


(() That purported to reverse and set aside the findings of 
fact made by the Director, when neither such findings 
nor the evidence upon which they were based were be- 
lore the court on the motion for judgment, nor was such 
evidence considered by the court at all. 
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bts further contended the court erred in overruling tppelliny 


ebjyertions to the form of the yudgment in these particulary, ty 


the reavons that a pudgment now rendered on the merity should 
be in such a form as to clearly disclose this fact to the TON 1eWing 
court; nor may such yudgment reverse findings of fact of an ul} 


ministrative offcial or lower court when the record and evideng 


has not been considered by the court rendering the pudgymens 


Appellees however urge. and we agice. that the sole msue jy 

“Under the provisions of the Arizona Insurance Code 
and particularly the “Partial Subscribership’ section (ARS 
x. 20 303), may a rating organization adopt, and may th 
Director of Insurance approve any rule or regulation deny 
ing to an insurer the right to subscribe to a part only of th 
rating services Of such rating organization without subscib 
ing to all of such services:” 


An answer to this query will, we believe, effectually ispose ol | 


the appeal without the necessity of dixcussing any of the othe | 


points raised either by appellants or appellees 


ARS. section YOSHI, as tollows 


The purpose of the insurance rate regulation ts stated in 
Phe purpose of this article ty to promote the publi 
wellare by regulating mpsurance rates to the end that they 


shall not be excessive. inadequate or untainly disc timimatory 

and to wuthorivze and regulate cooperative action among in | 
surers in tate making and in other matters within the scope | 
of this article. Nothing in thiy article is intended to prohibit | 
or discourage reasonable Competition, or to prohibit on en 

courage, except to the extent necessary to accomplish the | 
purpose stated in thiy scction, uniformity in insurance Lites, | 
rating systems, rating plany om practices. Phas article shall be 

liberally interpreted to cats into eect the provisions of thi 
section.” 


Rate making bureaus are allowed to operate, Contrary to the 


policy of forbidding Combinations to establish rates, for the sole 
purpose of accomplishing the above. Phe primary purpove ol | 


allowing such combinations lor rate making is to insure selvenc 


on behall of insurance companieos, The necessary structure to 
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establish rates, due to the contingencies upon which payment of 
the insurance rests, is very extensive and it is conceded that no 
jmsurer could afford to totally withdraw from rating bureaus. 
On the other hand partial subscribership and deviation (A.R.S. 
section 20-355) are previded so that competitive rates may inure 
to the benefice of the public. When you subscribe to P.F.R.B., or 
any other rating bureau, you must adhere tw the rates so bled on 
your behalf unless you aan comply with the deviation procedure 
provided by statute. This is a cumbersome process that must be 
repeated each year. We cannot agree with appellants that these 
deviation requirements, plus the minority appeals section (A.R-S. 
20-366) , were set up to prevent unlimited partial subscribership. 

The wording of the satute, section 20-565 supra, is unam- 
biguous and mandatory, and with the rest of the rating provi- 
sions was doubtless intended to carry out the above purpose. 
Rule Vil, supra, obviously precludes freedom of rate competi- 
tion that results from partial subscribership. While the Director 
may, under the statute, approve reasonable rules and regulations 
hé cannot make or approve a rule, as here, that would conflict 
with the true meaning of the statute. A rule cannot abrogate the 
statute which authorizes its promulgation. McCarrell v. Lane, 76 
Ariz. 67, 258 P. 2d 988; State Board of Barber Examiners v. 
Walker, 67 Ariz. 156, 192 P. 2d) 7238; United States v. United 
Verde Copper Co., 8 Ariz. 186, 71 P. 954, 196 U.S. 207, 25 8.Ct. 
222, 49 L.Ed. 449. 

A similar problem was faced by the Insurance Department 
of the State of New York and its Director in a decision of Sep- 
tember 14, 1951, wherein they reached the same conclusion we 
have. That decision presented other questions not involved here 
and concluded as follows: 


“As stated herein, my conclusions are dictated by the 
belief that the Congress of the United States and the New 
York Legislature intended that reasonable competition 
should exist in the fire insurance business. To my way of 
thinking the action of the North America Companies (with 
drawing from the dwelling classes as here and filing inde- 
pendent rates) is reasonably calculated to achieve that, and 
it is contemplated and permitted by our Insurance Law 
(based on the All Industry Law). (Parenthetical expressiom® 
supplied.) 


47932 O—60—pt. 413 
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This decision was unanimously confirmed without opinion by 
the Appellate Division of the Supreme Court, alter full argumen, 
and briefs on the merits (Cullen v. Bohlinger, 284 App. Div. 963, 
136 W.Y.S. 2d 361). The Court of Appeals denied the rating 
bureau leave to appeal under a statute (Civil Practice Act, Ser. 
589 (4) (a)) which required review to “be allowed upon que 
tions of law when required in the interests of substantial justice,” 
A subsequent appeal as of right filed by the bureau was dismissed 
by the Court of Appeals on the court's own motion (308 N.Y, 
886, 126 N.E. 2d 564). Finally, the Supreme Court of the United 
States dismissed an appeal by this New York Bureau (350 U. §. 
80S, 76 S.Ct. 56, 100 L.Ed. 722). 

The stand of New York and our own holding are consonant 
with the views expressed by the authors of the All-Indusery Law 
upon which our statute is based. That committee, speaking of 
section 6 (b) of the model Casualty and Surety Rase Regulatory 
Bill (of which section 20-36SA, supra, ie almost identical) , stated: 


“Subsection (b) makes it possible for any licensed insurer 
to avail itself, as a subscriber, of all or part of the services of 
a rating organization. No licensed insurer can be denied the 
right to such services provided only that it conforms to rea- 
sonable rules and regulations approved by the Comm: 
sioner. The reasonableness of rules applicable to subscriben 
and the refusal of a rating organization to permit an ineurer 
to become a subscriber are subject to review by the Commit 


Thus, an insurer cannot be denied the right of partial wb 
scribership if it conforms to reasonable rules and regulations ol 
the Director. However, if a rule or regulation denies such right, 
approval by the Director does noe change the fact that the night 
has been denied and the statute violated. We held Rule Vil, 
supra, is plainly inconsistent with the statute and was properly 
stricken down by the tial court. 

Finally, as to appellants’ second assignment of errer, supra: 
Fer the purpose of passing upon a motion for judgment on the 
pleadings, the court may’ consider as true such allegations of the 









complaint as are admitted by the anewer. If these allegations st 
ferth a claim for relief and the answer fails to assert 0 legally | 


sulciem defense, plaintil is entitled to jedgment. Walker v. 
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Enavillo, 78 Ariz. 211, 240 P. 2d 173. This court is sufficiently 
ef the lower court's action and the basis therefor. We 

believe it wes a proper case for the entry of judgment on the 

pleadings under Rule 12 (c), Rules of Civil Procedure. 


Jadgment pfirmed 


Feb. 19, 1958. /s/ Lew S. Una 
Chief Justice 


CONCURRING: 


Dueuay W. Woes 
Fibers 


M. T. Pumars 
Justice 

Pap C. Svaucaservan, jo. 
Justice 

Mime: brome 
Pramas 


Reported in 321 P. 2d 1030. 
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STATE OF NEW YORK 


INSURANCE DEPARTMENT 
61 BROADWAY 
NEW YORK 6 


Lzervert Ho 
Superintendent of Insurance 


In the Matter 
of 
Tue Inperenpant RATE FILING Opinion AND DECIsion 
For DwELLInc CLASSES BY THE 
Noat Amemnica COMPANTES 


This hearing was called on my own initiative pursuant to 
Section 186 (3) of the Insurance Law to determine whether the 


rates filed independently by the North America Companies for 
fire insurance and extended coverage insurance " dwellings, 


which had been approved by my predecessor are 
criminatory, inadequate or unreasonable. 

The independent rates of these companies approved effec. 
use October 20, 1954 were temporarily stayed by the Appellate 
Division, Supreme Court from October 21, to November %0. 1954, 
when the Appellate Division on appeal by NYFIRO, unani- 
mously afhrmed the decision of the Insurance Department of 
September 14, 1954 sustaining the right of the North Ameria 
Companies to be partial subscribers to NYFIRO and to make 
independent rate filings for dwellings (Cullen vs. Bohlinger, 
284 A.D. 963). The independent rates of the North Ameria 
Companies for fire and extended coverage on dwellings have 
been in effect since November 30, 1954, except that the extended 
coverage rates were revised by a filing approved by this Depart: 
ment, effective September 15, 1955. 

NYFIRO has contended that the filing violates the require: 
ments of the statute in that the North America Companies did 
not use as a base the five-year experience of the fire insurance in- 
dustry as a whole, but relied solely on its own experience; that it 


cessive, dis. 
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is not proper as a basis fer the reduction of rates to consider a 
single factor, in this instance commissions, in the absence of con- 
vincing proof that the prevailing commission among all those 
stock fire companies using a similar methed of doing business is 
unsound or unreasonably high; thet the North Ameria Coa 
panies do not show an expemse factor applicable to dwelling 
house classes alone, the general factor used being inaccurate and 
not properly weighted; that the North America Companies did 
not in effect prove that the cost of transacting dwelling house 
class business was lower or different from that of NYFIRO mem- 
bers or subscribers; amd finally that the decision of this Depart- 
ment in former applications relating to independent companies 
not doimg business through the “American Agency System” is no 
precedent in this proceeding. 

The contention that the filing under review is violative of 
the statute on the ground that the North America Companies 
relied solely om their own experience rather than the five-year 
experience of the fire insurance industry as a whole is based upon 
the premise that the last sentence of subdivision | (d) of Section 
183 of the Insurance Law relates both t@ loss experience and 
expenses. Throughout the years this Department has inter- 
preted subdivision 1 (d) of Sectiog 183 as relating only to a com- 
bined five-year loss experience which is to be considered in the 
case of fire insurance rate filings. Since the adoption of the All- 
Industry rating bills and the amended statutes patterned thereon 
this Department mm connection with the aforesaid loss experi- 
ence has considgped the past and prospective expenses of the in- 
dividual companigs @iiag independently. This treatment of 
expenses in the independent filing is recognized as proper for 
the insurer which makes and files its own rates. It was so held 
in the independent fling of the Allstate Insurance Company and 
even more recently in the deviation approved for the Govern- 
ment Employees Insurance Company. The filing of fre rates 
under review was in fact based upon the latest available five-year 
fire loss experience in this state of stock and mutual fire insur- 
ance companies doing business in this state. The practice of 
giving credence to the expenses of individual companies has been 
commonly recognized as proper in connection with the approval 
of deviations. In the filing under review the expenses of the 
North America Companies alone were considered in combina- 
tion with the entire industry's fire loss experience. 


2093 
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lf this Department were w sustaim the contention of 
NYFIRO that a company filing independently cammet we in 
own expense ratios, them al] companies would necemarily have 
the same rates as those of the rating organization. 

I am eatished that the Nerth America Companies properly 
weed their expenses for all Gre classes substantiating the indepen. 
dent filing, since their expenses for the dwelling classe are 
slightly lower than the average of ali Gre clases. Actuary Long. 
bey-Cook testified that while the loss adjustment expense ratio 
for dwellings is slightly higher than for all Gre classes, his studies 
showed that lower other acquisition and general expense ratios 
for dwellings more than outweigh the higher loss adjustment 
expense. It is recognized that a number of items of expense are 
not applicable to dwelling class business. 

The NYFIRO argument that the filing under review con- 
sidered only a single factor, that is, commissions, as a basis for 
a reduction in rates is not persuasive. The approval of the Gling 
was predicated upon a careful consideration of all elements of the 
companies’ expenses. 

Neither does the argument by NYFIRO that North America 
failed to separate out all expenses for the dwelling class alone 
comvince me as to the impropriety of the filing. Indeed, NYFIRO 
itself uses the same expense provisions for the dwelling clases 
as for the other than dwelling clasees. 

NYFIRO’s reliance upon its argumens that the North Amer- 
ica Companies obtain their premiums by the same method a 
that of other members and subscribers—namely, through the 
“American Agency Systeni”—does not transpose the effect of this 
case into one impelling a conclusion that they could effect no 
savings. It seems to me that in the case of an independent filing 
or a deviation filing, expense savings from whatever legitimate 
source or by whatever legitimate method may be passed on to 
the public in the form of lower rates. NYFIRO incorrectly states 
that “the purpose of the 1948 amendments to the rating law was 
primarily to preserve the status of the Rating Bureau.” Section 
180 of the Insurance Law provides at the very beginning that 
the main purpose is “to promote the public welfare”; and sec- 
ondarily and im aid of such purpose to provide cooperative ac- 
tion. There is nothing in the Law which says that the rating 
bureaus shall be paramount. To hold otherwise would not be 
im the ic imeerest. As a matter of fact, competition im the 
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public interest ty encouraged. What is meant by competition ts 
that it shall be clean, open and reasonable. ‘There 1s no mischief 
in that hind of competiuon, The laws which had tor their pur- 
panes the modification of anu-monopoly pronouncements were 
justihied with respect to rate making in the insurance held by the 
belief that the combination of experience would more readily 
lend itself to practical rates. But, in permitting thr combination 
through rating bureaus, it was not intended to destroy competi 
von and to make rates uniform. 

I cannot, in good conscience, accept the argument that com- 
peutive rates would lead to insolvency where such rates are 
proven to the satisfacuon of the supervisory body to be adequate 
and reayonable. And this I find to be the fact with respect to 
the North America Companies. [t is trite to remind the industry 
that the Superintendent of Insurance has no authority to regu- 
lute commissions as such. In considering rates, acquisition costs 
which would include commissions are considered by the Super- 
intendent Where, as here, lower commissions do not affect the 
adequacy of the rates or the solvency of the applicant for such 
lowct rates, there i» no room to exercise discretion against the 
filing. 

It ty difficult for me to accept the argument that since the 
North America Companies are stock companies doing business 
by sumilar method to the other companies which are members or 
subscribers of NYFIRO, there can be no difference in the expense 
by which the North America Companies obtain their business. 
‘Lo adhere to such a doctrine would be to say that any rates that 
ai¢ lower than NYFIRO would not be reasonable and adequate. 
Ihiy, of course, is newnher persuasive nor justified by statute. 
| am sure that some companies can, with the same method and 
ssstem of doing business, be more efhiient of may by proficiency 
of vperation save expenses. If a company does save money, such 
saving cannot be characterized as competitive inequality. I say 
thiy atter giving clue consideration to the expenses of the North 
America Compamies attributed to the New York “counter”. 
| hnd as a fact from the testimony before me that their cost of 
operating service othces in New York State is no higher than it 
is nationwide. 

Absent a threat to its solvency, a company has a right to 
compete in the market not only as to rates but also as to methods 
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of merchandising regardless of whether they are novel or merely 
modifications or extensions of existing patterns. I have the high 
est regard for the rating bureaus and for the splendid serviig 
rendered by them both to the insurame industry and in the 
public interest. They have their proper place in the supply oj 
collective experience statistics to be used by all in the indusin 
with a view of being better able to establish reasonable and co 
pensatory rates. But it does not follow from that, that if there 
is a variame with respect to such rates that the competition 
created thereby is destructive. 1 am unable to find any destruc 
tive competition as a consequeme of my decisions respecting the 
Allstate and Government Employees’ flings, nor do I anticipar 
any destructive competition as a result of the approval of the 
hling under review. 

It seems clear to me that if savings can property be effected, 
such savings may be reflected in lower rates if such lower rate 
can still be adequate and reasonable. 

After full consideration of the basis on which the rates un. 
der review were approved I find that such rates were within the 
standard of adequacy as provided in the Insurance Law. 


In the light of all of the above, and based upon the testi. | 


mony, | hereby find that the independent Gling of the Non 
America Companies in effect since November 90, 1954 is proper 
under the provisions of the Insurance Law. 


/s/ Lerrert Ho 


Superintendent of Insurance | 


Dated: New York, N. Y. 
September 4, 1957 
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STATE OF NEW YORK 
SUPERINTENDENT 
JULIUS S. WIKLER 
INSURANCE DEPARTMENT 
123 WILLIAM STREET 
NEW YORK 30 


In the Matter of 


Independent Rate Filings for 
Commercial Property Coverage 

by the North America Companies 
and the American Casualty Company 


OPINION AND DECISION 


On September 4+, 1957 the then Superintendent of Insur- 
ance rendered a decision in the matter of Independent Rate Fil- 
ings for Commercial Property Coverage by the North America Com 
panies (Insurance Company of North America, Indemnity Insurance 
Company of North America and Philadelphia Fire and Marine Insur- 
ance Co.), American Casualty Company of Reading, Pa-, and the 
General Insurance Company of America, in which he ruled that stch 
filings “do not meet the standards contained in Section 181(4) 
for independent filings and should be ordered withdrawn." 

On October 2, 1957 the North America Companies re- 
quested a hearing under Section 186-b of the Insurance Law with 
respect to such decision which had been made without a hearing. 
A similar request was made by the American Casualty Company in 
regard to its independent filing. 


The requests for hearings were granted and hearings were 


held before me on January 21, 22 and March 19, 20, 1958. 


The New York Fire Insurance Rating Organization (NYFIRO) 


was granted permission to intervene in this hearing. 
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The petitioners and the NYFIRO were represented by 
counsel. Testimony was given by several witnesses and 134 ex. 


hibits were submitted in evidence. 


Following the hearing, briefs were submitted on behalf 
of the North America Companies, American Casualty Company and the 
New York Fire Insurance Rating Organization. Briefs were also 
submitted as amicus curiae on behalf of the Multi-Peril Insurance 
Conference, the National Association of Independent Insurers, and 


the Federal, Vigilant and Sea Insurance Companies. 


Before discussing the issues involved, I will briefly 
outline the developments leading up to the filing of the Commer. 
cial Property Coverage (C.P.C.) and other similar filings. 


Multiple line operations in this state were advanced by 
the following legislation enacted in 1946 and 1947: 


(1) Authorizing reinsurance of risks of every kind ex- 
cept life and annuities. (Chapter 669, Laws 1946) 

(2) Authorizing casualty companies to write an all-risk 
type of policy known as the personal property 
floater. (Chapter 262, Laws 1946) 

(3) Authorizing the writing of all kinds of insurance, 
except life and annuities, on risks outside of the 
United States. (Chapter 677, Laws 1947) 

(4) Authorizing fire insurers to write personal injury 
liability insurance on automobiles and aircraft and 


authorizing casualty insurers to write fire, theft 


fir 
and 


(Ck 


pac 
Pol 
pac 


cov 


as 


ins 
elt 
ext 
ott 
ide 


unc 
pri 
ter 
haz 
cor 


the 





THE INSURANCE INDUSTRY 2099 


and collision insurance on automobiles and 


aircraft. (Chapter 678, Laws 1947) 


In 1949 additional legislation was enacted to permit 
fire insurance companies to write all casualty and surety lines 
and casualty companies to write all fire and marine lines. 


(Chapter 667, Laws 1949). 


The above legislation led to the development of such 
package policies as the Homeowners Policy, Manufacturers Output 
Policy, Commercial Property Coverage Policy and miscellaneous other 
package policies which combined fire, casualty and inland marine 
coveragese 

The Commercial Property Coverage policy may be described 
as a multiple peril package policy designed for retailers and 
wholesalers covering personal property usual to the conduct of the 
insured's business on all “all-risk" basis subject to specified ex- 
clusions. As an “all-risk" policy, it covers the perils of fire, 
extended coverage, burglary and theft, water damage, transit and 
other miscellaneous perils. However, no part of the policy can be 


identified separately as covering any separate peril or hazard. 


The rating plans in connection with all of the filings 
under consideration provide for an indivisible account rate, com- 
prised of 3 principal rate components, namely, the fire rate, ex= 
tended coverage rate, and a loading for the "all other perils" 
hazards included in the coverage. In all of the filings under 


consideration the fire and extended coverage rates are based upon 


the rates promulgated by the NYFIRO. 
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There is substantial similarity in the coverages 
provided under the various policies referred to as Dealers, 
Mercantile Block, Comprehensive Property and Commercial Property 
Coverage policies, 

In October 1955 the North America Companies submitted 
to this Department a filing of rates, rules and forms for Deal- 
ers Policies covering seven types of Dealers as an inland marine 
insurance filing. Similar filings of the North America Compan- 
ies as well as the Inland Marine Insurance Bureau became effec- 
tive as inland marine insurance in a number of other states. In 
October and November 1955, several additional independent filings 
of Dealers, Mercantile Block and other similar types of policies 
were submitted to this Department by other companies either as 
inland marine or as multiple line filings. 

This Department withheld action on all of the above 
filings and held an open hearing in December 1955 in order to 
discuss certain general aspects relating to the introduction of 
Dealers and other forms of Mercantile Block policies in this 
state. 

On January 18, 1956, NYFIRO filed on behalf of all its 
members and subscribers the Mercantile Block Policy. Concurrent 
filings of such policy were made by the National Bureau of Cas- 
ualty Underwriters and the Inland Marine Insurance Bureau. The 
rates, rules and forms for the complete policy were submitted by 
each of such rating organizations participating in the filing of 
this policy. However, the National Bureau stated that their filing 


applied only to that portion of the policy for which they are 
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licensed as a rating organization (burglary and theft). 
On March 21, 1956 the North America Companies replaced 


their independent Dealers Policy filing of October 1955 by an 
Line 
independent Multiple Life Mercantile Block filing which was ex- 


tended to virtually all types of dealers, Revisions were filed 
on April 30, 1956, November 5, and November 29, 1956. 

In connection with the open hearing of December 20, 1955 
First Deputy Superintendent Julius S. Wikler (now Superintendent) 
issued a proposed opinion dated March 23, 1956 reading in part 
as follows: 


"From the general testimony and written 
memorandums I conclude that these broader forms 
of ‘all-risk' types of policies are definitely 
in the public interest. They make it possible 
for business firms to obtain improved protection 
more conveniently than under the traditional kinds 
of separate policies. They also eliminate various 
gaps and some overlapping. 


"Although many forms of inland marine policies 
provide similar coverages on all-Pisk' basis, the 
preponderance of opinion is against the idea of 
amending the Nationwide Marine Definition in this 
state to include all types of dealers. I agree 
with the general opinion that these new types of 
policies should be classified under the Multiple 
Line or Multiple Peril category. 


"This general category is more logically 
descriptive and also affords a more favorable 
situation for the future development of broader 
forms of policies. Subdivisions could recognize 
the three major groupings such as mercantile, 
manufacturing and residential, 


"As in the case of Homeoweners Policies and also 
Manufacturers Output Policies all of the rating 
plans which this Department has received in connection 
with Mercantile Block Policies provide for indivisible 
or composite rates for all of the perils and situa- 
tions covered by the basic form. There is no con- 
tention on the part of the proponents that these 
policies constitute a new kind of insurance, These 
types of policies provide combinations of coverages. 
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"In view of the rating of these risks on a 
package basis there is an obvious requirement 
that the rates be related to the experience under 
these types of policies. To break down the pre- 
miums into arbitrary percentages and to include 
them in with fire, extended coverage, burglary 
and theft, water damage, sprinkler leakage, inland 
marine, etc., would result in mixing the statistics 
without obtaining any conclusive indications, 
There would be no means of determining the ade- 
quacy of the rates for these package policies un- 
less the experience on these types of risks is 
maintained separately for such packages. 


"Insurers will be required to maintain statistics 
and report their experience on these types of risks 
in accordance with statistical plans acceptable to 
this Department. Such statistical plans should in- 
clude classifications for trade groups and territories 
and also provision for cause of loss codes for the 
supplemental reporting of losses by major perils, 

"As sufficient statistical experience is developed 
for these package policies the rates will be required 
to be adjusted in line with credible experience in- 
dications." 

On October 25, 1956, NYFIRO replaced its Mercantile 
Block filing with a revised rating plan and form called Commercia] 
Property Coverage. Identical filings were made concurrently by 
the National Bureau of Casualty Underwriters and the Inland Marine 
Insurance Bureau, 

In February 1957 following recommendations of the Multi- 
ple Lines Subcommittee of the National Association of Insurance 
Commissioners, the National Board of Fire Underwriters adopted a 
statistical plan for Commercial Property Coverage policies, This 
plan established three new Major Peril codes, viz: 71, 72 and 73 
for reporting the experience for fire, extended coverage and the 
"all other perils" under such policies, This amendment to the 
standard statistical plan was filed with and accepted by this 


Department, Cause of loss codes were later adopted for the "all 
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other perils." Under the amended statistical plan Major Peril 
codes 10 and 20 were continued for the reporting of experience 
with respect to regular fire and extended coverage policies, 

In 1956 the annual statement blank was amended to add 
two new lines (4 and 5) to provide for the reporting of new types 
of multiple line business separately from fire and extended cover- 
age. Lines 1 to 5 now read as follows: 

1. Fire 

2. Extended coverage 

3. Other allied lines 

4, Homeowners multiple peril 
5. Commercial multiple peril 

On November 5, 1956 the American Casualty Company made 
an independent filing of their Comprehensive Property Policy which 
was followed by revisions dated January 24, 1957 and June 4, 1957. 

On December 10, 1956 the General Insurance Company of 
America made an independent filing of their Merchandise Block 
Policy, which replaced their previous filings of November 23, 1955 
and June 6, 1956. 

In addition to the aforementioned independent filings, 
the following companies filed varying forms and rating plans as 
deviations under Section 185(4) from the CPC filing made by 
NYFIRO: 

Centennial Insurance Company 

National Fire Insurance Co, of Hartford 
Transcontinental Insurance Company 
Federal Insurance Company 

Vigilant Insurance Company 

Sea Insurance Company, Ltd. 


NYFIRO advised this Department that it did not wish to 


interpose any objections to the above deviation filings, and 


waived its right to a hearing under Section 185(4). 
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On June 5, 1957 the Department accepted all of the 
filings (which were considered as in the Multiple Peril category) 
to become effective as of July 1, 1957. In its acceptance letter 
to the independents the Department stated "We presume that your 
company would have no objection to paying a reasonable assessment 
to the N.Y.F.I.R.O. to reflect the fire and extended coverage 
portion of the premiums written under such policies," 

On June 20, 1957 this Department received a letter fron 
counsel for NYFIRO taking exception to the independent filings of 
the North America Companies, the American Casualty Co. and the 
General Insurance Co. of America, On June 21, 1957 the Department 
suspended the effective date of all of the filings. The afore- 
mentioned companies were invited to comment on the legal questions 
raised by counsel for NYFIRO. 

The Superintendent's decision of September 4, 1957 read 
in part as follows: 


"Subsection 4 of Section 181 provides in part that 
the rating organizations shall ‘permit any authorized 
insurer, not admitted to membership, to become a sub- 
scriber to its rating services****for any kind of insuranc 
or subdivision or class of risk or part or combination 
thereof written by fire or marine insurers ****1, The 
interpretation given to this subsection is that a sube 
scriber may file independently "for any kind of insur- 
ance or subdivision or class of risk or a part or com 
bination thereof written by fire or marine insurers!, 


"It is manifest that the filings cannot be said to 
be a kind of insurance or a subdivision thereof. Under 
familiar rules of construction kinds of insurance and 
subdivisions thereof must refer to such kinds and sub- 
divisions as defined in Section 46, specifically, the 
kinds and subdivisions included in paragraphs 4 and § 
of Section 46, These filings represent risks included 
in the kinds of imsurance or subdivisions thereof as 
defined, but do not represent a separate kind or sub- 
division, 


ins 


kir 
to 
or 


suc 





y) 


er 


‘on 


of 


ent 


Ons 


ad 


at 


ur ance 


THE INSURANCE INDUSTRY 2105 


"Tt cannot be said that this filing represents 
a ‘class of risk or a part or combination thereof',. 


"It is, therefore, my opinion that the filings 

made by the North america Companies, the American 

Casualty Company of Reading, Pa. and the General In 

surance Company of America for multiple line coverage 

applicable to certain classes of mercantile occupan 

cies do not meet the standards contained in Section 

181(4) for independent filings and should be ordered 

withdrawn," 

It should be noted that the above decision of September 
4, 1957 was based on an interpretation of Section 181(4) to the 
effect that the words “or a part or combination thereof" refer 
only to "class of risk". 

The issues presented at this hearing are whether within 
the meaning of Section 181(4%) the North America Companies and the 
American Casualty Company may exclude the Commercial Property 
coverage from their subscribership to the rating services of NYFIRO 
and at the same time to exercise their right to continue to sub- 
scribe to the rating services of such rating organization for fire 
and extended coverage insurance with respect to mercantile occu- 
pancy classes when written under regular forms of fire and extended 
coverage policies. 

Section 184(1) of the Insurance Law provides that "an 
insurer may satisfy its obligation to make such filings for any 
kind or type of insurance by becoming a member of or subscriber 
to a rating organization which makes such filings for such kind 
or type of insurance and by authorizing the superintendent to accept 


such filings of the rating organization on such insurer's behalf," 


47932 O—60—pt. 4 14 
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The North America Companies are subscribers to NYFIRo 
for fire and extended coverage rates for all occupancy classes 
except for the dwelling classes, On March 23, 1956 the North 
America Companies advised this Department that they had not auth 
orized NYFIRO to make any Mercantile Block filing on behalf of 
their companies. On April 17, 1956 the North America Companies 
notified NYFIRO that they do not wish to subscribe to the Mer- 
cantile Block Class, a copy of which notification was sent to 
this Department. 

On January 8, 1957 the American Casualty Company changed 
its status in NYFIRO from a member to a subscriber, and on 
January 31, 1957 notified NYFIRO that the C.P.C. filing of the 
rating organization was not to be filed on its behalf. 

In reply to these companies NYFIRO took the position 
that its C.P.C. filing was made on behalf of all members and sub. 
scribers and that their filings should be submitted as deviations 
under Section 185(4%) of the Insurance Law. 

Section 181(4) of the Insurance Law permits an insurer 
to become a partial subscriber to a rating organization in accord. 
ance with the following provisions: 

"Section 181(4). Each rating organization shall 
furnish its rating service without discrimination to 

&ll of its members and subscribers, and shall, sub- 

ject to reasonable rules and regulations, permit any 

authorized insurer, not admitted to membership, to 
become a subscriber to its rating services for any 
kind of insurance or subdivision thereof written by 
casualty or surety insurers or for any kind of insur- 
ancy or subdivision or class of risk or a part or 
combination thereof written by fire or marine insurers 


or for such other insurers for which it is authorized 
to act as a rating organization, Notice of proposed 
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changes in such rules and regulations shall be given 

to subscribers, The reasonableness of any rule or 

regulation in its application to subscribers, or the 

refusal of any rating organization to admit an im 

surer as a subscriber, shall, at the request of any 

subscriber or any such insurer, be reviewed by the 

superintendent at a hearing held upon at least ten 

days! written notice to such rating organization 

and to such subscriber or insurer. The superintend- 

ent may, after such hearing, issue an appropriate 

order," 

The privilege of partial subscribership connotes the 
alternative right of a subscriber to be an independent filer "for 
any kind of insurance or subdivision or class of risk or a part 
or combination thereof", for which it does not subscribe to the 
rating services of the rating organization, 

The right of partial subscribership under Section 181(4) 
of the New York Insurance Law was one of the determinations made 
in the decision of former Deputy Superintendent ijurphy, dated 
september 14, 1954, in the Matter of the Independent Filing of 
the Insurance Company of North America, et al. That determina- 
tion was confirmed in the Matter of Cullen v. Bohlinger, 284 App. 
Div, 963; Leave to appeal to Court of Appeals denied 308 N.Y. 886, 
308 N.Y. 1049; Appeal dismissed 350 U.S. 803. 

It is NYFIRO's contention that the independent filings 
of the petitioners are not a "kind of insurance or subdivision or 
class of risk or a part or combination thereof" eligible for partial 
subscribership within the scope of Section 181(4) of the Insurance 
Law. NYFIRO contends that "kind of insurance or subdivision" re- 
late to the kinds of insurance and subdivisions as defined in 


Section 46, and that "class of risk" refers to the types of property 


which are classified for rate purposes, such as a mercantile 
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occupancy class or dwelling class. NYFIRO interprets the words 
"part or combination thereof" as used in Section 181(4) as re 
ferring back to and modifying only "class of risk", 

A similar contention is set forth in the amicus brief 
of the Multi-Peril Insurance Conference as follows: 


"For the fire companies it is provided that 
they may subscribe for: 


(2) Any kind of insurance or 
(2) subdivision or 
(3) class of risk or part or combination 
thereof written by fire insurers" 

"It is our contention that the C.P.C. does not 
fall within any of the permitted exceptions am, 
therefore, as a matter of law, is not the proper 
subject for an independent filing." 

The North America Companies contend that the words "part 
or combination thereof" as used in Section 181(4%) modify all three 
of the preceding characterizations of insurance in this section, 
namely, “kind of insurance or subdivision or class of risk", They 
point out that when in 195% they excluded fire and extended cover. 
age insurance on dwelling classes from their subscribership to 
NYFIRO, they in effect withdrew for parts of a combination of 
kinds of insurance ar subdivisions thereof, They cite as an exe 
ample the Standard Fire Insurance Policy which insures "all direct 
loss by fire, lightning and removal from premises", Fire Insure 
ance is defined as a kind of insurance under Section 4, Par, 4, 
and "lightning" is included in Par. 5(a) under "Miscellaneous 
Property Insurance"; thus combining a kind of insurance, with a 
subdivision of a kind of insurance, They also cite extended cover- 


age insurance which combines a number of perils listed in sub- 


paragraphs (a) and (d) of Par. 5 of Section 44, together with damage 
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by aircraft or vehicles included in Par. 12 of Section 46. 

The petitioners contend that the independent filings 
under consideration are embraced within the type of multiple 
line coverage which may be excluded from subscribership under 
Section 181(4) since they are identifiable as a combination of 
kinds of insurance or subdivisions or classes of risks or parts 
thereof. 

The issues turn upon the interpretation of the words 
in Section 181(4) relating to subscribership to the rating ser- 
vices of a rating organization, Virtually the same words appear 
in Section 181(3) which provide for the licensing of rating orgarm 
izations, Section 181(3) reads in part as follows: 

",eeeeene (Superintendent) may issue a license to 

such rating organization authorizing it to make 

rates for the kinds of casualty or surety insur- 

ance or subdivisions thereof, or for the kinds of 

fire or marine insurance or subdivisions or class 

of risk or a part or combination or such other 

kind or kinds of insurance as may be specified 

in such license....." 

When Article VIII (Rates and Rating Organizations) was 
extensively revised in 1948, Sections 181(3) and 181(4) were re- 
vised to include general language with respect to more than one 
kind of insurance or subdivision or class of risk or parts or 
combinations, It must be remembered that at that time multiple 
line writing was in the very early stages of development. As 
noted previously, multiple line legislation was enacted during 
the period from 1946 to 1949, 


Within a few years the Department, by administrative 


action, interpreted Section 181(3) to permit the expansion of the 


operations of rating organizations to make rates and rate filings 
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. for combined coverages involving fire, casualty and inland 
marine insurance, 

In August 1951 the Department issued a license to the 
Multiple Peril Insurance Rating Organization reading as follows: 

" eeeeeis hereby licensed to act within this State 

as a Rating Organization pursuant to the provisions 

of Article VIII with respect to the following kinds 

of insurance, subdivisions of kinds of insurance, 

and combinations of kinds of insurance: ‘All Risk', 

multiple peril and other policies written for an 

indivisible premium, for which members or subscribers 
of the Organization have not delegated rating and 
filing authority to any other rating organization," 

In view of the argument of NYFIRO that the words "com 
bination thereof" in Section 181(4) relate only to a class of 
risk, I believe it pertinent to note the use of the words "con 
binations of kinds of insurance" in the above license issued by 
this Department in 195l. 

In July 1951 the Department approved a requested ameni- 
ment of the license of the New York Fire Insurance Rating Organ 
ization (NYFIRO) by the addition of the following rate making 
powers: 

" eeeeeand including coverages permitted to be 

written by fire insurance companies under multi- 

ple line authority." 

By authority of its amended license under Section 181(3) 
the New York Fire Insurance Rating Organization made its filing 
of the Commercial Property Coverage policy. 

I find myself in agreement with the amicus brief of the 
Federal, Vigilant and Sea companies wherein they make the follow 


ing point: 
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"Moreover, if NYFIRO makes a C.P.C. filing it 

must do so by virtue of the license granted to it 

under Section 181 (3) to make rates 'for the kinds 

of fire or merine insurance or svbdivision or class 

of risk or a part or combination.! Certainly if 

such language permits NYFIRO to file for C.P.C., 

the almost identical language of Section 181 (lh) 

under review should permit an insurer to withdraw 

subscribership to NyFIRO for C.P.C. and make its 

own filing." 

Counsel for WNYFIRO contends in effect that it would be 
incumbent upon ® company desiring to file C.P.C. independently 
to bring itself within the statute (Section 181(4)) by withdraw- 
ing from NYFIRO with respect to fire and extended coverage insur- 
ance rates for mercantile occupanty classes when written separate- 
ly under regular forms of fire insurance policies on the grounds 
that such rates form a "component and integral" part of the 
c.P.c. filing. This is essentially the same argument which it 
asserted in the Cullen vs. Bohlinger case (supra). At that time 
NYFIRO argued that an insurer, to be independent for dwelling 
classes, would have to be independent for all classes of fire 
insurance written by it. The right of partial subscribership 
was upheld by the courts in that case, 

In this case the C.P.C. policy, a multiple line contract 
with a composite rate, is clearly distinguishable from ordinary 
straight policies of fire and extended coverage. It has been 
previously shown that experience for the C.P.C. is reported 
separately from fire and extended coverage experience under the 
standard statistical plangnq@qin the annual statement. 


Counsel for North America Companies and American Casualty 


Company submitted in evidence several examples of independent multi- 


ple line filings by other members or subscribers of NYFIRO. 
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Reference was msde to Manufacturers Output policies, Homeowners 
policies, Camera dealers, Musical Instrument dealers and Equip. 
ment dealers' policies. The coverage and.rating plans for equip. 
ment dealers, musical instrument dealers and camera dealers are 
similar to the coverage and rating plan contained in the Commer. 
cial Property filing. The final composite rates are based upon 
the applicable fire and extended covebage rates plus loadings 
for the "all other" perils, in much the same manner as those de. 
veloped under the C.P.C. filing. However, in the case of such 
independent filings, there had been no contention by NYFIRO that 
such companies should withdraw their subscribership for the same 
fire occupancy classes when written under regular standard fire 
and extended coverage forms of policies, 

Counsel for NYFIRO further contends that the independ. 
ent filings of Commercial Property Coverage policies under con- 
sideration should be filed es deviations under Section 185 (kh) as 
long as the petitioners remain as subscribers to the rating ser- 
vice of NYFIRO for the mercantile occupancy class, when written 
under the standard forms of fire and extended coverage insurance, 

Section 185 (hk) pertaining to applications for devia- 
tions by fire insurers, reads as follows: 

"In the case of any fire insurer which is a 
member of or subscriber to a rating organization 

such application may be made for a deviation from 

the class rates, schedules, rating plans or rules 

respecting any kind of insurance, or class of risk 

within a kind of insurance, or combination thereor," 

The language of the above section is sinilar to the 
language of Section 181 (k) providing for partial subscribership 


and it is my opinion that if any variation of the organization's 
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rs ¢,P.Ce filing comes within the purview of the above deviation 

P- section of the law, it would also be a proper coverage eligible 
juip- for partial subscribership under Section 181 (kh). 

are In 1948 Article VIII of the Insurance Law was substan- 
— tially revised to conform generally with the so-called All Industry- 
— Commissioners Rate Regulatory Bills. Such bills were drafted 

. following the enactment of Public Lew 15 of the 79th Congress 

de- (1945). These developments resulted as a consequence of the South- 
ch pastern Underwriters Association case (1944) 322 U.S. 533. 

that In connection with the adoption of Public Lew 15 in 19k5 
— the report of the House Judiciary Committee stated that: 

ire "Nothing in this bill is to be so construed as 


indicating it to be the intent or desire of Congress 
to require or encourage the several states to enact 
legislation that would make it compulsory for an in- 


end- surance company to become a member of rating bureaus 
or charge uniform rates, It is the opinion of Cone 

on gress that competitive rates on a sound financial 

h) basis are in the public interest," 

49 

In interpreting the provisions of Section 181 (lk), we 

ser- 

t mst be guided by the purpose clause of Section 180 as amended 

en 
in 1948. This reads as follows: 
ance, 


"The purpose of this article is to promote the 
ia- public welfare by regulating insurance rates to the 
end that they should not be excessive, inadequate, 
unfairly discriminatory or otherwise unreasonable 
and to authorize and regulate cooperative action 
among insurers in rate making and in other matters 
within the scope of this article. Nothing in this 
article is intended (1) to prohibit or discourage 
reasonable competition, or (2) to prohibit or en- 
courage except to the extent necessary to accomplish 


2 the eforementioned purpose, uniformity in insurance 
rates, rating systems, rating plans or practices, 
6 This article shall be liberally interpreted to carry 
ship into effect the provisions of this section." 
até The report of the Joint Legislative Committee on Insurance 
.on's 


Rates and Regulation (Legislative Document - 1948 = No. 46) in dis- 
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cussing the amendment to Section 180, made the following comment; 


"As stated in the report of May 23, 1946 of 
the Subcommittee of the Committee on Rates and 
Rating Organizations of the National Association 
of Insurance Commissioners the purpose 'becomes 
clear when read in the light of the congressional 
debate preceding the enactment of the U.S. Public 
Law 15, the reports of the various congressional 
committees in connection with that bill, particular. 
ly Report No. 143 of the House of Representatives 
dated February 13, 1945, and the law itself. These 
sources of material indicate quite plainly that 
Congress was willing to permit cooperative action, 
including price-fixing, in the insurance business 
on a state level providing such activity was regu- 
lated and at the same time was interested in seeing 
to it that reasonable competition was preserved, 

It was felt that the insertion of a purpose clause 

together with a provision calling for a liberal in- 
terpretation of the bill would serve as a guide for 
state administrators in interpreting and enforcing 

the new law'," 


It is my opinion that the language of Section 181 (kh) is 
sufficiently broad to give an insurer the right to become a partia] 
subscriber to the rating service of NYFIRO for a kind of insurance 
or a subdivision of a kind of insurance or class of risk or a sube 
division of a kind of insurance or class of risk or a part or 
combination of any of the foregoing which may be written by a fire 
or marine insurer. The privilege to be a partial subscriber con- 
notes the alternative right of a subscriber to be an independent 
filer with respect to such kind or type or combination for which 
it does not subscribe, 

After giving fyjll consideration to 511 of the testimony 
and arguments presented at the hearings and in the briefs, I cons 
clude that the Commercial Property Coverage policies are distinctly 
separate types of insurance contracts covering combinations of 


kinds of insurance and subdivisions or parts thereof for various 


cle 


or | 


ten 


cla 


ord 


re6 


ref 
Pro 
of 


ing 


Nev 
Aus 





ent: 


4) 4s 
artial 
rance 


, SUbe 


fire } 


cone 
lent 


ich 


mony 
con= 
inotly 


f 


ous 


THE INSURANCE INDUSTRY 2115 


clusses of risks and that the petitioners may elect to exclude 

or withdrew such types of policies from their authorizations 

as subscribers to NYFIRO and to make such filings independently. 
1 also conclude that under the provisions of Section 181 (4) such 
petitioners may continue to subscribe to the rating services of 
NYFIRO for the regular standard forms of fire insurance and ex- 
tended coverage insurance in respect to mercantile occupancy 
classes. 

Accordingly the determination of September h, 1957 
ordering the withdrawal of the independent filings is hereby 
rescinded. 

The Department is prepared to give consideration to 
refilings of independent filings of rating plans for Commercial 
Property Coverage and similar types of policies and refilings 
of Commercial Property Coverage filings by NYFIRO and participat- 


ing rating organizations, 


wean 


ARTHUR F. LAMANDA 
First Deputy Superintendent 


New York, Ne. Ye 
August .6, 1958 
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PENNSYLVANIA LUMBERMENS MUTUAL : BEFORE THE INSURANCE 


FIRE INSURANCE COMPANY, et al. $ COMMISSIONER OF THE 
: COMMONWEALTH OF 
PENNSYLVANIA 
VS. 


MIDDLE DEPARTMENT ASSOCIATION 
OF FIRE UNDERWRITERS 


ADJUDICATION OF FRANCIS R. SMITH, 

INSURANCE COMMISSIONER OF THE 

COMMONWEALTH OF PENNSYLVANIA 

AND NOW, this lst day of March, 1956, upon request for 

review by Pennsylvania Lumbermens Mutual Fire Insurance Company, 
et al., Complainants, under Section 6(b) and complaint under 
Section 16(a) of "The Fire Marine and Inland Marine Rate Regulatory 
Act" of June 11, 1947, P. L. 551, and pursuant to hearing held 
before the Insurance Commissioner of the Commonwealth of Pennsy). 
vania on November 10, 1952, Francis R. Smith, Insurance Commis- 
sioner of the Commonwealth of Pennsylvania, hereby makes the 


following Adjudication: 


HISTORY OF THE CASE 

The history of these proceedings dates back to the 
enactment in Pennsylvania of "The Fire Marine and Inland Marine 
Rate Regulatory Act" of June 11, 1947, P. L. 551. Under Section 
6(a) of that statute, which became effective October 1, 1947, 
Middle Department Association of Fire Underwriters, hereafter 
referred to as "Middle Department" was licensed by the Insurance 
Commissioner of the Commonwealth of Pennsylvania on November 21, 
1947, as a fire rating organization. (N.T. p. 9). Such license 
has been amended several times since that date. (N.T. p. 10). 
The Constitution of the Middle Department was approved by the 
Insurance Commissioner on December 18, 1947. (N.T. p. 12). 

The Complainant companies had applied in November, 1947 


to the Middle Department for admittance as subscribers to its 
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rating services on a limited or partial basis, such partial sub- 
scribership to exclude lumber and woodworking risks in the case 
of two applicant companies, and in the case of the other appli- 
cants to exclude "rates on flour, cereal and feed mills, grain 
and bean elevators, grain and produce warehouses, grain tanks 
and allied risks, and the contents of all of them" (N.T. pp. 14 
to 19). The Middle Department refused to admit the Complainants 
as partial subscribers unless the applicants would pay an assess- 
nent based upon the premiums on all of their Pennsylvania busi- 
ness of the types rated and supervised by the Middle Department, 
yvhich would include the excluded classes of risks which the 
Complainants had expressly deleted from their subscription appli- 
cations. Such refusal was predicated upon Section 3 of Article 
IX of the Middle Department's Constitution, then in effect, which 
provided, inter alia: "....eassessments shall be based and com- 
puted on the premiums, reported as is hereinafter provided, on 
al] business of the type rated and supervised by the Association 
within its rating territory during the calendar year last ended 
prior to such assessment date." (Underscoring supplied) (N.T. 
pp. 12, 19 to 23), Complainants had reserved the right to contest 
the validity of the above constitutional provision. (N.T. p. 17 
to 19). 

On February 7, 1948 Complainants filed with the 
Insurance Commissioner a request for review under Section 6(b) 
and a complaint under Section 16(a) of "The Fire Marine and 
Inland Marine Rate Regulatory Act" of June 11, 1947, P.L. 551, 
regarding the above assessment provisions of the Middle Department 
Constitution, and the refusal of the Middle Department to admit 
Complainants as partial subscribers on the terms set forth in 
their applications, After hearing held March 25, 1948, Insur- 


ance Commissioner James F, Malone, Jr., by Adjudication, dated 
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February 21, 1950, concluded that Section 3 of Article 1X of 
the Middle Department Constitution was not reasonable and was 
contrary to Section 6(b) of the said Rate Regulatory Act of 
1947; that such Section 3 should not apply to Complainants insofey 
as it assessed them on the basis of business of the type speci. 
fically excluded in the applications for subscribership; that 
refusal of the Middle Department to admit Complainants as sub. 
scribers on the limited or partial assessment basis, was without 
justification; and that the Middle Department should admit Con- 
plainants on the limited or partial basis set forth in their 
applications. No appeal was taken from the said Adjudication, 
(N.T. pp. 23 to 32). 

Thereafter Complainants renewed their applications for 
partial subscribership on the condition that the Middle Departmen}, 
assessment on them be upon the basis of premiums from business 
included in their subscriptions, and not upon classes of risks 
excluded therefrom. (N.T. pp. 32, 33). 

On April 20, 1950 the Middle Department amended Section 
3 of Article IX of its Constitution by adding Paragraph "(e)" 
thereto, as follows: 

"(e) If a specific and identifiable class or classes 


of property shall be excluded from the regular and general filing, 
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of the Association pursuant to application by any subscriber 

company and acceptance of such subscription by the Association, 
then and in such event, subject to the provisions of paragraph 
(c) of this section and notwithstanding the other provisions of 
this Section 3 of Article IX, the Board of Governors may levy a 


modified rate of assessment with respect to the premiums written 





and reported by such subscriber company on such excluded class 
or classes of property. Such modification of the general rate of 


assessment shall be determined by the Board of Governors in the 
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ase of each such subscriber with due and reasonable consider- 
¢ 


tion to the nature ‘of the excluded class or classes of property 
; a 


and the proportionate savings, if any, in the operational and 
administrative expenses thereby inuring to the Association." 
(Underscoring supplied) (N.T. pp. 33, 34). 

On March 16, 1950 at least tentative approval was riven 
to the above amendment, prior to its adoption by the Middle 
Department, by Insurance Commissioner Malone, who had ceased to 
be Insurance Commissioner by April 20, 1950, when the Constitu- 
tion was actually so adopted. (N.T. p. 33). The amendment was 
filed by the Middle Department with Insurance Commissioner 
Artemas C. Leslie on May 19, 1950, thereby giving notice of the 
changes in its Constitution in compliance with Section 6(a) of 
the above Rate Regulatory Act of 1947. (N.T. p. 34). No notice 
of the above tentative Insurance Commissioner's approval nor of 
the filing of the amendment on May 19, 1950 was given to Com- 
plainants nor their counsel. (N.T. pp. 34, 35). Notice of the 
proposed amendment was given on April 4, 1950, to all Complainants, 
except Pennsylvania Lumbermens Mutual Fire Insurance Company 
and The Millers Mutual Fire Insurance Company, which were not 
admitted as Middle Department subscribers. (N.T. pp. 34, 37). 

On April 29, 1950 the Board of Governors of Middle 
Department, pursuant to the April 20, 1950 amendment of its 
Constitution, took action to levy a modified rate of assessment 
with respect to premiums written and reported by partial sub- 
scribers on certain excluded classes of property, as follows: 
"Mter full consideration including memorandum presented by 
Executive Manager Hill, Board unanimously approved a credit of 
804 in the rate of assessment as to premiums of the excluded 
classes subject to revision at any future date." (Underscoring 


supplied) (N.T. pp. 35, 36). 


On July 9, 1952 Complainants filed with the Insurance 


Commissioner a written request for review under Section 6(b) and 
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a complaint under Section 16(a) of above Rate Rerulatory Act of 
1947, regarding approval by the Insurance Commissioner of the 
above April 20, 1950 amendment of the Middle Department's Cong¢;. 
tution, and the action or regulation of the Middle Department, 
throurh its Board of Governors on April 29, 1950, levying an 
assessment upon premiums from risks written by Complainants on 
excluded classes of property. (N.T. pp. 52, 195). 

On November 10, 1952 a hearing was held before the 
Insurance Commissioner upon Complainants' request for review and 
complaint. Briefs and Reply Briefs have been submitted by 
counsel for Complainants and counsel for the Middle Department, 
and there has been oral argument by both counsel before the 


Insurance Commissioner. 


QUESTIONS OF LAW INVOLVED 
1. Where applicants for partial subscribership to a 


fire insurance rating organization have specified in their 
applications that their subscriptions request the services of the 
rating organization for only part of the classes of risks, should 
a provision in the amended Constitution of the rating organiza- 
tion, that its Board of Governors may levy a modified rate of 
assessment with respect to the premiums written and reported by 
such subscriber companies on such excluded classes of risks, be 
disapproved by the Insurance Commissioner, as being contrary to 
Section 6 of "The Fire Marine and Inland Marine Rate Regulatory 
Act" of June 11, 1947, P. L. 551? 

2. Where the Board of Governors of such fire rating 
organization, in pursuance of such Constitutional provision has 
levied a modified assessment upon such partial subscribers in 
the form of a credit of 80% in the rate of assessment as to 
premiums of the excluded classes of risks as a charre for overhead 


expenses, is such rule or rerulation of the ratings orzanization 
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treasonable" in its application to such subscribers or applicants 
for subscribership within the meaning of Section 6(b) of the 


said Rate Repulatory Act of 191,77 


FINDINGS OF FACT 

1. The facts stipulated in the Stipulation of Counsel 
between Robert Dechert, Esquire, counsel for Complainants, and 
Philip Sterling, Esquire, counsel for Middle Department, (N.T. 
pp. 8 to 37, 46) are adopted as Findings of Fact for the purposes 
of this Adjudication. 

2. The facts set forth in the above History of the Case 
of this Adjudication are adopted as Findings of Fact. 

3. The Complainants are 11 mutual insurance companies, 
all of which are licensed to transact fire insurance in the 
Commonwealth of Pennsylvania. (N.T. pp. 8, 37). Eight of the 
companies were incorporated outside of Pennsylvania. (N.T. p. 48). 
All of the Complainants except Pennsylvania Lumbermens Mutual 
Fire Insurance Company and The Millers Mutual Fire Insurance 
Company, which have applied for subscribership on a partial basis, 
are subscribers on a limited or partial basis to the Middle 
Department. (N.T. pp. 14, 15, 32, 49, 50, 73, 7h). 

4. Mill and Elevator Rating Bureau, an Illinois asso- 
ciation, has been licensed by the Insurance Commissioner of the 
Commonwealth of Pennsylvania to act as a rating organization to 
make rates on flour, cereal and feed mills, grain and bean 
elevators, grain and produce warehouses, grain tanks and allied 
risks, and the contents of all of them. (N.T. p. 13). Most of 
the Complainants have filed rates in their specialty classes, for 
which they are not subscribers to the Middle Department, through 
the said Bureau. (N.T. pp. 14, 51, 58). Two of the Complainants, 
Pennsylvania Lumbermens Mutual Fire Insurance Company and the 


Lumbermens iiutual Insurance Company have filed with the Insurance 
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Commissioner of the Commonwealth of Pennsylvania their own ratinp 
sehedules on lumber and woodworking risks. (N.1T. p. 13). 

5, The Middle Department Association of Fire Under. 
writers, herein referred to as "Middle Department" is an unin- 
corporated association formed under the laws of the Commonwealt), 
of Pennsylvania for the purpose of makine and formulating rates, 
etc., which for the purpose of this Adjudication shall be Limited 
to the Commonwealth of Pennsylvania. (N.T. pp. 9, 36). 

6. The Middle Department maintains no cost accounting 
system and does not allocate its costs to particular members or 
subscribers with respect to classes of risks. (N.T. pp. 125, 188 
to 190). 

7. The Middle Department computes the assessment of 
each total member or subscriber semi-annually by dividing the 
total premium income written by such members and subscribers on 
all classes of business in Pennsylvania into its total operationa} 
expense, without any special cost allocation or breakdown for 
overhead or other expenses. (N.T. p. 189). 

8. The Middle Department rates the excluded classes of 
risks, which are in controversy, and makes available to its 
members and subscribers rating services on most risks in Pennsyl- 
vania. (N.T. pp. 101, 102, 142). 1t maintains engineering, con- 
sultation and inspection services, collects statistical data, 
stamps and audits daily reports, and publishes a manual of class 


rates. (N.T. pp. 93 to 97; 135, 136). 


DISCUSSION 
The same general issue is raised by the recuest for 
review under Section 6(b) and by the complaint under Section 16la! 
of "The Fire Marine and Inland Marine Rate Rerulatoryv Act" of 
June 11, 1947, P. L. 551, which counsel for Complainants and 
counsel for the Middle Department have arreed may be considered 


together. (N.T. pp. 5 to 7). 
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¢ 


The review concerns the action of the Board of Gover- 


versoobanle? iddle Department. on April 29, 1950 in levying a 
modified assessment upon Complainants inthe form of a credit of 
‘yo in the rate of assessment as to premiums of the excluded 
classeS, 45 a charre for overhead expenses. (N.T. p. 201). 

The complaint concerns the amendment of April 20, 1950 
to the Constitution of the Middle Department, authorizing such 
nodified assessment upon partial subscribers, and approval of the 
Constitutional amendment by the Insurance Commissioner. 

The first question, to be decided preliminarily, is 
whether or not the issue now before the Insurance Commissioner 
has already been decided, so that the doctrines of Res Judicata 
or of Estoppel by Judement apply. It is our opinion that such 
doctrines are not applicable here for the reason that the Adjudi- 
cation of February 21, 1950, by former Insurance Commissioner 
Malone, while it involved the same litigating parties, did not 
decide the same legal issue which is now raised. That Adjudica- 
tion decided that the Middle Department may not assess partial 
subscribers on the basis of all] business written by applicants 
for partial subscriptions. That Adjudication was determinative 
of Section 3 of Article IX of the iddle Department Constitution, 
as it then existed, and not of the April 20, 1950 amendment 
thereto, which raises a new issue of charging partial subscribers 
for overhead expenses, that was not before former Commissioner 
Walone. (N.T. pp. 24 to 32). 

Likewise any action by former Commissioner IHialone in 
riving tentative prior approval to the Constitution of the -‘iddle 
Department, or by former Commissioner Leslie in accepting a 
‘liddle Department filine of such amended Constitution, is not 
considered binding upon the present Insurance Commissioner, who 


is the first Pennsylvania Insurance Commissioner to decide, after 


hearing, and argument by the interested part ies, the new issue 
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raised by the present request for review and complaint. It is 
the intention of Section 6(b) and of Section 16(a) of the above 
Rate Regulatory Act of 1947 to afford to applicants for partia) 
subscribership an opportunity to raise the question of any rule 
or regulation of the Middle Department which they may believe 
to be unreasonable; to question further an action by the Insur. 
ance Commissioner regarding approval of such Middle Department 
rule, regulation or Constitution; and to have a hearing thereon 
before the Insurance Commissioner. 


The present issue relates to charges by the Middle 





Department to partial subscribers, or applicants for partial 
subscriptions, for "overhead" expenses of the Middle Department, 
The Malone Adjudication of February 21, 1950 established a 
fundamental principle that under Section 6(b) of the rate statute 
a charge of 100% of all premiums written by partial subscribers 
was unreasonable. It did not consider the question of whether 
or not partial subscribers could be charged for their share of 
overhead expenses, nor what the nature of such charges would be, 
The principle of the right to partial subscribership, 
established in the Malone Adjudication, was reiterated and 
affirmed by the Supreme Court of the United States in the case 
of Cullen vs. Bohlinger which originated in the State of New 
York. Thus, on September 14, 1954 the Opinion of Joseph F, 


Murphy, Deputy Superintendent of Insurance of the State of New 


York, decided that under the insurance rate statutes of the ar 


of New York the North America Companies had the right to withdraw 
their subscriberships to the concerted rate-making activity of 
the New York Fire Insurance Rating Organization for the dwelling 


classes of fire insurance and thus remain partial subscribers 


only. The iurphy decision was affirmed by the Appellate Livision | 


of the »~upreme Court of New York on November 30, 1954, as reported 


in 264 App. Div. 963, 136 N.Y.S. 2d. 361. On January 13, 1955 
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the Court of Appeals of the State of New York denied leave to 


appeal, and on April 12, 1955 the same court dismissed the appeal 


for lack of substantial constitutional questions, as reported 

in 308 N.Y. 886, 126 N.E. 2d. 564. On October 10, 1955 the 

Supreme Court of the United States in the case of Cullen, Treasurer 
of New York Fire Insurance Rating Organization, et al. vs. Alfred 
J, Bohlinger, Superintendent of Insurance of the State of New 

York, and the North America Companies, granted a motion to dismiss 
the appeal to that court on grounds of lack of a substantial 

Federal question. The New York statute involved in the above case 
vas substantially similar in language to Section 6(b) of the 
Pennsylvania Rate Regulatory Act of 1947. 

It is our opinion that partial subscribers should bear 
their proportionate share of the overhead expenses of the Middle 
Department, and that such charges for overhead expenses should be 
reasonable. This is another primary principle, implied from the 
language of Section 6(b) of the above Rate Regulatory Act of 1947, 
which provides: 


"Subject to rules and regulations which have been 
approved by the Commissioner as reasonable, each 
rating organization shall permit any insurer, not 

a member, to be a subscriber to its rating services 
for any kind of insurance, subdivision, or class 

of risk or a part or combination thereof, for which 
it is authorized to act as a rating organization. 
Notice of proposed changes in such rules and regu- 
lations shall be given to subscribers. Each rating 
organization shall furnish its rating services without 
discrimination to its members and subscribers. The 
reasonableness of any rule or regulation in its 
application to subscribers, or the refusal of any 
rating organization to admit an insurer as a sub- 
scriber, shall, at the request of any subscriber or 
any such insurer, be reviewed by the Commissioner 

at a hearing held upon at least ten days' written 
notice to such rating organization and to such sub- 
scriber or insurer. If the Commissioner finds that 
such rule or regulation is unreasonable in its ap- 
plication to subscribers, he shall order that such 
rule or regulation shall not be applicable to sub- 
scribers. If the rating organization fails to grant 
or reject an insurer's application for subscriber- 
ship within thirty days after it was made, the insurer 
may request a review by the Commissioner as if the 
application had been rejected. If the Commissioner 
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finds that the insurer has been refused admit- 
tance to the rating organization as a subscriber 
without justification, he shall order the rating 
organization to admit the insurer as a sub- 
scriber. If he finds that the action of the of W 
rating organization was justified, he shall make 


cons 


an order affirming its action." (Underscoring appl 

supplied) 

The controversy arises from the inquiry as to what is ™ 
a "reasonable" charge for overhead expenses? The statute is an 
silent as to amounts or percentages to be charged for partial = 
or complete rating services. It does not define the term on 
"reasonable". Is the charge to be "reasonable" to the partial um 
subscribers, to the other Middle Department members or total - 
subscribers or to both? Apparently the “egislature left the - 
determination of what is a reasonable charge in a given instance, a 
such as the present situation, to the discretion of the Insur. 
ance Commissioner upon his review of the Middle Department rule ats 
or regulation imposing the charge. = 

In theory it is reasonable to base an overhead expense 7 
charge on "included" classes only. Mr. Carlyle H. Hill, Executiy = 
Manager of the Middle Department, recognized the conflict = 
between the theory and the practice in the alternative methods n.1 
of charging on the basis of "included" classes only or of a 
percentage of excluded classes, in his testimony at Pages 154 aa 
to 158. Mr. Hill explains the 80% credit on excluded classes ons 
for overhead expenses to be paid by partial subscribers as a by 1 
practical solution to the problem of charging partial subscrib- Made 
ers for such overhead. He states the Middle Department has no bu 
cost accounting breakdown which would serve as an exact method on 
of allocating overhead expense on the basis of included classes ant 
only, and that such breakdown on the basis of risks would be oni 
highly impracticable and very expensive. (N.T. 152 to 155, vide 
188 to 190). The 
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Mr, Hill explains further that the Middle Department, 
consisting of 296 member companies and 52 subscriber companies, 
of which only the 11 Complainants are partial subscribers or 
applicants for partial subscription (N.T. pp. 134, 185), employs 
700 persons, has a main office in Philadelphia and various branch 
offices, an inventory of more than $300,000 and elaborate and 
extensive records. (N.T. pp. 136 to 138). In the year 1951 
total premiums of all members and subscribers were approximately 
5112,000,000 (N.T. p. 192). Total premiums in that year reported 
by Complainants were $1,402,735, and on excluded classes were 
$1,53,867, the total being 1 to 1 1/2% of the Middle Department 
total annual premiums of $112,000,000 (N.T. p. 191). The 
Middle Department performs many services such as collecting statis- 
tical data, publishing a manual of class rates, stamping and 
auditing daily reports, inspecting special risks, an engineering 
and consulting service, and various municipal and other inspec- 
tion services. (N.T. pp. 135, 136). Reference is made also 
to the testimony of Mr. Kenneth B. Hatch, Chairman of the Board 
of Governors of the Middle Department, regarding such functions. 
(N.T. pp. 93 to 97). 

The method used by the Middle Department in arriving 
at the figure of 80% credit on excluded classes as a charge 
for overhead expenses for partial subscribers, was explained 
by both Mr. Hatch and Mr. Hill. According to Mr. Hatch, the 
Middle Department must continue to rate the excluded classes 
of risks for the present or potential benefit of its members 
and other subscribers. (N.T. pp. 101 to 103). General executive 
and administrative overhead expense of the Middle Department 
continues despite partial subscribers such as Complainants, 
which do not subscribe to the excluded classes. (N.T. p. 105). 


The savings to the Middle Department, by virtue of the lack of 


Complainants’ subscription to the excluded classes, are less 
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than 80% of the premiums on such excluded classes. (N.T, Pp. 
106, 107). On such excluded classes only the Middle Depart. 
ment service of stamping daily reports for Complainants on 
‘ane risks, has been eliminated. (N.T. p. 124). The other 
expenses of clerical force, management, engineering and inspec. 
’ tion service continue and must be paid for by member and syb. 
scriber companies. (N.T. p. 108). The overhead charge of 20% 
on excluded class premiums represented, in the opinion of the 
Board of Governors, the most reasonable figure, and the 80% 
credit was the maximum credit which could possibly be given, 
(N.T. pp. 125 to 127). 

Mr. Hill elaborated upon the above method by stating 
that his analysis of the cost of operations of the Middle 
Department showed that at least 20% of operations represented 
an overhead of administrative and maintenance expense, which 
could not be eliminated even if all inspection and stamping 
operations were deducted, and all compensation and expenses 
relating to inspection service, re-rating, engineering and 
stamping had also been deducted. (N.T. pp. 145 to 147). He 
considered the 20% figure to be as liberal as possible to Com- 
plainants, that a more accurate cost accounting would be very 
costly; and that charges based on included classes only would 
produce inequities to the Middle Department and between partial 
and other subscribers. (N.T. pp. 152 to 158). Mr. Hill explained 
that members and subscribers are assessed on a semi-annual 
basis, the amount of assessment being computed by dividing the 
premium volume of all members and subscribers during a six 
months' period into Middle Department expenses for the same 
period, in order to arrive at a percentage figure. For general 
subscribers to all services, there is no special allocation 


or breakdown for overhead expenses. (N.T. p. 189). 
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Is the Middle Department method of charging for its 
overhead expenses, as described above, reasonable under all 
of the circumstances? The Middle Department argues that its 
nethod of allowing a credit of 80% on excluded classes, is 
not a charge on excluded classes but rather an overhead 
charge on included classes, which is measured by the 20% charge 
on excluded classes. Is such method fair and equitable to 
Complainants who wish to subscribe only to included classes? 
Is there a sustainable relationship between the amount of 
overhead expense on included classes and the amount of pre- 
niums written by Complainants on excluded classes? How is 
overhead on included classes increased by failure of Com- 
plainants to subscribe to excluded classes? Is it reasonable 
to charge Complainants an overhead expense on excluded classes, 
which are potentially available but to which Complainants do 
not wish to subscribe at present? If uniform rates of assess- 
ments on included classes already contain a charge for overhead 
on such classes, does the Middle Department method require 
general members and subscribers to pay proportionately a lower 
assessment on such included classes overhead, inasmuch as 
Complainants on the same included classes are required to 
pay an added charge of 20% of the excluded classes? Is it 
reasonable to charge Complainants for overhead based on 20% 
of excluded classes, when most Complainants are paying members 
of the Mill and Elevator Rating Bureau for the same excluded 
classes of risks? 

The ultimate answer to the above questions rests upon 
the intent of Sec. 6(b) of the above Hate Regulatory Act of 
19,7, which makes partial subscribership to a rating orraniza- 


tion mandatory upon application therefor. Such intention 


would be defeated if a rating organization could recognize 
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the principle of partial subscribership and defeat the purpose 
of the statute by making subscription charges which would make 
partial subscription,so costly as to be prohibitive, especially 
where the partial subscriber to included classes is also a 
member or subscriber of another rating bureau on the excluded 
classes. 

The Insurance Commissioner is not satisfied that, 
despite the Middle Depqrtment's difficulties in cost accounting 
and allocation and its good faith in assessing on its present 
basis, some method cannot be devised by the Middle Department 
whereby it can base its charges for both actual rate services 
and administrative overhead upon included classes only in the 
case of partial subscribers. It is thought that the responsi. 
bility for developing and applying such method of charging upon 
included classes only rests, not with the partial subscribers, 
but with the Middle Department which manages the rating operation, 
Such thought is consistent with the statutory intention of 
affording insurers the opportunity of partial subscription. 

A contrary interpretation could force partial subscribers into 
being total subscribers, which is not consistent with the 
general purpose of the statute, and not consistent with the in- 
tent of Section 4(b) of the said Rate Regulatory Act of 1947, 
which states, inter alia.: "Provided, That nothing contained 
in this Act shall be construed as requiring any insurer to 
become a member of, or a subscriber to, any rating organization." 

In view of the purpose of Section 6(b) of the above 


Rate Regulatory Act of 1947, the Insurance Commissioner is of 


the opinion that the present Middle Department method of charging 
partial subscribers for overhead expenses is not reasonable, 


in that it is a charge based upon premiums on excluded classes 


of risks and is not based solely upon premiums on included 
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classes of risks. While it may not he the function of the 
Insurance Commissioner to prescribe for the Middle Department 

a system of cost allocation or accounting, the guiding principle 
of that organization's accounting system in this regard should 

be to base uniform charges to members and subscribers, including 
a reasonable charge for overhead expense, upon the included 
classes for which the subscribing company has made application. 

It is considered that the complainants, on the basis 
of the entire record in these proceedings, have sustained any 
burden of proof to which they may have been subject. 

Briefs of both counsel have argued the effect upon 
the respective rating organizations, upon the partial and total 
members and subscribers of the same and upon the entire insur- 
ance industry if the respective contentions of the parties to 
these proceedings are not upheld. The Insurance Commissioner 
is mindful of what effect this Adjudication could have in the 
insurance business and in the regulation or non-regulation of 
rates if competing insurers or competing rating organizations 
seek to take advantage of the practical implications of this 
decision. However, this Adjudication has been made on the basis 
of the clear mandate of the statute, rerardless of what could 
result in an impractical application of its principle to a 
practical business situation. The responsibility for such mis- 
application rests upon the insurance industry. 

The two Questions of Law, set forth above in this 
Adjudication, relate to (1) approval or disapproval by the 
Insurance Commissioner of the amended Constitution of the Middle 
Department, authorizing its Yoard of Governors to levy a modi- 
fied assessment on the basis of excluded classes of risks, and 
(2) the reasonableness of the rule or regulation of the Middle 


Department, through its Board of Governors, in levying a modified 


assessment on the basis of such excluded classes. 
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On the basis of the foregoing opinion regarding the 
unreasonableness of the assessment levy for overhead expenses 
on the basis of excluded classes, the two Questions of Law are 
answered as follows: 

(1) Section 3 of Article IX of the Constitution of 
the Middle Department, as amended April 20, 1950, by adding 
Paragraph "(e)" thereto, is disapproved insofar as it author. 
izes the Board of Governors to levy a modified rate of assess. 
ment with respect to the premiums written and reported by any 
subscriber company on an excluded class or classes of property, 
it being contrary to Section 6 of "The Fire Marine and Inland 
Marine Rate Regulatory Act" of June 11, 1947, P. L. 551. 

(2) The rule or regulation of the Middle Department, 
through its Board of Governors, levying on April 29, 1950 a 
modified assessment upon partial subscribers in the form of a 
credit of 80% in the rate of assessment as to premiums of the 
excluded classes, as a charge for overhead expenses, is un- 
reasonable in its application to partial subscribers or appli- 
cants for subscribership, within the meaning of Section 6(b) 
of the said Rate Regulatory Act of 1947. 

At the hearing on November 10, 1952 certain rulings 
on evidence were deferred until the Adjudication. Reference 
is made to a motion to dismiss Complainants’ request for review 
(N.T. pages 91, 92), which motion is now denied. Reference is 
made to an objection to testimony of Mr. Charles M. Hutchison 
regarding a book, entitled "The Biography of an Idea," by John 


Bainbridge (N.T. pp. 55, 56), which is now sustained. Reference 


is made to an objection to testimony by Mr. Harry C. Lee, regarding 


his opinion of the effect upon his rating bureau of dual cost 


payments by members (N.T. pp. 86, 87), which objection is now 


overruled. 
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CONCLUSIONS OF LAW 

1. Section 3 of Article 1X of the Constitution of 
the Middle Department Association of Fire Underwriters, as 
amended April 20, 1950, by adding Paragraph "(e)" thereto, is 
disapproved insofar as it authorizes the Board of Governors to 
levy a modified rate of assessment with respect to the premiums 
written and reported by any subscriber company on an excluded 
class or classes of property, it being contrary to Section 6 
of "The Fire Marine and Inland Marine Rate Regulatory Act" of 
June 11, 1947, P. L. 551. 

2. The rule or regulation of the Middle Department 
Association of Fire Underwriters, through its Board of Gover- 
nors, levying on April 29, 1950 a modified assessment upon 
partial subscribers in the form of a credit of 80% in the rate 
of assessment as to premiums of the excluded classes, as a 
charge for overhead expenses, is unreasonable in its application 
to partial subscribers or applicants for subscribership, it 
being contrary to Section 6(b) of the said Rate Regulatory Act 
of 1947. 

3. The rule or regulation, referred to in Conclusion 
of Law No. 2, directly above, shall not be applicable to present 
partial subscribers of the Middle Department Association of 
Fire Underwriters, it being contrary to Section 6(b) of the 
said Rate Regulatory Act of 1947. 

4. Refusal of the Middle Department Association of 
Fire Underwriters to admit two of the Complainant companies, 

The Millers Mutual Fire Insurance Company and Pennsylvania 
lumbermens Mutual Fire Insurance Company, as subscribers on the 
basis of limited or partial assessment on included classes of 
risks only, was without justification and said Association shall 
admit said companies as subscribers on the limited or partial 


basis set forth in their applications therefor. 


/s/ Francis R. Smith 


Francis R, Smith 
Insurance Commissioner 
Commonwealth of Pennsylvania 
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OcrTosER 5, 1959, 


Re hearings on insurance. 


Hon. JosePH C. O’MAHONEY, 
U.S. Senator, 

Senate Office Building, 
Washington, D.C. 

Deak Senator O’MAHOoNEY: When I testified before the Antitrust and yo 
nopoly Subcommittee on May 28, 1959, you requested that I file with the commit. 
tee a statement of the issues and final outcome of cases and proceedings ore 
the various State insurance departments and State courts involving independent 
activities of the Insurance Co. of North America (transcript 608). Accordingly, 
I attach such a statement. 

The attached statement is based on the summary of hearings and court pro- 
ceedings which you ordered incorporated in the record as part of my testimony 
(transcript 569), and, like that summary, is current as of May 1, 1959, 

Sincerely yours, 
W. Perry Epes, Associate Counsel, 


SUMMARY OF HEARINGS AND CoURT PROCEEDINGS 


INSTALLMENT PREMIUM ENDORSEMENT 
(a) New York 
Issue : Approval of IPE. 
Outcome before administrator: Successful. Approved by order of superip. 
tendent following hearing in 1946 at which rating bureau opposed approval. 
Outcome in courts: No appeal by bureau. 
Final outcome: Successful. 


(b) Connecticut 

Issue: Approval of IPE as a deviation. 

Outcome before administrator: Successful. Originally filed and approved in 
1945 as independent filing without hearing. In 1946 hearing followed commis 
sioner’s requirement of filing as deviation. No opposing party at hearing. Ap 
proval followed. 

Outcome in courts: No court proceeding. 

Final outcome: Successful. 

(c) Virginia 

Issue: Approval of IPE. 

Outcome before administrator: Successful. Corporation commission first dis 
approved form at hearing in 1946 and then reversed its position to approve fol- 
lowing hearing in 1947. Agents association opposed approval at both hearings 

Outcome in courts: Unsucessful. Supreme court reversed commissioner in 
1948 decision to disapprove form. 

Final outcome: Successful. Legislature amended unique, technical provision 
of statute in 1958 which furnished basis of supreme court decision. IPE has 
been used since change in law. 


(d) North Carolina (first case) 


Issue: Approval of IPE. 

Outcome before administrator: Successful. INA form approved by com- 
missioner subject to minor modifications after hearing in 1946 at which bureau 
opposed approval. Modified form approved by commissioner following hearing 
in 1947 at which bureau again opposed approval. 

Outcome in courts: No appeal by bureau. 

Final outcome: Successful. 


(e) North Carolina (second case) 


Issue: Approval of IPE. 

Outcome before administrator: Successful. Form filed by rating bureau and 
adopted by INA in 1949. Bureau opposed its own form at hearing in March 1950. 
Commissioner approved subject to minor changes. Commissioner again approved 
bureau form following hearing in July 19, 1950, at which bureau again opposed 
form and INA supported it. 

Outcome in courts: No appeal by bureau. 

Final outcome: Successful. 
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(f) North Carolina (third case) 

Issue: Approval of IPE. 

Outcome before administrator: Successful. John R. Barry of Corroon & Rey- 
nolds asked for hearing in 1953 to review approval of IPE and to oppose it 

er with rating bureau. INA supported form and commissioner reiterated 

his approval. 

Outcome in courts : No appeal by bureau. 

Final outcome : Successful. 


(g) Mississippi 

Issue: Approval of IPE. 

Outcome before administrator: Unsuccessful. Two hearings before commission 
in 1946 on INA’s filing followed by disapprovals. A hearing before commission 
in 1947 was followed by disapproval. Statements at hearing indicated bureau 

ition. 

Outcome in courts: Unsuccessful. Chancery court reversed commission in 1947 
to approve IPE filing upon appeal by INA. Supreme court reversed chancery 
court in 1948 on appeal by commission but on procedural grounds only. 

Final outcome: Unsuccessful. However, it should be noted that last court 
to review the IPE on the merits approved form as legal under law of Mississippi. 


(h) Oklahoma (first case) 

Issue: Approval of IPE. 

Outcome before administrator: Successful. IPE filed and approved in 1945, 
Commissioner called informal hearing in 1947 following which he continued 
approval. 

Outcome in courts: No appeal. 

Final outcome: Successful. 


(i) Oklahoma (second case) 

Issue: Approval of IPE. 

Outcome before administrator: Successful. Commissioner called second hear- 
ing in 1950 to renew approval. No adverse parties but review following attacks 
of bureaus and agents associations at the period in many parts of country. 


Outcome in courts: No appeal. 
Final outcome: Successful. 


(j) Colorado 


Issue: Approval of IPE. 

Outcome before administrator: Successful. IPE originally approved as inde- 
pendent filing in 1945. In 1949 commissioner disapproved filing which bureau had 
objected to. INA asked for a hearing at which bureau withdrew objection when 
INA agreed to file as deviation and the commissioner subsequently approved the 
deviation filing. 

Outcome in courts: No appeal. 

Final outcome: Successful. 


(k) Louisiana (first case) 
Issue: Approval of IPE. 
Outcome before administrator: Successful. ITE originally approved August 
10, 1946, following appearance by INA before the insurance commission. 
Outcome in courts: No appeal. 
' Final outcome: Successful. 


(l) Louisiana (second case) 

Issue: Approval of IPE. 

Outcome before administrator: Successful. The commission reviewed the 
IPE at a hearing on March 23, 1949, and continued approval. 

Outcome in courts: No appeal. 

Final outcome: Successful. 

(m) Lowisiana (third case) 

Issue: Approval of IPE. 

Outcome before administrator: Unsuccessful. Following a hearing on Septem- 
ber 2, 1949, called after objection to the IPE by the Baton Rouge Insurance 
Exchange the commission disapproved the IPE. 

Outcome in courts: No appeal by INA. 

Final outcome: Unsuccessful. 
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(n) Louisiana (fourth case) 

Issue: Approval of IPE. 

Outcome before administrator: Successful. A further hearin 
fore the commission February 23, 1955, following which the 
approved. 

Outcome in courts : No appeal. 

Final outcome: Successful. 


(0) Florida (first case) 

Issue : Approval of IPE. 

Outcome before administrator: Successful. The INA form of the IPR 
originally approved on April 15, 1946, following a hearing attended by in 
representatives. MA 

Outcome in courts : No appeal. 

Final outcome: Successful. 


(p) Florida (second case) 


Issue : Approval of IPE, 

Outcome before administrator: Unsuccessful. SBEUA filed its form of IPE 
in October 1949 for competitive purposes only. At a hearing on October 31 1949 
the SEUA form was opposed by the bureau, individual companies, agents, and 
numerous banks. It was supported by INA. The commissioner disapproved the 
SEUA form following the hearing. However, INA’s form remained approve 

Outcome in courts: No appeal. : 

Final outcome: Unsuccessful, in that SEUA form disapproved. Howey 
INA form remained approved. 


(q) Florida (third case) 


Issue: Approval of IPE. 

Outcome before administrator : No proceedings at administrative level. 

Outcome in courts: Successful, following disapproval of SEUA form of Ipg 
in 1249 the commissioner brought a declaratory judgment action in the Ley 
County Court to secure a court review of the INA IPE form. The court dis 
missed the commissioner’s action on August 10, 1950, holding that he shou 
act before seeking review in the courts. The commissioner took no further 
action. 

Final outcome: Successful. 


& was held jy | 
IPE was ‘a 


(r) Massachusetts (first case) 


Issue : Approval of IPH. 

Outcome before administrator: No determination, the commissioner calle | 
for a general information hearing to review the IPE on February 16-17, 1950, 
The INA form was opposed by the EUA, the New England Fire Insurance Rati 
Association, several individual companies, including mutuals, the stock agents 
the mutual agents, and the brokers. No decision followed from this hearing. 

Outcome in courts : No appeal. 

Final outcome: Successful. 


(8s) Massachusetts (second case) 


Issue : Approval of IPE: 

Outcome before administrator: Unsuccessful. A hearing was held April 13-14 
and 26, 1950, to specifically review approval of INA form. Opposition to INA‘ 
filing by NEFIRA, agents, and an individual company. Deputy commissione 
continued approval by order of November 22, 1950. Commissioner reversed in 
December 1950. 

Outcome in courts: Unsuccessful, Supreme Court of Massachusetts uphei 
commissioner on October 19, 1951, on procedural grounds. 

Final outcome: Successful, supreme court’s decision upholding commission 
on procedural grounds was interpreted by the succeeding commissioner as # | 
approval of the IPE form itself and INA’s form approved shortly after court 
decision. 


(t) Arkansas 


Issue : Approval of IPE. 

Outcome before administrator: Successful, INA form approved by commit 
sioner following hearing March 15, 1950, over opposition by rating bureau ani 
agents. 
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Outcome in courts: Successful, Pulaski county court upheld commissioner on 
September 26, 1950, following appeal by the bureau. The supreme court sus- 
tained the lower court on April 30, 1957, following appeal of the bureau. 

Final outcome : Successful. 


(u) Alabama 

Issue : Approval of IPE. ‘ ‘ a 

Outcome before administrator: Unsuccessful, INA form originally approved in 
1946. Upon approval of SEUA form in the summer of 1949 INA adonted that 
form. In December 1949, the insurance department disapproved the SEUA form 
without a hearing. : s 

Outcome in courts: Successful, INA successfully appealed to the county court 
on the grounds that it had been denied due process and the county court sent the 
proceeding pack to the commissioner. ; 

Outcome before administrator: Successful, following hearing before commis- 
sioner on May 9, 1950, at which the agents and an individual company opposed 
the IPE the commissioner reinstated his approval of the form. 

Outcome in courts : No appeal. 

‘Final outcome : Successful. 


(v) Nevada 
Issue: Approval of IPE. far 
Outcome before administrator: Successful, IPE approved by commissioner fol- 
lowing hearing on May 7, 1951, at which agents strongly opposed approval. 
Outcome in courts : No appeal. 
Final outcome : Successful. 


DEVIATIONS 
(a) Pennsylwania (first case) 

Issue: Approval of deviation for fire and extended coverage on the basis of 
expense savings. 

Outcome before administrator: Successful, deviation approved by the com- 
missioner following hearing on February 7, 1949. 

Outcome in courts: Indefinite, decision of commissioner appealed to Dauphin 
county court by an insurance company. Appeal was not pursued because of 
subsequent proceedings before the commissioner. 

Final outcome : Qualified success, see subsequent case. 


(b) Pennsylvania (second case) 


Issue: Approval of deviation for fire and extended coverage on basis of ex- 
pense savings. 

Outcome before administrator: Qualified success, following hearings held 
on July 7-8, 25-27, and August 1-2, 1949, at which INA deviation was opposed 
by industry committee representing 139 companies the commissioner ordered a 
general rate reduction to the level sought by INA in its deviation. Approxi- 


mately a year later the commissioner approved the INA deviation but it never 
became effective. 


Outcome in courts : No appeal. 

Final outcome : Qualified success. 
(c) New York 

Issue: Approval of deviation for jewelry classes of inland marine insurance 
based on savings in expense. 

Outcome before administrator: Qualified success, following hearing on June 
18, 1949, deputy superintendent indicated in his order that he would approve a 
deviation based on expense savings for INA of 20 percent rather than the 25 
percent requested. Deviation opposed at hearing by the IMIB. INA did not 
pursue the matter further because of a general rate reduction of approximately 
16 percent for all IMIB companies in which INA joined. 

Outcome in courts: No appeal. 

Final outcome: Qualified success, INA established principle of a deviation 
based on expense savings. 

(d) Cook County (first case) 


Issue: Fire and extended coverage deviation based on expense savings. 
Outcome before administrator: Successful, bureau objected to renewal of 
INA’s existing fire and extended coverage deviation filed in 1951. Hearing held 


47932 O—60—pt. 416 
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oes 


in May 1951 at which bureau opposed INA filing following which commi 
reapproved the deviation. 

Outcome in courts: Successful, circuit court refused the bureau a Stay of dey. | 
ation on October 25, 1951. Subsequently the circuit court in 1952 issued final 
order sustaining the commissioner. Appellate court upon appeal by the bureay 
held the question moot on March 5, 1953. Supreme Court of Illinois affirmed the 
appellate court on May 15, 1953, following bureau appeal. 

Final outcome: Successful. 


(e) Cook County (second case) 


Issue: Approval of fire and extended coverage deviation based on expense sav- 
ings. 

Outcome before administrator: Successful, bureau asked for hearing on INA’s 
1952 deviation but after date of hearing set bureau withdrew objections upon the 
issuance of subpenas to bureau companies and agents asking for the percentages 
of commissions paid. 

Outcome in courts: No proceedings. 

Final outcome: Successful. 


(f) North Carolina (first case) 


Issue: Fire, extended coverage, and homeowners deviations based on Savings 
and expenses. 

Outcome before administrator: Initially successful, commissioner approved 
INA deviation filing on November 23, 1955, without a hearing, holding that the 
bureau had waived its right to a hearing. 

Outcome in courts: Unsuccessful, bureau joined by three member companies 
appealed to superior court on the grounds that they had been denied a hearing, 
Court sustained bureau position. INA appealed to supreme court, but withdrew 
the appeal following refusal of the supreme court to issue a stay permitting the 
deviation to continue. 


Ssioner 


Outcome before administrator: Qualified success, upon withdrawal of court 


appeal by INA, commissioner called a hearing on June 5-7, 14-15, and July 18 
1956, to consider INA deviation, which was opposed by the bureau, individyal 
companies, and agents. Following an order of the commissioner granting INA 
a 10 percent “frozen” deviation both INA and the bureau asked for a rehearing, 
held on August 30, September 6, 1956, and January 16, 1957. The commissioner 
thereafter approved a standard deviation of 5 percent for INA effective May 5, 
1957, half of what INA had requested. 

Outcome in courts : No appeal. 

Final outcome : Qualified success. 


(g) North Carolina (second case) 


Issue: Fire, extended coverage, and homeowners deviations based on expense 
saving. 

Outcome before administrator: Unsuccessful, commissioner disapproved INA 
filing for renewal of deviation following hearing on May 1, 1958, at which the 
bureau opposed the application. INA applied for a rehearing, but later with- 
drew the request. 

Outcome in courts : No appeal. 

Final outcome : Unsuccessful, but see subsequent proceedings. 


(h) North Carolina (third case) 


Issue: Fire, extended coverage, and homeowners deviations based on expense 
saving. 

Outcome before administrator: Qualified success, upon disapproval of appli- 
cation for 5 percent deviation INA filed an application for 10 percent deviation 
and bureau opposed on November 12-13, 1958, at a hearing. The commissioner 
subsequently issued an order approving a 10 percent deviation for fire and home- 
owners but disapproving the extended coverage application on the grounds of 
the generally unfavorable North Carolina experience in these classes. Follow- 
ing a rehearing on February 11, 1959, requested by both the bureau and INA, 
the commissioner affirmed his previous order. 

Outcome in courts : No appeal. 

Final outcome: Qualified success, extended coverage deviation disapproved 
because of general conditions. However, INA’s right to deviate as an individual 
company based on expense savings sustained. 
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(i) District of Columbia (first case) 

Issue: Fire and extended coverage deviation based on differential expenses. 

Outcome before administrator: Successful. Under the District of Columbia 
law the Commissioner approved the deviation of INA in July 1956 without a 
pearing over bureau opp sition. 

Outcome in courts: Successful. Two small member companies of bureau ap- 

jed superintendent’s decision to the Federal district court. The objecting 
companies were unsuccessful in the district court and thereafter in the court of 
appeals in efforts to obtain an order staying the effectiveness of the INA devia- 
tion. In January 1957 the Superintendent and, a week later, INA were un- 
successful in obtaining a motion in the district court for summary judgment. In 
May 1958 the parties filed a praecipe with the court dismissing the case, thereby 
terminating the appeal. 

Final outcome : Successful. 


(j) District of Columbia (second case) 


Issue: Fire, extended coverage, and homeowners deviation based on savings 
and expense. 

Outcome before administrator: Successful. In December 1956 an application 
for homeowners deviation was filed and was approved by the superintendent 
over the objections of the rating bureau. The renewal of the fire and extended 
coverage deviation was approved by the superintendent effective July 30, 1957, 
despite the objections of the bureau. 

Outcome in courts: No appeal. 

Final outcome: Successful. 

(k) Virginia 

Issue: Fire, extended coverage, and homeowners deviations based on expense 

ving. 
= wi before administrator: Unsuccessful. Following an informal hearing 
held before the commissioner on April 16, 1957, at which time the bureau and 
the State agents association opposed approval of INA’s applications, the com- 
missioner approved 8 percent of the requested 10-percent deviation for fire and 
extended coverage insurance, but disapproved the homeowners deviation. Sub- 
sequently, following hearings on September 30 and October 4, 1957, at which the 
bureau opposed the fire deviation, the State corporation commission disapproved 
the deviation in its entirety. INA withdrew the homeowners deviation without 
prejudice. 

Outcome in courts. No appeal. 

Final outcome: Unsuccessful. 


(l) Teras 
Issue: Fire, extended coverage, and homeowners deviations based on savings 


‘and expenses. 


Outcome before administrator: Successful. Hearings were held to rejustify 
existing fire, extended coverage, and homeowners deviations in Texas in 1957 
following a change in the law. The fire deviation was approved by the Texas 
Insurance Board following a conference on November 7, 1957. The Board denied 
INA’s application for homeowners deviation in January 1958. Following a hear- 
ing on September 26, 1958, the board again denied the application. Following a 
rehearing on March 26, 1959, the board reversed its position and approved the 
homeowners deviation. 

Outcome in courts: No appeal. 

Final outcome: Successful. 


(m) Ohio 


Issue: Approval of deviation permitting use of an amount of insurance clause 
in lieu of a coinsurance clause for insurance written on a blanket basis for 
certain commercial classes of fire insurance. 

Outcome before administrator: Successful. Superintendent approved the de- 
viation on January 5, 1959, following hearings held on July 29-30, 1958, at which 
INA’s deviation was opposed by the bureau, the agents association, and three 
insurance companies individually. 

Outcome in courts: No appeal. 

Final outcome: Successful. 
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INDEPENDENT FIRE FILINGS 


(a) New York (first case) 


Issue; The right of an insurer to be a subscriber to some classes of ing 
of a fire bureau under the all-industry law while filing independently for Other 
classes. 

Outcome before administrator: Successful. Superintendent approved INA 
independent fire dwelling filing following hearings in February and March 1954 
at which NYFIRO opposed filing. 

Outcome in courts: Successful. NYFIRO and 12 groups of companies appeal 
to the supreme court and to the appellate division. The bureau obtained a stay 
of the effectiveness of the INA independent rates pending the outcome of 
appeal in the appellate division. On November 30, 1954, the appellate division 
affirmed the decision of the superintendent. Subsequently the court refugeg to 
stay the effect of its decision pending an appeal to the court of appeals. In 1955 
the court of appeals refused to grant a similar stay and also refused NYFIR9 
a right to appeal first as a matter of right and then leave to appeal. Later jy 
the year the Supreme Court of the United States dismissed an appeal of NYFIRO. 

Final outcome: Successful. 


(b) New York (second case) 


Issue : Adequacy of INA’s independent fire rates for the dwelling classes bageg 
primarily on a savings of expenses. 

Outcome before administrator: Successful. Hearing on adequacy of INA, 
approved rates called by superintendent at request of NYFIRO. Bureau, severg) 
individual companies, agents, and brokers objected to INA’s filing. Superinteng. 
ent reaffirmed the prior approval following the hearings on October 17, November 
1, December 19, 1956; February 27-28, April 30, and May 1, 1957. 

Outcome in courts: Successful to date. NYFIRO and objecting companig 
appealed to appellate division of the supreme court which sustained superintend. 
ent on March 31, 1958. Subsequently, appellate division refused to grant NYFIRO 
leave to appeal. Court of appeals has granted NYFIRO leave to appeal. 

Final outcome: Successful to date. Subject to the reservation that a furthe 
appeal to the court of appeals is still pending. 

(c) Pacific Coast 

Issue: Whether a company can be expelled from a fire-rating bureau for filing 
some classes independently while remaining a subscriber for other classes. 

Outcome before administrator: Successful. The Pacific Fire Rating Bureay 
Governing Committee decided not to expel INA from the bureau following a 
hearing on May 20-21, 1954, on the grounds that the bylaws were not strong 


enough. Note the hearing was before the governing committee rather than a 
State administrator. 


Outcome in courts: No appeal ; private proceeding. 
Final outcome: Successful. (See Arizona, Nevada, and Utah.) 
(d) Arizona 
Issue: Whether a bureau bylaw can be approved by an administrator which 


Urang 


deprives an insurer of its right, afforded by the all-industry rating law, tobe | 


a partial subscriber. 

Outcome before administrator: Unsuccessful. Director approved PFRB by- 
law following hearing on August 22, 1955, despite objections of INA and fire 
insurance exchange. 

Outcome in courts: Successful. Superior court reversed director on March 
27, 1956, following argument at which PFRB bylaw supported by bureau and 
agents association. On February 19, 1958, Supreme Court of Arizona unani- 
mously upheld decision of the superior court. 

Final outcome: Successful. 


(e) Nevada 


ue: Whether a bureau bylaw can be approved by an administrator whid 
deprives an insurer of its right, afforded by the all-industry rating law, to bea 
partial subscriber. 
Outeome before administrator: Successful. Commissioner disapproved 
PFRB bylaw following hearing on September 15, 1955, at which INA opposed 
e} vy and the bureau supported it. 
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Outcome in courts: Successful. PFRB appealed decision of commissioner to 
the superior court but withdrew it prior to argument following the decision of 
the Arizona Supreme Court holding bylaw to be invalid. 

Final outcome : Successful. 


Utah 

or. Whether a bureau bylaw can be approved by an administrator which 
deprives an insurer of its right, afforded by the all-industry rating law, to be 
a partial subscriber. ast dew . . 

Outcome before administrator : ( ommissioner held hearing to consider PFRB 
bylaw on September 27, 1957, at which INA opposed the bylaw and the bureau 
supported it. A decision had not been given by the commissioner at the time 
of the decision in the Arizona case and the PFRB withdrew its application for 
approval when the decision on Arizona was rendered. 

Outcome in courts: No appeal. 

Final outcome: Successful. 


ig) Washington 


Issue: Whether an insurer under the unique Washington fire rating law can 
remain a subscriber to the bureau for all services except filing and at the same 
time make independent filings for fire insurance. 

Outcome before administrator: Unsuccessful. Commissioner held that INA 
could not make independent filings while continuing to subscribe to other 
bureau services following hearing on May 28, 1958, at which the bureau opposed 
INA. i" 

Outcome in courts: Unsuccessful. Superior court sustained decision of com- 
missioner on November 20, 1958, following the argument at which the bureau 
opposed INA. INA has appealed to the Supreme Court of Washington. 

Final outcome: Unsuccessful, pending INA’s appeal to the Supreme Court of 
Washington. 

INLAND MARINE INDEPENDENT FILING 


(a) Reaffirmation of marine definition 


Issue: Whether nationwide marine definition interpreted by the representa- 
tives of competitors of an insurer can define and interpret the defiaition of 
marine insurance so as to restrict the forms of inland marine insurance which 
can be written by an insurer. 

Outcome before administrator: Limited success. At a hearing on March 20 
and 21, 1953, before a committee of the NAIC, industry representatives discussed 
whether the company should be able to determine the forms of inland marine 
insurance which it could write regardless of any private definition which at- 
tempted to liimt statutory underwriting powers. At the conclusion of the hear- 
ing an amended preamble to the definition was adopted which was intended to 
prevent restriction of a company’s rights. Subsequent experience has shown 
that the intended purpose of the amended language has not prevented the in- 
dustry committee on interpretation from effecting restraints on independent 
company operation. 

Outcome in courts: No appeal since this was a private proceeding. 

Final outcome: Limited success. 


(b) Massachusetts 


Issue: Approval of seven forms of policies providing all-risk insurance for 
stock and merchandise of retail and wholesale merchants as inland marine in- 
surance. 

Outcome before administrator: Unsuccessful. Following the filing of rate in 
1954 by INA of these policies as inland marine insurance the committee on in- 
terpretation sent a bulletin to the various commissioners including the Massa- 
chusetts commissioner advising him that the policy should not be considered 
inland marine insurance. The commissioner disapproved the policies following 
receipt of the bulletin. A further disapproval followed a hearing before the 
deputy commissioner on January 18, 1955. Subsequently, the commissioner sus- 
tained the decision of his deputy. 

Outcome in courts: Unsuccessful with qualifications. Following appeal by 
INA to the supreme court in Massachusetts, the court sustained the commis- 
sioner in 1956 that the policies were not inland marine insurance, but on the 
grounds that the law of Massachusetts did not include such policies rather than 
because they did not come within the terms of the private definition. Shortly 
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thereafter the commissioner approved the same policies for sale in Massachusetty 
as multiple-line insurance. | 

Final outcome: Successful. While the commissioner and the court helq the | 
policies were not inland marine they were approved almost immediately after 
the decision of the supreme court as multiple line. 


(c) Washington 


Issue: Whether or not an insurer and its representatives can be fined bh a 
State administrator for a violation of the nationwide marine definition, , 
private regulation. 

Outcome before administrator: Unsuccessful. Following a hearing on April 
30, 1955, the commissioner of Washington fined INA and several others for iggy 
logging company policies in violation of the nationwide marine definition and 
ordered that the policies be withdrawn. 

Outcome in courts: INA appealed commissioner’s order to the superior court 
which granted a restraining order pending appeal. The bureau subsequently 
attempted to intervene in support of the commissioner. Immediately before the 
date scheduled for argument, the case was settled by a formal order of the court 
on January 11, 1956, stating that the commissioner’s actions had exceeded his 
authority. 

Final outcome: Successful. 


(ad) Colorado 


Issue: Whether nationwide marine definition interpreted by the representatives 
of competitors of an insurer can define and interpret the definition of marine 
insurance so as to restrict the forms of inland marine insurance which can fe 
written by an insurer. 

Outcome before administrator: Successful. The seven dealers’ policies wer 
approved by the commissioner as inland marine insurance following a hearing 


on March 2, 1955, despite the bulletin of the committee on interpretation whic | 


urged disapproval of the policies. 
Outcome in courts : No appeal. 
Final outcome: Successful. 

(e) Ohio 


Issue: Whether nationwide marine definition interpreted by the representatives 
of competitors of an insurer can define and interpret the definition of marine 


insurance so as to restrict the forms of inland marine insurance which can be | 


written by an insurer. 

Outcome before administrator: Successful. The commissioner disapproved 
INA’s filing of seven dealers’ policies as inland marine because they were in viola- 
tion of the inland marine definition. Following a hearing on May 19, 1955, the 
commissioner reversed his order of disapproval and approved the policies as 
inland marine. 

Outcome in courts : No appeal. 

Final outcome: Successful. 


INDEPENDENT MULITIPLE-LINE FILINGS 
(a) Louisiana 

Issue: Approval of homeowners policies. 

Outcome before administrator: Successful. The fire division of the Louisiana 
commission disapproved the policies following a hearing on August 2, 1954. The 
fire division disapproved an amended filing on October 26, 1954. INA appealed 
to the full commission which disapproved the filing following a hearing on March 
10, 1955. The commission again disapproved the policies following another 
hearing held on September 15, 1955. Subsequently, after the filing of the court 
appeals noted below, the commission reversed itself and approved the homeowners 
policies and the INA filing. 

Outcome in courts: Successful. INA appealed on three occasions to the court, 
first from the disapproval order following the hearing before the commission of 
March 10, 1955. The second and third appeals followed the disapproval order of 
the commission issued after the hearing of September 15, 1955. The three 
appeals were consolidated and dismissed on July 30, 1956, following the approval 
by the commission of the homeowners policy and filing. 

Final outcome: Successful. 
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(b) North Carolina 
Issue: Approval of homeowners policies. . : ox ; 
Outcome before administrator : Commissioner disapproved INA Ss and MPIRO’s 
homeowners filings following a hearing on September 14-15, 1954, on the 
grounds that the indivisible premium was not permitted under the North Carolina 


law. re ' 
Outcome in courts : No appeal. | <3 
Final outcome : Qualified success. Amendments to law in spring of 1955 per- 
mitted the approval of the homeowners policies, although at the urging of the 
bureau the commissioner required that such fitings be made only by the com- 
isory fire bureau. For this reason, independent homeowners filings of INA 
and other companies have never been approved. 


(e) Virginia 

Issue: Approval of homeowners policies. ' 

Outcome before administrator: Successful. Subsequent to a hearing before 
the corporation commission on July 2-3, 1956, INA’s filing for homeowners poli- 
cies Was approved by the commission but for the use of all companies. At the 
same time a homeowners filing of the Virginia Fire Rating Bureau was also 
approved for the use of all companies. INA’s filing was in effect opposed at the 
hearing by the bureau, MPIRO, Inter-Bureau Advisory Group, TIRB, IMIB, 
National Bureau of Casualty Underwriters, MIRB, and the agents’ association. 

Outcome in courts: No appeal. 

Final outcome: Qualified success, since the effect of the commission’s order 
has been to prevent any truly independent filings. 


(d) Tevas 

Issue : Approval of homeowners policies. 

Outcome before administrator: Successful. The homeowners policy was 
adopted by the Texas Board of Commissioners following a hearing and several 
informal conferences in December 1956 at which INA urged such adoption. At 
the hearing the Texas Admistory Committee, an unregulated association of in- 
surance companies, urged an indefinite delay in approval of the policies. 

Outcome in courts : No appeal. 

Final outcome: Qualified success, since the Texas law prevents any truly 
independent filings. 


(e) New York 

Issue: Approval of merchants property policies. The particular question of 
major importance involved in this proceeding was whether a company which 
subscribed to a bureau for one of the coverages in a multiple-line package policy 
when sold separately could make an independent filing of the package policy. 

Outcome before administrator: Suecessful. Following extended consideration 
over a period of several years, the superintendent approved effective July 1, 1957, 
INA’s filing for these policies. Subsequently, following objections by NYFIRO, 
the superintendent suspended his approval of INA’s filing and by an order of 
September 4, 1957, issued without a hearing held that INA could not make an 
independent filing while it was a member of NYFIRO for the commercial fire 
classes written separately. INA requested a hearing held Jinuary 21-22 and 
March 19-20, 1958, following which the superintendent reversed the previous 
order and held that INA was entitled to make an independent fi'ing. 

Outcome in courts: Indefinite. NYFIRO appealed to the supreme court in 
Albany on December 4, 1958, and the case is presently awaiting argument. 


(f) Kentucky 


Issue: Approval of merchants property policies. 

Outcome before administrator: Indefinite. A hearing on the INA filing was 
held on December 3, 1958, and March 17-20, 1959, at which INA was opposed 
by the bureau. The Multi-Peril Insurance Conference asked leave to file an 
amicus brief which supported the bureau position. As yet no decision has 
been issued. 

Outcome in courts: No decision as yet by commissioner. 

Final outcome : No decision as yet by commissioner. 


(9) Indiana 
Issue: Approval of merchants property policies. 


Outcome before administrator: Indefinite. The commissioner disapproved the 
merchants property filing on August 14, 1957, following an informal hearing, 
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although he had previously approved the predecessor of this filing involving thy 
same legal problems. INA requested a formal hearing to review the order Of the | 
commissioner which has been postponed pending the outcome of the New Yor | 
decision. | 

Outcome in courts: No decision of the commissioner. 

Final outcome: Indefinite. An amendment to the law of Indiana passed a 
the current session of the legislature appears to permit approval of such filing, 
without further proceedings and these are being made at this time. 


(h) Oklahoma 


Issue: Approval of merchants property policies. 

Outcome before administrator: Successful. The insurance board in 197 
raised objections to INA’s dealers independent filing which has previously bee 
approved. It agreed to continue approval pending a further review of the 
problem. Subsequently, INA filed its successor policy, the merchants Prope 
policy, eventually approved early in 1959 as independent filings following two 
informal hearings before the board. 

Outcome in courts : No appeal. 

Final outcome: Successful. 


(4) Arkansas 


Issue: Approval of homeowners policies. 

Outcome before administrator: Successful. INA’s filings were originally 
made and disapproved in 1954. In 1957 on two occasions INA filed the home 
owners and the commissioner disapproved the filings. INA requested forma] 
hearing held on February 6, 1958 to review the orders of disapproval following 
whieh the commissioner reversed his decision and approved the policies, The 
agents association opposed the INA filing at the hearing. 

Outcome in courts: No appeal. 

Final outcome: Successful. 

(j) Mississippi 

Issue: Approval of homeowners filings. 

Outcome before administrator: Unsuccessful, the commission disapproved 
INA’s homeowners filing in May 1954. A subsequent filing of July 1956 was 
the subject of informal conferences and a new filing was submitted in December 
of 1957. The attorney general gave a legal opinion in February 1958 holding the 
homeowners policy could not be written under the Mississippi law. A formal 
hearing was held on May 15, 1958 at which the filing was opposed by the attorney 
general and the bureau. The commission subsequently disapproved the filing, 

Outcome in courts: Indefinite, INA appealed to the superior court which 
sustained the commission on November 3, 1958. On April 6, 1959 NIA appealed 
to the Supreme Court of Mississippi where the case is presently awaiting 
argument. 

Final outcome: Indefinite. 


(k) Minnesota 


Issue: Whether a company is required to increase its homeowners rates because 
of an upward adjustment in the term rule for fire insurance. 

Outcome before administrator : Successful, following refusal of INA to increase 
its homeowners rates at the direction of the commissioner because of an increase 
in the rates charged for fire insurance due to an upward modification in the 
term rule, INA requested a hearing, at which hearing on January 10, 1959 a 
representative of the department indicated that the competitors had questioned 
INA’s actions. The commissioner issued an order on October 21, 1958 to the ef- 
fect that the elapsed time since the hearing had rendered the question moot and 
INA’s rates were continued without change. 

Final outcome: Successful. 


(lt) Missouri 


Issue: Approval of homeowners policies. 

Outcome before administrator: Indefinite, INA’s homeowners policies were 
originally filed and disapproved in May 1954. A filing of the Indemnity Insur- 
ance Co. of North America in, April 1956 was not approved. In the summer of 
1958 local counsel was retained to assist INA in securing approval of homeowners 
policies. It was decided to attempt to secure legislation assuring approval of 


om? 
MOutco 
Final 


(a) Ke 
Issue 
deductit 
Outco 
approvi 
compan 
hearing 
Factory 
against 
of it. 
forms 0 
Outec 
Final 


(a) Wi 
‘Issue 
Outer 

which § 

held in 

INA su 

of the 

multip! 
of Wes' 
depart 
Oute 
Fina 

(b) A? 
Issut 
Oute 

at whi 
order « 

lines p 
Oute 
Fina 


(c) Ke 


Issu 
Out 
March 
obtain 
pender 
subseq 
Out 
county 
Out 
order 
to the 
Out 
of the 
his pr 
functi 
Fin 


(a) D 


Iss 
Out 
rate | 


THE INSURANCE INDUSTRY 2145 


licies rather than to attempt further filings. A bill was introduced, 
T Of the | ssed, and signed by the Governor on June 3, 1959. 
Ww York | p*Outeome in courts : No appeal. 
Final outcome : Successful : 
EXCESS OF LOSS 


an | (a) Kentucky 
ing Issue: Continued approval of fire excess of loss insurance and large fire 
ibles. 
see before administrator: Unsuccessful, commissioner issued order dis- 
roving fire excess of loss insurance such as that written by INA and other 
in 19 we anies and large fire deductibles such as is written by the Chubb group. The 


sly been hearing was held early in September 1956 to review this order. INA, Chubb, 
of the factory Mutual, and other representatives of insurance companies | appeared 
roperty against the order. Representative of the America Fore group appeared in support 
ing tw of it. The commissioner subsequently ruled to continue the order and these 
forms of insurance have since been prohibited in Kentucky. 
Outcome in courts : No appeal. 
Final outcome : Unsuccessful. 
AUDITING 
(a) West Virginia 
iginally Issue: Bureau auditing of homeowners policies. : 
> home Outcome before administrator: Successful, at the instigation of the fire bureau 
formal which sought to audit independent homeowners policies, two conferences were 
lowing held in 1954-55 at which representatives of independent companies, including 
8. Th | INA successfully opposed bureau effort. Subsequently in 1957 in a recodification 
of the West Virginia Code a provision was incorporated requiring auditing of 
multiple line policies but permitting it to be done by individual companies outside 
} of West Virginia subject to a review of the adequacy of auditing by the insurance 
department. 
Outcome in courts : No appeal by bureau. 
Final outcome : Successful. 


oe (b) Arkansas 
sie Issue: Auditing of fire and allied lines policies. 

ing the Outcome before administrator : An informal hearing was held in April 1956 
formal | at which representatives of independent companies, including INA opposed an 


ttorney | order of the commissioner issued in March requiring auditing of fire and allied 


ling lines policies. Subsequently the commissioner withdrew the order. 
whic) ! Outcome in courts : No basis for appeal. 
ypealed Final outcome : Successful. 


vaiting (ce) Kentucky 


Issue: Auditing of homeowners policies. 
Outcome before administrator: Unsuccessful, order of the commissioner on 
March 9, 1956, requiring bureau auditing of homeowners policies in order to 
ecalise obtain uniformity as to coverage, rates, and forms. Representatives of inde 
pendent companies, including INA opposed order at hearing in March 1956. A 
crease subsequent order called for 6 months trial period. 


crease Outcome in courts: INA and MPIRO successfully appealed to the Franklin 
in the county court. . 

1959 4 Outeome before administrator: Unsuccessful, the commissioner issued a new 
tioned order requiring either bureau auditing or submission of the homeowners policies 
the ef. to the department for auditing. 

ot and Outcome in courts: Limited success, the Franklin county court upheld the right 


of the commissioner to examine a company’s homeowners policies but continued 
his previous ruling that the commissioner could not delegate his administrative 
' functions to private organization. 
Final outcome : Limited success. 


were MISCELLANEOUS 

Insur- eae 

ner of (a) District of Columbia rate case 

wners Issue: Review of commissioner’s order reducing fire rates. 

val of Outcome before administrator: Unsuccessful, INA, while maintaining a sepa- 


, fate status, joined with industry committee in opposing the superintendent's 
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order reducing fire rates at a series of hearings late in 1945 and 


early in 194 
on the grounds that the method used by the superintendent in arriy 


in 
reduction had been improper. The superintendent maintained his order. [oe | 
Outcome in courts: Unsuccessful, INA’s announced intention of com 
with superintendent’s order was prevented in February 1946 by a stay 


obtained by the industry committee from the Federal district 
quently after several years of litigation the superintendent’ 
over opposition by the industry committee. 

Final outcome : Unsuccessful (insofar as stay was concerned). 

(b) Maryland 

Issue: Rating bureau constitution and bylaws depriving companies of statu. 
tory rights. 

Outcome before administrator: Successful, at hearing in May 1946, the com. 
missioner sustained INA’s position that the constitution and bylaws of the newly 
organized Maryland Fire Rating Bureau could not deprive companies of rights 
conferred by law. 

Outcome in courts: No appeal by bureau. 

Final outcome: Successful. 


(c) New York 


Issue: Review of bureau filing for multiple location insurance. 

Outcome before administrator: Successful, two hearings were held in New 
York State in 1948 and 1950 at which bureau filings for multiple location jp. 
surance were reviewed. INA was represented at these hearings because it had 
an independent filing approved in New York at the time for multiple location 
insurance. However, it did not actively participate in the hearings. INA’s filing 
was sustained by orders of the superintendent following the hearings, 

Outcome in courts: Successful, complaining companies appealed to the Sv. 
preme Court of New York following the second hearing but dropped appeal be 
fore argument. INA was not involved in the appeal. 

Final outcome: Successful (INA’s independent filing sustained). 


court. §y 
S order was a 


OcToBER 5, 1959, 
Re hearings on insurance. 

Hon. JosEPH C. O’MAHONEY, 

Senate Office Building, 

Washington, D.C. 


DeaR SENATOR O’MAHONEY: During the course of my testimony before the | 


Subcommittee on Antitrust and Monopoly on May 28, 1959, you requested to be 
furnished with a list of the Midwestern States, in the territory under the general 
supervision of the Western Actuarial Bureau, wherein fire insurance rating 
bureaus had recently promulgated revised and more restrictive assessment rules 
for partial subscribers (Tr. 610-611). 

In answer to your request, please be advised that our companies receive copies 
of identical revised assessment rules from rating bureaus in the following 
States: Illinois (two rating bureaus), Iowa, Indiana, Kansas, Michigan, Mis 
souri, Nebraska, Ohio, Oklahoma, Wisconsin. 

Tennessee Inspection Bureau promulgated these revised assessment rules in 
identical form, except that they apply only to members and full subscribers since 
that bureau does not recognize the right of partial subscribership under the Ten- 
nessee statute. 


While our companies have not received copies of revised assessment rules | 


promulgated in the other States in the territory of the Western Actuarial Bureau, 
it is our belief that such identical rules also were promulgated by rating bu- 
reaus in the following States: Kentucky, Minnesota, North Dakota, South 
Dakota. 
Sincerely yours, 
W. Perry Epes, 
Associate Counsel. 
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in 194 STATE oF NEw YorkK 

at the INSURANCE DEPARTMENT, 

Albany. 

mplying dum re assembly print No. 4248, Int. No. 3965, by Mr. Hawley; Senate 

Y order | ee He. 3809, Int. No. 3425, by Mr. Barrett: “An act to amend the insurance 
Subse. law, in relation to rates and rating organizations” 


= This department is gravely concerned over the injury to the public interest 
that may occur in the event that the above-captioned assembly bill, which has 
peen advanced to third reading in the assembly and put over to March 19, should 


t statu. This pill, which proposes to put an end to any price competition in the business 
of fire and marine and casualty and surety insurance, would overturn a public 

licy written into the provisions of article VIII of the insurance law that is 
> newly yearly 50 years standing and is likely to result in the destruction of the super- 
rights vision of the business of insurance by the State of New York. 

This bill proposes to amend various sections of article VIII of the insurance 
jaw, so as (1) to require that insurers engaged in the fire, marine and casualty 
kinds of insurance business shall charge the rates filed by rating organizations 
only (assembly bill, lines 16-19, p. 3), (2) to prohibit such insurers from making 
independent filings of rates (assembly bill, lines 11-21, p. 6) and (3) to out- 
law the present practice of permitting the charging of rates which deviate from 
tion in _the filed rates upon receiving approval from the superintendent of insurance 
it had (assembly bill, lines 19-21, p. 9). 

Ocation The authors of the bill, in order to make unmistakably clear their intention 
'S filing to substitute a completely monopolistic system of pricefixing by insurers acting 

| in concert through rating organizations for the principle of healthy competition 
the Sy. in the business of insurance, propose the deletion from the purpose clause in 
eal be. subsection 1 of section 180 of the following sentence: 

“Nothing in this article is intended (1) to prohibit or discourage reasonable 
| competition, or (2) to prohibit or encourage, except to the extent necessary to 
| accomplish the aforementioned purpose, uniformity in insurance rates, rating 

systems, rating plans or practices. This article shall be liberally interpreted 
1959, : to carry into effect the provisions of this section.” 

The long established public policy of encouraging reasonable competition 
among insurers with respect to premium rates and of permitting the operation 
of rating organizations subject to suitable regulation, was reinforced by amend- 
ments to article VIII of the insurance law, enacted in 1948, which incorporated 

ore the the major provisions of the Standard Fire and Marine and Casualty and Surety 
Rate Regulatory Acts recommended for adoption in the several States by the 


a 
Zz 
3 


a tete National Association of Insurance Commissioners. These acts represented the 
ae joint effort of the National Association of Insurance Commissioners and com- 
t rules mittees representing all segments of the insurance business. 

| The standard rate regulatory acts were drafted to meet the invitation of 
copies Public Law 15 of the 79th Congress, popularly referred to as the McCarran Act. 
lowing | The Congress enacted the McCarran Act because of the impact of the decision 


1, Mis. ' of the U.S. Supreme Court, handed down in 1944, in United States v. South- 
* eastern Underwriters Association, 322 U.S. 33. The Court in its decision de- 


ales in parted from previous decisions by holding that insurance, when transacted 
3 since across State lines was interstate commerce and, consequently, insurers, by 
e Ten- acting in concert through rating organizations, were subject to the prohibitions 
of the Sherman Antitrust Act. 
rules It is to be recalled that Congress, in response to representations made by the 
‘ureau, National Association of Insurance Commissioners, enacted the McCarran Act, 
ng bu- | which is, in effect, a declaration of congressional intent that the business of 
South insurance shall continue to be subject to the laws of the several States that 


relate to the regulation and taxation of such business. Congress by this legis- 
lation, however, did not give the States a blank check. It was made clear 
in the act as amended, that after June 30, 1948 the Federal Antitrust Acts, in- 
weal cluding the Sherman Act, shall be applicable to the business of insurance to the 
; extent that such business is not regulated by State law. It is also significant 
that it was provided in section 3(b) that nothing in the act shall render the 
| Sherman Act inapplicable to any act of boycott, coercion or intimidation. 
The debates in Congress over the bill, as well as the express provisions of the 
act, left no doubt that in restoring to the States the power to regulate the business 
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of insurance, Congress did not intend that insurers were to be permitted to made P 
erate free from the prohibitions of the Federal antitrust laws unless sue in practice 
surers were regulated by State laws in order to assure healthy competition am a 
insurers, partciularly as to rates, and that the activities of insurers jin ma! What 
rates in concert through rating organizations were subject to regulation at th | make 
State level. Nor was it intended that coercion should be applied in any for, | the pri 


including by means of State law to force insurers to give up competitive Pricing ' are bot 
of insurance. | action i 

It was for those reasons that the authors of the standard rate regulatory lay; The i 
went to great pains to make provision, both in the purpose clause and jp the | growth 
substantive provision, that reasonable competition should exist with res increas: 
premium rates and that insurers in the fire, marine and casualty fields shoulg | some fi 
be free to file rates independently, that in becoming members or subscribers ty busines 
a rating organization their interests should be protected by State law anq that | life in t 
such insurers, when members or subscribers to a rating organization, shoulgy| Te! 
permitted, upon a proper showing, to file deviated rates. If all of these safe | oY Gov 
guards were repealed from the New York law, the insurers would not only become princip 
subject to the Federal antitrust laws, but there would also follow a demandg that | the pub 
Congress enact legislation to occupy the field of insurance regulation, in order and we 
to protect not only insurers which did not choose to be members or Subscribe,  ernmen 
to a rating organization, but, also, the insuring public. If this should occur, th dedicat 
people of New York could no longer look to their State for protection, but, rathe Equa 
would have to go to Washington for assistance. ‘| must b 

This bill, if enacted into law, would be bound to stifle competition pricewig make § 
between carriers and, to the detriment of the insuring public, would result in the crimini 
public paying higher premiums for their insurance. The result would be ng contra! 
only contrary to the philosophy of the insurance law, but would infringe on th | _ petitiv 
principles by which our private enterprise system functions. No 0 

It is well known that no matter how good State regulation of rates made} | ty Wi 
rating organizations composed of companies acting in concert may be, it is not experi 
nearly as effective in protecting the public against excessive premium rates q | bee 4 
is healthy competition between “bureau companies” and independent insurer, it has 
Where the level of insurance rates is higher than that warranted by the statutory Tha 
rating standards and the rates are uniform for all insurers, they can only te cooper 
adjusted prospectively. Moreover, there always will be a lag in correcting such the ins 
a situation. Such a lag can result in the policyholders paying vast sums ip We 
excess of what they should pay for their insurance. Except only to the extent suffer 
that the insurance is participating, there is no means of recouping such logge, | Ssuran 
The best that can be hoped for is a reduction in future premiums. sustail 

In view of the serious injury which would be inflicted upon the people of this ' basic 
State should this bill become law, the insurance department urges the legislature | We st 


to reject this legislative proposal. accept 
Respectfully submitted, Aga 
Junius S. WIK LER, encow. 

Superintendent of Insurance, | such | 

Deputy Superintendent and Chief Counsel. | of act 
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NEw YorkK STATE INSURANCE AGENTS, tion i 
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Memorandum in Support of Senate Print No. 3809, Int. No. 3425, Senator Barrett | challe 
Assembly Print No. 4248, Int. 3964, Mr. Hawley | ness | 

i | 

An Act in Relation to Insurance Rates and Rating Organizations bs * 

The attached suggested amendments to article VIII of the New York insufane aoa 
law are calculated to restore to that article a status which will protect in the oa 
public interest the vitally necessary concept of rating, viz., ‘cooperative action” initia 
in rating. Su 
It requires but a superficial reading and knowledge of the present provisions disto 
of article VIII to recognize the conflict between cooperative action in rating ant obtai 
independent rating and deviations. An extensive and careful consideration o All 


the provisions of the present article VIII and a careful review of the decision bere 
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umably pursuant to the now present provisions of the article and the 
practices that have been indulged will lead to the inevitable conclusion that 
ative action in rating cannot coexist with independent rating and deviations. 

Whatever case the proponents of competition in insurance rating may be able 
to make on behalf of independent rating and deviations, they cannot deny that 
the privileges of independent rating by a single insurer and the right to deviate 
are both antagonistic and repugnant to the concept of cooperative concert of 
action in writing. ; / 

The insurance business problems have been complicated concurrently with its 

wth and the demand for insurance service and protection from an ever- 
increasing complex society that it strives to serve, yet undeniably there remain 
some fundamental principles whose observance is inescapable if the insurance 
business in its entirety is to continue as a solid rock upon which our way of 
life in this country must rely. 

The most important fundamental principle that must be accepted by the public, 
by Government, by the industry, and all engaged and served thereby is the 
principle that insurance is a business that can only legally exist because it serves 
the public well and since it is now so interwoven with our entire national economy 
and welfare, the insurance business cannot be allowed to exist without Gov- 
ernment supervision thereof. Supervisory authority must be understanding and 
dedicated to the preservation of principles fundamental to insurance. 

Equally fundamental is the premise that the cost of insurance to the public 
must be reasonable, and adequate to protect solvency and to permit insurers to 
make a reasonable underwriting profit and return dividends; and unfair dis- 
crimination must not be permitted. It is a misconception of public interest and 
contrary to historical experience to conclude that the public benefits from com- 
petitive price cutting in the insurance business. 

No one can possibly review the history of the insurance business in this coun- 
try without concluding that it was only through the medium of integrating the 
experience of the many to arrive at an average, that the insurance business has 
peen able to survive, grow, and serve the American society of people as well as 
it has done. 

That process of integrating the experience of all is the process fundamental to 
cooperative action in rating. It is the fundamental distinguishing feature of 
the insurance business that makes it unlike any other business. 

We all know that as we experience our way of life in America, inevitably some 
suffer losses that others do not experience, and the fundamental concept of in- 
surance has always been and must continue to be the idea that those who do not 
sustain loss shall help pay for the losses that others do experience. When that 
basic justification for insurance is forgotten or in any way is frustrated, then 
we start upon a road of destruction of the basis and public justification and 
acceptance of any and all insurance. 

Again, basically in other businesses the full play of competition is permitted, 
encouraged, and protected in order that the public may be the benefactors of 
such competition. Of course, reasonable restrictions are imposed but concert 
of action in price fixing being repugnant to competition, antitrust laws have 
been enacted that prohibit concert of action in price fixing. 

Because of the basic, fundamental, and vital necessity of cooperative action 
in rating in the insurance business which fulfills and is the only way rating of 
insurance can be consistent with the basic concept of insurance, concert of ac- 
tion in insurance rating is the only legal exception to this prohibition in the 
antitrust laws, and if concerted cooperative action in insurance rating were not 
legally permissible, then of course the basic principle of insurance would be 
challenged and private insurers would try to continue to do an insurance busi- 
ness on a basis violative of the one principle that made insurance readily ac- 
ceptable to the public and distinguished it from mere gambling. 

Those who espouse the right to be independent in rating and others who with 
similar ardor advocate the right to deviate cite legislative notes or law which 
contemplate that competition in rating must be preserved because concert of 
action in rating is depicted as a monopolistic monster destructive of individual 
initiative and economy in the public interest. 

Such an argument for the maintenance of competition in rating is a deceitful 
distortion calculated to cover up with “words of attack” the selfish attempt to 
obtain competitive advantage in price contrary to the basic concept of insurance. 

All concert of action in insurance rating requires by law that every rating 
bureau must offer its services and rates to every licensed insurer. Consequently, 
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there is no monopoly in any insurer or group of insurers of the rates ang Sery. | 
ices of any rating bureau. All any insurer need do in order to obtain the 


to use the rates of a rating bureau is to become a member or subscriber to the | of the | 
rating bureau and the rating bureau must accept that insurer’s application. Ce. | they 
tainly that required procedure of a rating bureau completely rebuts the Charge Thus 
that it is operating a monopoly. avoid | 

Unless an insurer is either a member or subscriber to a rating bureau the righ which 
of deviation does not exist because obviously one must have something to deviat: ally tt 
from before one can deviate. | revenu 

When the attempt is made at a deviation, always the proponent seeks to hay, | petitio 
the superintendent of insurance regard its statistical experience either logs or | Inc 


expense, or both, of superior quality to that of all companies in the rating bureg, | Wil! P 
whose rates are predicated upon the combined experience of all companies and | of exp 
which at the time the superintendent receives the request for a deviation hare | insura 
already been approved by the superintendent of insurance as reasonable, adequate 
and not unfairly discriminatory. unrelié 

Significantly, the legislatures have never attempted to set forth in the law any | experi 
guides directive to the superintendent as to how or under what circumstances basis 1 
the superintendent could rightfully approve a request for deviation. There js At is 
good reason why no legislature has undertaken that task, because it cannot deavor 
done without pointing up the administrative dilemma which is that the super. New Y 
intendent is supposed to regard by law cooperative action in rating as the bey | makin 
method for providing fair and just rates to the insuring public and, at the same | asi 
time, he is supposed to allow departures from that fundamental in order to permit | The 


a deviation in rates to a single insurer. was Ct 
It is very obvious the calculated attempt of all deviations is to acquire a cop. The 
petitive advantage in rates. that e 


It must be understood that all insurers do not have the same experience either now t 
in losses or expenses and the averaging of these establishes a statistical bagi ance 0 
which produces rates that are the result of the average experience of all assureds 

So if all companies who have a lower statistical experience than the average 
used by the rating bureau sought and obtained deviations from the bureau’s rate 
the public would experience a whole series of rate levels, with the bureau cop. 
panies’ rates the highest. Obviously, cooperative action in rating would fai 
under such pressure. 

Therefore, if it be conceded, as we think it must, that cooperative concert of 
action in rating must be continued as a vitally necessary fundamental principle Memo 


of all insurance and in the public interest, then it must follow that the status al 
of the rating law must be such that the concept is protected. It will not long | 

survive nor should it be exposed to the whim or tolerance of insurers as to its The 
continuance. chang 


The survival of concert of action in rating today depends solely upon the recog | State 
nition by the vast majority of insurers that it is vital to the public interest and terms 
to the sound fundamental principles of insurance. So the vast majority of in | revi 
surers writing most of the insurance resist the exercise of the right to bein _of the 


dependent filers of rates or deviators, and by such a thread of tolerance to the In| 
competition of independents and deviators does concert of action in rating con- VIII) 
tinue in its weakened status. make 

The reasonable competition that is preserved in article VIII after these sug- in ra’ 
gested amendments are adopted is: to WI 


1. The competition between stock and mutuals through the medium of dividends filed t 
returned to assureds. 

2. The competition between stock, mutuals, and participating policywriting 
companies through the medium of dividends returned to assureds. Pri 

3. The competition between competing rating bureaus—no insurer is compelled 


to join a particular bureau, but may with other companies form its own bureau. - 
4. The competition in service to the public, in the skills of management reflected clatic 
in their underwriting results and service, in the wisdom of their investments, in of in: 
their production methods. maki: 
These are the sound basic principles upon which insurers may compete to th | gani2 
benefit of the public and contemplate no violation of the fundamental concept of | trust 
insurance as hereinbefore delineated. illege 
Moreover, if any insurer feels in any way aggrieved at bureau rates or methods, Sh 
appeal is available to the superintendent of insurance and the courts. be se 
All bureau rates continue to be subject to the approval of the superintendent of | ran-] 


insurance and the statutory tests for all rates. decla 
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and sery. insurers proving to themselves that they have done better than the average 

the right | fhe bureau companies may return to assureds any excess underwriting profits 

er tot | of they may form a competing rating bureau. 

on. . “raus we preserve the vital concept of cooperative action in rating and we 

he charge id the unfairness and unreliability of single company experience in rating 

nich often is nothing other than a disguise for destructive rate cutting especi- 

the right pe true where those who practice it rely upon the cushion of investment 

0 deviate wenne to cover up the delinquencies in their alleged pro bono publico rate com- 
ods. 

8 to hare tie dion there is a need for a new section to be added to article VIII that 

T lose or jl] prohibit the rating process being used by any insurer to depress a single item 

6 Dureay if expense artificially, such as commissions which are now unregulated by the 

inies ang | insurance law for the purpose of proving a right to a use of a rate cut. 

Hon have | Similarly, it has long been known that the experience of any one insurer is an 

adequate unreliable basis for predicating rate levels in the public interest. The spread of 
| experience of all companies obviously makes the only reliable and most accurate 

> law any | pasis for judging the reasonableness and adequacy of rates. 

matances It is no new experience for people in many different phases of human en- 


‘There is deavor to travel in circles. So the insurance business and the Legislature of 

—e | New York has had experience with a system of open and free competition in rate- 

“te making. That experience was not pleasant for the public or for the insurance 

| ess. 

= Same wi legislature corrected the competition permissible, and cooperative action 
Permit | was compelled. 


The ill-advised departure in rating, following some panicky misconceptions 
oo that ensued in the wake of the Supreme Court decisions in the SEUA case need 
now to be reformed consistent with principles fundamental to the public accept- 

ce elt ance of sound insurance practice. 


cal basis Rosert B, DovuGLass, 
assureds Chairman, Legislative Committee. 
| average ARTHUR L. SCHWAB, 
AUS rate Legislative Representative. 
eau com- 
ould fail 

NortH AMERICA Co, 
pncert of 


principle Memorandum in opposition to Senate bill No. 3425 and assembly bill No. 3965 to 


he status | amend the insurance law in relation to rates and rating organizations 
not long | 
as tof The proposed bill has such far-reaching effects and constitutes such a radical 


change in the existing rate regulatory law both of this State and of every other 
he recog: State in the country, that full and adequate consideration should be given to the 
rest and terms of the bill and to the policy objectives which it seeks to foster. Upon such 
ty of in- a review it is plain that the proposed bill is not in the best interests of the people 
to be in- of the State of New York and should be rejected by the legislature. 
ce to the In brief, the bill seeks to amend the existing rating law (insurance law, art. 
ting con- VIII) so as to eliminate the right given to insurance companies in this State to 

make rates independently. It would have as its objective absolute uniformity 
1ese sug. in rates, rating plans and practices, and would require all companies wishing 

to write insurance in this State to join and be bound by the rates and forms 
lividends filed by the rating organization. 


ywriting HISTORY OF NEW YORK RATING LAW 
ompelied Prior to 1944 it had long been accepted that the business of insurance was 
ro not interstate commerce and, therefore, not subject to Federal regulation. In 


reflected that year the U.S. Supreme Court in U.S. v. South-Eastern Underwriters Asso- 
nents, f ciation (323 U.S. 533), held in a precedent-smashing decision that the business 
of insurance was within the commerce power of Congress. The concerted rate- 
te to the | making activity of the South-Eastern Underwriters Association (a rating or- 
ncept of | ganization) was held by the Supreme Court to be subject to the Federal anti- 
trust laws and to be illegal in accordance with the long line of decisions holding 
methods illegal per se all price-fixing arrangements. 

Shortly thereafter Congress, recognizing that the public interest would better 
ndent of be served if the States were permitted to regulate insurance, enacted the McCar- 
ran-Ferguson Act (15 U.S.C. 1011-1015), known as Public Law 15. This act 

declared a moratorium on the application of the Federal antitrust laws to the 
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business of insurance until June 30, 1948, and provided that thereafter 
antitrust laws should be applicable to the business of insurance to the extent thy 
“such business is not regulated by State law.” 

While it left the matter of insurance regulation up to the States, Congr 
not intend to farce all insurance companies into concerted ratemaking, Py 
Law 15 itself also provided that in no event should “boycott, coercion, or in. 
timidation” be exempted from the antitrust laws and the policy of Congress w, 
made clear by the House Committee on the Judiciary which reported favorably 
upon Public Law 15 that— 

“Nothing in this bill is to be so construed as indicating it to be the intent @ 
desire of Congress to require or encourage the several States to enact legislation 
that would make it compulsory for any insurance company to become a member 
of rating bureaus or charge uniform rates. It is the opinion of Congress 
competitive rates on a sound financial basis are in the public interest” (Rept 
143, Feb. 13, 1945; U.S. Code Cong. Serv., 79th Cong., 1st sess., 671). 

In response to this invitation by Congress for State legislation, a mode] rate 
regulatory law known as the all-industry bill was enacted in substantially similar 
form in about 40 States, including New York in 1948. 


THE 1948 ENACTMENT OF THE NEW YORK RATING LAW 


Under the new rating law an insurance company in New York is given the g. 
ternative of (1) maintaining no affiliation with a rating organization and filing 
its own rates for all classes of insurance it writes; (2) becoming a member of @ 
a subscriber to a rating organization for all classes of insurance it writes: or (3) 
subscribing to some but not all of the services of a rating organization and ma 
independent filings of its own rates for the kinds of insurance or classes of risk 
for which it does not subscribe. 

The philosophy of this statute as it is declared by the New York Legislatur 
in the “purpose” clause of the rating law, is as follows: 

“The purpose of this article is to promote the public welfare by regulating 
insurance rates to the end that they shall not be excessive, inadequate, unfairly 
discriminatory or otherwise unreasonable and to authorize and regulate cooper. 
tive action among insurers in ratemaking and in other matters within the Scope 
of this article. Nothing in this article is intended (1) to prohibit or discourage 
reasonable competition; or (2) to prohibit or encourage except to the extent 
necessary to accomplish the aforementioned purpose, uniformity in insurane 
rates, rating systems, rating plans or practices. This article shall be liberally in. 
terpreted to carry into effect the provisions of this section” (insurance law, art 
VIII, sec. 180(1)). [Emphasis added.] 

It is the underlined portion of the above-quoted “purpose” clause of the er. 
isting law that the proposed bill would eliminate entirely. By seeking to strike 
this clear expression of legislative policy, not to “prohibit or discourage reason 
able competition” nor to encourage uniformity, the purpose of the proponents of 
the bill is apparent: They would eliminate reasonable competition in the insur. 
ance industry in favor of uniform insurance rates, rating systems, rating plans, 
and practices. The remaining provisions of the proposed bill are designed to 
earry out this intent. Thus, the bill would repeal in its entirety the section of 
the existing rating law which permits an insurance company to deviate from 
the rates filed by the rating organization and would amend the numerous sections 
of the existing law to omit all reference to “every insurer which makes and files 
its own rates.” In this manner the proposed bill leaves the rating organization 
as the only party in this State permitted to file rates and forms and binds all 
insurers to such rates and forms without any right of independent action or 
deviation. 

The proposed bill not only is a radical departure from the existing law @- 
acted in 1948, but is diametrically opposed to the philosophy of ratemaking as an- 
nounced by the joint legislative committee on insurance rates and regulations of 
the New York State Legislature in its 1948 report. That committee, chaired by 
Senator Walter J. Mahoney, was assigned the problem of reconsidering the ade 
quacy and effectiveness of New York’s insurance regulatory laws and to recom 
mend enactment of such additional legislation as may be required to retain ful 
State control over the business of insurance, in the light of the decision of th 
U.S. Supreme Court in the South-Bastern Underwriters Association case and 
congressional policy in Public Law 15. As stated by the chairman in the preface 
to the report, “Our task has been to explore every aspect of the matter and make 
recommendations to the legislature.” 
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The joint committee at that time conducted a very extensive investigation. 
The chairman stated at the outset: 

“We have consulted with the insurance department of this State and with its 
superintendent and with all segments of the insurance industry, including insur- 
ers, agents, and brokers, and also with members of the public in an effort to as- 
certain what is right and proper. We have had conferences and hearings; we 
have read and studied all available reports and opinions; we have attempted 
to gather together and digest all that has been said and written on this vast 
subject matter.” or i 

In its report the joint committee quoted from the “88th Preliminary Report 
of the Superintendent of Insurance to the 1947 State Legislature,” submitted just 
pefore the enactment of the present rating law, wherein Superintendent Dineen 
stated as follows : 

“In spite of the fact that the superintendent of insurance is vested with power 
to disapprove any rates which are excessive, inadequate, unfairly discriminatory, 
or otherwise unreasonable, some people believe that the pendulum has swung 
too far in this State and that the public interest would be better served by more 
competition among the companies on a price basis.” 

After quoting Superintendent Dineen, the joint committee continued : 

“The entire philosophy of ratemaking and rate regulation should probably 
be reconsidered in the light of the monopolistic control which has been attained 
by rating organizations. This is not to say that their growth and attainment of 
power has not been necessary and proper. It is merely to say that their special 
place in our economy should again be evaluated” (legislative document, 1948, 

o 46, ” 49) ® 
poly such considerations and investigations, the joint committee recom- 
mended passage of the present rating law—article VIII of the insurance law. 
There has been no change in Federal legislation or in the insurance industry 
which would warrant the radical change now sought to be imposed by the bill 
under consideration at this time. Indeed, if conditions have changed at all, 
they have changed in favor of greater competitive activity in rates and forms 
to meet the ever-changing demands of commercial activity. What is needed 
is more elasticity to meet this demand rather than the imposition of uniformity 
and rigidity as the proponents of the proposed bill would have it. The joint 
committee, after its exhaustive investigation and report in 1948, recognized 
the need for reasonable competition and recommended enactment of a rating 
law which would provide for such competition. That rating law was passed 
by the legislature and has been in effect ever since. By this sweeping measure, 
the proponents of this new proposed bill would vitiate all of the good that has 
resulted from those efforts and would substitute noncompetitive rates and forms 
for the people of the State of New York. 


ADMINISTRATIVE INTERPRETATIONS BY THE SUPERINTENDENT OF INSURANCE 


On a number of occasions since passage of the 1948 act, the superintendent of 
insurance has upheld the right of insurance companies to act independently 
and to file competitive rates. In two such instances the decisions of the super- 
intendent are worth quoting, for they demonstrate unequivocally the desirabil- 
ity of reasonable competition in this industry. On September 14, 1954, Superin- 
tendent of Insurance Alfred J. Bohlinger adopted and approved a determination 
of his department permitting the North America companies to make independ- 
ent filing with respect to certain dwelling classes of insurance. Objection to 
this filing has been voiced by the New York Fire Insurance Rating Organiza- 
tion, and, after extended hearings, Superintendent Bohlinger upheld the North 
America companies’ right of independence. In doing so the superintendent 
stated : 

“However, examination of the legislative history and pattern since the South- 
Eastern Underwriters’ case compels me to conclude that our legislature in en- 
acting article VIII, as amended in 1948, intended to encourage and facilitate 
reasonable competition in fire and casualty insurance. To accomplish this 
objective the legislature (1) stated unequivocally that nothing in the law was 
to prohibit or to discourage reasonable competition, (2) enacted elaborate safe- 
guards for the right of deviation, appeal by a minority, partial subscribership 
and independent action, (3) provided that an independent insurer might justify 
its rate filings by the experience of other insurers or rating organizations, as 
Well as by any other relevant factors, and (4) stipulated that any rate filing 
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and any supporting information shall be open to public inspection after the 
effective date. 


w “ * + . 


a 

“As stated herein, my conclusions are dictated by the belief that the Con 
of the United States and the New York Legislature intended that reasong 
competition should exist in the fire insurance business. To my way of th 
the action of the North America companies is reasonably calculated to achieve 
that and it is contemplated and permitted by our insurance law.” 

Just last year Superintendent of Insurance Leffert Holz, in a decision again 
upholding North America companies’ right to file independent rates for Certain 
classes of insurance, stated in an opinion dated September 4, 1957, that: 

“There is nothing in the law which says that the rating bureaus shall be para 
mount. To hold otherwise would not be in the public interest. As a matter of 
fact, competition in the public interest is encouraged. What is meant by eon. 
petition is that it shall be clean, open, and reasonable. There is no mischief jp 
that kind of competition. The laws which had for their purposes the modifies. 
tion of antimonopoly pronouncements were justified with respect to ratema’ 
in the insurance field by the belief that the combination of experience would 
more readily lend itself to practical rates. But, in permitting this combination, 
through rating bureaus, it was not intended to destroy competition and to make 
rates uniform. 

I cannot, in good conscience, accept the argument that competitive rates wou 
lead to insolvency where such rates are proven to the satisfaction of the super. 
visory body to be adequate and reasonable.” (Emphasis added.) 

Enactment of the proposed bill would sweep away these precedents and the 
acknowledged virtues of reasonable competition in the industry. In view of 
the fact that the insurance department of this State under different superi. 
tendents, with their special competence in the field, have recognized the public 
benefits from such competition, the legislature should reject this attempt to in. 
pose absolute uniformity. 


INTERVENTION OF FEDERAL AUTHORITIES AND POSSIBLE REGULATION 


The threat of Federal intervention which would follow enactment of the 
proposed bill is a very real one indeed. At the present time the Senate Antitrust 
and Monopoly Subcommittee is conducting an investigation of the insurance in. 
dustry. One of the factors which touched off this investigation was stated by 
Senator Kefauver in connection with an allocation of funds by Congress for 
the undertaking: 

“Many reports have come to the subcommittee concerning the arbitrary wi- 
form rates that exist throughout the industry as well as restrictive measures 
which prevent the entry of new companies professing indications of charging 
lower rates.” 

It is not necessary to emphasize that the very purpose of congressional ‘in- 
vestigations is to determine whether additional legislation is needed. Certainly, 
if it is felt that the States have not adequately regulated insurance in accord- 
ance with the letter and spirit of Public Law 15, Congress is bound to aet in the 
field in which its supremacy has been acknowledged and upheld. 

Moreover, a number of recent speeches by the Assistant Attorney General in 
Charge of the Antitrust Division of the Department of Justice reflects a 
awareness by that Department of certain restrictive practices that may be 
violative of the antitrust laws even under the partial exemption granted by 
Public Law 15. Thus, on October 16, 1957, Hon. Victor R. Hansen, Assistant 
Attorney General, delivered a speech before the National Association of Inde 
pendent Insurers in which he stated : 

“We are also concerned with acts of coercion, intimidation, and boycott wher- 
ever they may appear in the insurance field, including such conduct in the ae 
tivity of rating bureaus and their associated advisory bodies. A recent writer 
has described the antagonism of some rating bureaus toward attempts of thelr 
members or subscribers to deviate from the established rates and to pass ont 
the insuring public the results of economics in operation. If carried too fat, 
such conduct may be regarded as coersive, and thus interdicted by the anti- 
trust laws.” 

On January 21, 1958, Assistant Attorney General Hansen delivered a speech 
in connection with the University of Arizona program on insurance regulation. 

He had these significant remarks to make: 
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“price-fixing and other noncoercive restraints imposed by rating bureaus are 
pject to the Sherman Act to the extent that such business is not regulated 
= State law. I do not believe that an exemption exists for these activities 
ceil because a State has legislated, if it does not adequately enforce its regu- 
jations. The debates on the floor of the Senate reflect the congressional intent 
with respect to the meaning to be attached to ‘regulation by State law.’ For ex- 
ample, Senator Barkley stated : ue E é 
«| have been somewhat disturbed by the provision in subsection (b) of see- 
2 * * * However, * * * I intend to vote for approval * * *. But I 
wish it to be understood that in voting for approval * * * I am accepting the 
interpretation placed upon it by the conferees, namely, that if any State, through 
its legislature undertakes to go through the form of regulation merely in order 
to put insurance companies within that State on an island of safety from con- 
gressional regulations, that effort will be futile * * *..” (91 Cong. Ree. 1488 
(1945).) 
THE PROPOSED BILL SHOULD BE DEFEATED 


Time and space preclude development of all of the factors which demand 
that the proposed bill be rejected by the legislature. The foregoing memor- 
andum, however, highlights the significant developments in the law and phi- 

of insurance ratemaking and is sufficient to demonstrate that the pro- 
posed bill is inimical to the welfare of all of the people of this State. 


Marcu 15, 1958. 


Memorandum in Opposition to Senate Print No. 3809—Introduced No, 3425 
Senator Barrett; Assembly Print No. 4248—Introduced No. 3965 Assembly- 
man Hawley; An Act in Relation to Insurance Rates and Rating 
Organizations 


This memorandum is submitted in opposition to the above bills, under which 
it is proposed to amend article VIII of the New York insurance law. Article 
VIII and the various sections thereof are generally known as the rating law 


and contains a comprehensive statutory scheme for the regulation of rates 
charged by insurance carriers to the insuring public for fire, casualty, fidelity and 
surety and inland marine coverages (commonly known as property insurance 
coverages). The rating law is not applicable to the premium charges of life 
and accident and health insurance companies. 

The patent objective of the proposed amendments is to preclude price competi- 
tion in the sale of property coverages. If the proposal is enacted into law, the 
insuring public in the State of New York, based on premium writings in 1957, 
will be faced with an increase in the premiums which they pay in the approxi- 
mate amount of $30 million per year. 

The proposed amendment is contrary to the public interest and should not 
be enacted into law for the reasons more fully hereinafter stated. 

To appreciate the purpose and impact of the proposed amendments, we wish 
to point out that in the latter half of the 19th century and the early part of 
the present century, insurance rates were not regulated and price competition 
was unrestrained. In the race for business there was price discrimination among 
insureds and price-cutting reached the point where many insurance carriers 
failed. In 1922, in an effort to stabilize conditions, the New York Legislature, 
pursuant to recommendations made by a legislative committee, known as the 
Lockwood committee, enacted a rate regulatory law under which insurers were 
permitted to make rates in concert. In an effort, however, to encourage flexi- 
bility in rates so that insurers could sell insurance at rates lower than those 
fixed by agreement, a provision was included in the law known as the devia- 
tion provision under which, upon application to the superintendent, he could 
authorize a given company to sell below the so-called Bureau rate. Absent the 
granting of an application for a deviation, every member or subscriber to a rating 
organization was required to charge the rate fixed by the rating organization. 

The rating law continued substantially as enacted in 1922 until 1948, at 
which time Article VIII was amended. The amendment grew out of a decision 
made by the U.S. Supreme Court in June of 1944, wherein the Court for the 
first time held that insurance was interstate commerce. The effect of the deci- 
si was to make the Federal antitrust laws applicable to the insurance busi- 
tess. The conduct of the insurance business, having grown up under a philos- 
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ophy of regulation at the State level, the impact of the applicability of Feder 
antitrust laws to the insurance business, it was felt, would cause great dislog. 
tion in the handling of insurance coverages. Accordingly, an appeal was mag 
to Congress to permit a continuation of regulation of the insurance busineg 
at the State level. This appeal eventuated in the passage of U.S. Public Lay 
15 (the McCarran Act). Under that law the Congress has stated that the ¢op, 
tinued regulation and taxation of the insurance business by the several States 
is in the public interest; that as to acts of boycott, coercion and intimidatig, 
the Federal antitrust laws are applicable to the insurance business, and that 
the remainder of the provisions of the Federal antitrust laws are to be g 
plicable “to the extent that such business is not regulated by State law.” 

The Congressional debates preceding the enactment of the McCarran A¢ 
showed beyond question that Congress was greatly concerned with ratemaking 
in concert and that while it intended through the McCarran Act to permit suc 
ratemaking practices, provided they were regulated at the State level, the 
members of Congress indicated clearly that they wanted competition in the 
rates charged to the public. 


Following the enactment of the McCarran Act, which in effect was an inyi.. | 


tation to the States to adopt appropriate regulatory legislation, the Nationa 
Association of Insurance Commissioners organized a committee and a com. 
mittee was likewise organized by all the segments of the insurance business 
to deal with the problem. The two committees developed model rating bills 
which were adopted by the National Association of Insurance Commissioners 
and recommended to the several States. 

In 1947 the New York Legislature, by appropriate resolution, appointed 
Joint Legislative Committee on Insurance Rates and Regulation. In 1948 that 
committee, under the chairmanship of Hon. Walter J. Mahoney, then chairman 
of the Senate Committee on Insurance, filed a report with the New York Legis. 
lature (Legislative Document (1948) No. 46) recommending amendments to the 
rating law. The amendments were those recommended by the National As. 
sociation of Insurance Commissioners in their model bills. 

We have hereinbefore referred to the unrestrained competition in rates. At 
the time of the amendments proposed by the Mahoney committee, that com. 
mittee in its report pointed out that in 1946, 100 percent of the workman's 
compensation business written in New York State was written at rates fixed 
by the compensation insurance rating board; that substantially 100 percent of 
the casualty business was written at rates fixed by the National Burean of 
Casualty and Surety Underwriters; and that substantially 100 percent of auto. 
mobile physical damage coverage had been written by members of the National 
Automobile Underwriters Association at rates fixed by that organization. In 
other words, the pendulum had swung from unrestrained price competition to 
an apparent extreme under which substantially all insurance carriers were 
writing business at agreed rates fixed by rating organizations. Price competi 
tion was de minimis. 

The Mahoney committee, in its proposed amendments, set forth in the report 
to the legislature the rationale thereof and pointed out that its objective was to 
permit ratemaking in concert but also to encourage price competition. The com- 
mittee’s recommendations were adopted and the law was amended to encourage 
independent insurers who did not wish to become members of a price-fixing com- 
bination to operate in the State of New York. As a further incentive to price 
competition, the provisions authorizing a member of a rating organization to 
deviate from the rates filed by the rating organization were continued and an- 
plified. The amendments contained a provision to the specific effect that no com- 
pany was required to become a member of or subscriber to a rating organization. 
Provisions were added to assist independent companies in connection with their 
rate filings, in order that such companies might be able to file data supporting 
their rates. 

That the Mahoney committee wanted to encourage a competitive rating struc- 
ture is pointed out in the very first section of the rating law (sec. 180, generally 
known as the “purpose clause”), wherein it is provided that nothing in the rating 
law is intended to prohibit or discourage reasonable competition or to prohibit 
or encourage uniformity in insurance rates, rating systems, rating plans or 
practices. 

In support of the proposal, the Mahoney committee adopted as its rationale 


material contained in a report of a committee of the National Association of 
Insurance Commissioners and said : 
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“As stated in the report of May 23, 1946, of the subcommittee of the committee 
on rates and rating organizations of the National Association of Insurance Com- 
missioners the purpose ‘becomes clear when read in the light of the congressional 
debate preceding the enactment of U.S. Public Law 15, the reports of the various 
congressional committees in connection with that bill, particularly Report No. 
148 of the House of Representatives dated February 13, 1945, and the law itself. 
These sources of material indicate quite plainly that Congress was willing to 
permit cooperative action, including price fixing, in the insurance business on a 
State level providing such activity was regulated and at the same time was in- 
terested in seeing to it that reasonable competition was preserved. It was felt 
that the insertion of a purpose clause together with a provision calling for a 
liberal interpretation of the bill would serve as a guide for state administrators 
in interpreting and enforcing the new law’.” 

All of the amendments proposed by the Mahoney committee were enacted into 
law at the 1948 session of the legislature. 

A reading of the Mahoney committee report, the McCarran Act and the con- 

jonal debates preceding the enactment of the latter statute discloses beyond 
peradventure of doubt that in 1948 the New York Legislature, with the foregoing 
packground information before it, passed the Mahoney committee program with 
the intent of encouraging price competition in the insurance business. 

If the legislation now before the legislature is enacted into law, the salutary 
objectives of the Mahoney committee and the legislature will be wiped out. 

The proposal to amend various sections of the rating law will emasculate the 
purpose clause of the statute by eliminating the provision which sets forth the 
itis not intended to prohibit or discourage reasonable competition or to prohibit 
or encourage uniformity in insurance rates and will further strike from the 
statute the provisions in the purpose clause that the rating law is to be liberally 
interpreted. : aie 

The proposed amendments will also eliminate the provisions authorizing 
members of and subscribers to rating organizations to deviate from filed rates. 

The proposed amendments will also require all licensed carriers to be mem- 
bers of or subscribers to rating organizations. 

In other words, the proposal is a price freeze. All insurance carriers will 
be required to charge the public the same initial rate. The result will be that, 
based on 1957 premium rate levels, the insuring public will have its premiums 
increased by approximately $30 million per year. 

The proposed amendments to the rating law are unconscionable, adverse to 
the public interest, and indefensible. 

We feel that your attention should be directed to a matter which, while ap- 
parently collateral, is of extreme importance. When Congress enacted the 
McCarran Act it did not thereby divest itself forever of control over the 
insurance business. It can at any time repeal the legislation and embark on 
Federal supervision of the insurance business. If legislation of the character 
to which this memorandum addresses its opposition is enacted, there is every 
reason to believe that Federal authorities will take some action. 

In October of 1957 the Honorable Victor R. Hansen, Assistant Attorney 
General in Charge of the Antitrust Division of the Department of Justice, 
delivered an address before the National Association of Independent Insurers. 
In his address he centered his attention on price-fixing combinations. He 
pointed out that the general pattern of State legislation enacted following the 
passage of the McCarran Act establishes the following principles: 

1. Reasonable competition in the insurance industry is neither prohibited nor 
discouraged. 

2. Uniformity in rates and rating systems is permitted, but not required. 

3. No insurance company is required to become a member or subscriber of 
any rating bureau. 

4, Independent rate filings and rate deviations are permitted. 

Mr. Hansen followed this by stating: 

“Recently there have been attempts either by proposed legislation or by State 
regulation to require complete uniformity in rates and policy forms. I do not 
wish to express any opinion as to the merits or validity of any specific State 
action. I would like to say, however, that to the extent that the State imposes 
strict conformity upon the insurance industry and eliminates or greatly restricts 
the area for independent action in rates and methods of operation, to that extent 
the underlying purpose of the McCarran Act—which is to preserve and protect 
healthy competition in the insurance industry—becomes undermined.” 








2158 THE INSURANCE INDUSTRY 


Mr. Hansen in a subsequent address delivered on January 21, 1958, before 
an insurance conference held at the University of Arizona, repeated the fore. 
going and went on to say, “If carried too far, such conduct may be regarded as 
coercive and thus interdicted by the antitrust laws.” 

The foregoing is more than a caution, and implicit in the reiteration ig , 
strong implication by the head of the Antitrust Division that if legislation of 
the type now before the New York Legislature is passed, intervention by F 
authorities may be expected. Furthermore, since the passage of the M 
Act, the Federal Trade Commission has brought proceedings against Various 
accident and health insurance companies and more recently a Senate subcom. 
mittee under the chairmanship of Senator O’Mahoney has indicated that it jg 
about to enter upon an investigation, among other things, of price fixing in 
the insurance business. 

Many people in the insurance business fear that if the amendments now pro. 
posed are enacted into law, it will be an open invitation for the Federal Goverp. 


ment to intervene, either administratively or through congressional action, As | 


an example of these fears, we point out that the Association of Casualty anq 
Surety Companies, which is a trade association composed of the vast majority 
of stock casualty insurance carriers, has heretofore filed a memorandum with 
the insurance committees of the legislature in opposition to the proposed amend. 
ments, in which attention is directed to the fact that the proposed bill is viola. 
tive of the spirit and intent of the McCarran Act and if passed may well bring 
on Federal regulation. 

Tn conclusion, we urge that the proposed amendments be not enacted into lay, 
We wish to repeat that the proposal is not in the public interest and is fraught 
with great danger to the continued regulation and taxation of the insurance bugi- 
ness at the State level. 

Respectfully submitted. 

NATIONAL ASSOCIATION OF INDEPENDENT INSURERS, 
By , Counsel. 








[No. 4248 Int. 3965) 
STaTe oF NEw YorK IN ASSEMBLY 
AN ACT To amend the insurance law, in relation to rates and rating organisations 


The People of the State of New York, represented in Senate and Assembly, 
do enact as follows: 

Section 1. Subsection one of section one hundred eighty of the insurance law, 
as added by chapter six hundred eighteen of the laws of nineteen hundred forty. 
eight, is hereby amended to read as follows: 

1. The purpose of this article is to promote the public welfare by regulating 
insurance rates to the end that they shall not be excessive, inadequate, un- 
fairly discriminatory or otherwise unreasonable and to authorize and regulate 
cooperative action among insurers in rate making and in other matters within 
the scope of this article. [Nothing in this article is intended (1) to prohibit or 
discourage reasonable competition, or (2) to prohibit or encourage except to the 
extent necessary to accomplish the aforementioned purpose, uniformity in in- 
surance rates, rating systems, rating plans or practices. This article shall be 
liberally interpreted to carry into effect the provisions of this section] 

§2. Subsection four of section one hundred eighty of such law is hereby 
amended to read as follows: 

4. Every organization which now exists or which may hereafter be formed 
for the purpose of making rates to be used by more than one authorized insurer 
shall be known as a “rating organization.” For the purposes of this article all 
insurers under common ownership or management shall be considered one 
insurer. 

§ 3. Snbsection five and six of section one hundred eighty-one of such law are 
herebv amended to read, respectively, as follows: 

5. Everv rating organization [and every insurer which makes and files its 
own rates] shall furnish upon demand, and nnon payment of such reasonable 
charges as the ratine organization For insurer} may require, to any person upon 
whose property or risk a rate apnlicable thereto has been made by it. or to the 
authorized representative of such person, all pertinent information as to such 
rate, and a cony of the schedule. if any. as anplied to snch pronerty or risk. 

6. Fach rating organization [and each insurer which makes and files its 
own rates] shall provide such means as may be approved by the superintendent 
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whereby any person or persons affected by a rate made by it may be heard in 
person or by his authorized representative before the governing or rating com- 
mittee or other proper executive of such rating organization [or such insurer] 
on an application for a change in such rate. 

§ 4. Subsection three of section one hundred eighty-two of such law, as added 
by chapter six hundred eighteen of the laws of nineteen hundred forty-eight, 
js hereby amended to read as follows: 

3, No [insurer which makes its own filings nor any] rating organization shall 

tits filings by statistics or adopt rate making recommendations, furnished 
to it by an advisory or service organization which has not complied with this 
section or with an order of the superintendent involving such statistics or 
recommendations issued under subsection two of this section. If the super- 
intendent finds such [insurer or] rating organization to be in violation of this 
subsection he may issue an order requiring the discontinuance of such violation. 

§ 5. Subsection one of section one hundred eighty-three of such law, as amended 
by chapter six hundred eighteen of the laws of nineteen hundred forty-eight, 
ishereby amended to read as follows: 

1. Every rating organization [and every insurer which makes and files its 
own rates,J shall make rates for all risks rated by such organization [or 
insurer] in accordance with the following provisions : 

(a) Basic classification, manual, minimum, class or schedule rates or rating 
plans, shall be made and adopted for all such risks. Any departure from such 
rates shall be in accordance with schedules, rating plans and rules filed with the 
superintendent. 

(b) Rates shall be reasonable and adequate for the class of risks to which 
they apply. ; ; 

(ec) No rate shall discriminate unfairly between risks involving essentially 
the same hazards and expense elements or between risks in the application of 
like charges and credits. 

(d) Consideration shall be given to the past and prospective loss experience, 
including the conflagration and catastrophe hazards, if any, both within and 
without this state, to all factors reasonably attributable to the class of risks, 
to a reasonable underwriting profit, to past and prospective expenses both coun- 
try-wide and those specially applicable to this state, and in the case of partici- 
pating insurers to policyholders’ dividends, savings or unabsorbed premium 
deposits allowed or returned to policyholders, members or subscribers. In the 
case of fire insurance rates, consideration shall be given to the experience of 
the fire insurance business during a period of not less than five years next 
preceding the year in which the review is made. 

(e) Risks may be grouped by classifications for the establishment of rates 
and minimum premiums. Classification rates may be modified to produce rates 
for individual risks in accordance with rating plans which establish standards 
for measuring variations in hazards or expense provisions, or both. Such 
standards may measure any differences among risks that can be demonstrated 
to have a probable effect upon losses or expenses. 

$6. Subsection four of section one hundred eighty-three of such laws is hereby 
amended to read as follows: 

4. No fire insurance rating organization [and no fire insurer which makes and 
files its own rates] shall make or promulgate any rate or schedule of rates 
which is to be applied to any risk on the condition that the whole amount of 
insurance on any risk or any specified part thereof shall be placed with the 
members of or subscribers to such rating organization [or with such insurer]. 

$7. Subsection five of section one hundred eighty-three of such law, as re- 
numbered and amended by chapter six hundred eighteen of the laws of nineteen 
hundred forty-eight, is hereby amended to read as follows: 

5, Every authorized insurer shall annually file with the rating organization of 
which it is a member or subscriber, or with such other agency as the super- 
intendent may approve, a statistical report showing a classification schedule of 
its premiums and losses on all kinds or types of insurance business to which 
this section is applicable, and such other information as the superintendent may 
deem necessary or expedient for the administration of the provisions of this 
article. The superintendent from time to time may prescribe the form of such 
report including statistical data conforming to established classifications. Such 
statistical reports shall be consolidated in accordance with regulations prescribed 
by the superintendent. Such consolidations shall be made available, subject to 
reasonable rules promulgated by the superintendent, to insurers and rating or- 
ganizations. No insurer shall be required to record or report its loss experience 
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on a classification basis that is i i vi ati 
on ite behalf. Ss inconsistent with the rating system filed [by it] 

§ 8. Subsections one and three of section one hundred eighty-four of gs 
law, as amended by chapter six hundred eighteen of the laws of nineteen et 
dred forty-eight, are hereby amended to read, respectively, as follows: - 

1. [Every rating organization and every authorized insurer shall file with 
the superintendent, except] Except as to inland marine risks which by gene 
custom of the business are not written according to manual rates or rating sane 
every [rates manual, schedule of rates, classification of risks, rating plan oa 
every other rating rule and every modification of any of the foregoing which 
it proposes to use. Specific inland marine rates on risks specially rated by 
rating organization shall be filed with the superintendent. An insurer may eatis 
fy its obligation to make such filings for any kind or type of insurance by be. 
coming a member of or subscriber to a rating organization which makes such 
filings for such kind or type of insurance, and by authorizing the superintendent 
to accept such filings of the rating organization on such insurer’s beha 
authorized insurer shall, before using or applying any rate to any kind of in. 
surance, file with the superintendent a notice in writing designating the rati 
system (including their rate manual, schedule of rates, classification of risks 
rating plan, and every other rating rule and every modification of any of the 
foregoing) filed with the superintendent by a licensed rating organization of 
which the insurer is a member or subscriber, upon which such rate is based or by 
which such rate is fired or determined. No insurer shall at the same time be q 
member of or subscriber to more than one rating organization for the purpose 
of making rates for the same kind of insurance. 

3. [Nothing herein contained shall be construed as requiring any insurer to 
become a member of or subscriber to any rating organization.] Except to the 
extent necessary to meet the provisions of paragraphs (b) and (c) of sub 
section one of section one hundred eighty-three, uniformity among insurers 
in any matters within the scope of sections one hundred eighty-three and one 
hundred eighty-four is neither required nor prohibited. 

§ 9. Subsections four and five of section one hundred eighty-four of such law, 
as added by chapter six hundred eighteen of the laws of nineteen hundred forty- 
eight, are hereby amended to read, respectively, as follows: 

4, The superintendent shall review filings as soon as reasonably possible after 
they have been made in order to determine whether they meet the requirements 
of this article. When a filing is not accompanied by the information [upon which 
the insurer] which supports such filing, and the superintendent does not have 
sufficient information to determine whether such filing meets the requirements 
of this article, he shall require [such insurer] the rating organization making 
such filing to furnish the information upon which it supports such filing, and in 
such event the waiting period shall commence as of the date such information 
is furnished. The information furnished in support of a filing may include (1) 
the experience or judgment of the insurer or rating organization making the 
filing, (2) its interpretation of any statistical data it relies upon, (3) the experi- 
ence of other insurers or rating organizations, or (4) any other relevant factors. 
Subject to the exceptions specified in subsection eight of this section, each filing 
shall be subject to a waiting period of fifteen days, which period may be ex- 
tended by the superintendent for an additional period not to exceed fifteen days 
if he gives notice within such waiting period to the [insurer or] rating organiza- 
tion which made the filing that he needs such additional time for the considera- 
tion of such filing. The superintendent may authorize a filing that he has re 
viewed to become effective before the expiration of the waiting period or any 
extension thereof. A filing shall be deemed to meet the requirements of this 
article unless disapproved by the superintendent within the waiting period or 
any extension thereof. A filing and any supporting information shall be open to 
public inspection after the filing becomes effective. 

5. If within the waiting period or any extension thereof as provided in sub- 
section four of this section, the superintendent finds that a filing does not meet 
the requirements of this article, he shall send to the [insurer or] rating organ- 
ization which made such filing, written notice of disapproval of such filing 
specifying therein in what respect he finds such filing fails to meet the require- 
ments of this article and stating that such filing shall not become effective. 

$10. Subsection six of section one hundred eighty-four of such law, as thus 
renumbered and last amended by chapter six hundred eighteen of the laws of 
nineteen hundred forty-eight, is hereby amended to read as follows: 
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6. If the superintendent finds that any rate filings theretofore filed with him 
do not comply with the provisions of this article or that they provide rates or 
rules which are inadequate, excessive, unfairly discriminatory or otherwise un- 
reasonable, he may order the same withdrawn and at the expiration of sixty 
days thereafter the same shall be deemed no longer on file. Before making any 
such finding and order, the superintendent shall give notice, not less than ten 
days in advance, and a hearing, to the rating organization[, or to the insurer,] 
which filed the same. Such order shall not affect any contract or policy made 
or issued prior to the expiration of such sixty day period. 

§ 11. Subsections one and two of section one hundred eighty-five of such law 
are hereby amended to read, respectively, as follows : 3 

1. No member or subscriber of any rating organization[,, and no insurer which 
makes and files its own rates,] shall charge or receive any rate which deviates 
from the rates, rating plans, classifications, schedules, rules and standards made 
and filed by such rating organization, [or by such insurer, as the case may be,] 
which are applicable to any kind or type of business done by such member or 
subscriber[, or by such insurer, except as provided in this article]. 

2. No authorized insurer shall, and no licensed insurance agent, no employee 


‘or other representative of an authorized insurer, and no licensed insurance broker 


shall knowingly, charge or demand a rate or receive a premium which deviates 
from the rates, rating plans, classifications, schedules, rules and standards, made 
and last filed [by or] on behalf of the insurer, or shall issue or make any policy 
or contract involving a violation of such rate filings. 

§12. Subsection four of section one hundred eighty-five of such law, as added 
by chapter six hundred eighteen of the laws of nineteen hundred forty-eight is 


hereby repealed. 
§ 13, This act shall take effect immediately. 


Note.—Subsection 4 of easton 185 of the Insurance Law, proposed to be repealed by 
2 of this act, provides: 

a ane casualty A.« surety insurer which is a member of or subscriber to a rating 
organization may make written application to the superintendent for permission to file a 
uniform percentage deviation to be applied to the premiums produced by the rating system 
filed by such rating organization for a kind of insurance, or for a class of insurance which 
is found by the superintendent to be a ~— rating unit for the application of such 
deviation, or for a subdivision of a kind of insurance (1) comprised of a group of manual 
classifications which is treated as a separate unit for rate making purposes, or (2) for 
which separate expense provisions are included in the filings of the rating organization. 
In the case of any fire insurer which is a member of or subscriber to a rating organization 
such application may be made for a deviation from the class rates, schedules, rating plans 
or rules respecting any kind of insurance, or class of risk within a kind of insurance, or 
combination thereof. A title insurer may apply to the superintendent for approval on its 
behalf of a uniform percentage decrease or increase in the rates established and published 
by a rating organization of which it is a member or subscriber. Such application shall 
specify the basis for the modification and a copy thereof shall also be sent simultaneously 
to such rating organization. The superintendent shall set a time and place for a hearing 
at which the insurer and such rating organizaticn may be heard and shall give them not 
less than ten days’ notice thereof. In the event the superintendent is advised by the rat- 
ing organization that it does not desire a hearing he may, upon the consent of the appli- 
cant, waive such hearing. In considering the application for permission to file such devia- 
tion the superintendent shall give consideration to the available statistics and the prin- 
ciples for rate making as provided in section one hundred eighty-three. The superintendent 
shall issue an order permitting the deviation for such insurer to be filed if he finds it to be 
justified and it shall thereupon become effective. He shall issue an order denying such 
application if he finds that the resulting premiums would be excessive, inadequate or 
unfairly discriminatory. Each deviation permitted to be filed shall be effective for a 
period of one year from the date of such permission unless terminated sooner with the 
aprroval of the superintendent.” 

ExPLANATION.—Matter in italics is new; matter in brackets [] is old law to be omitted. 


INSURANCE BY NorTH AMERICA, 
Philadelphia, Pa., August 12, 1959. 
Donatp P. McHvuen, Esq., 
Counsel, Antitrust and Monopoly Subcommittee, Senate Judiciary Committee, 
Room 451, Old Senate Office Building, Washington, D.C. 

Deak Mr. McHvucH: At page 621 of the transcript of testimony before your 
subcommittee, W. Perry Epes, associate counsel of our companies, was requested 
to furnish. to the subcommittee a list of States wherein it was alleged efforts 


had been made to support legislation of a restrictive nature, The requested in- 
formation is herewith enclosed. 


Very truly yours, 


BERTRAM C. DEDMAN, Assistant Counsel. 
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INFORMATION SUBMITTED BY INSURANCE COMPANY OF NORTH AMERICA 
ARKANSAS 


A bill was introduced in the senate during the 1955 session (senate bill 217) 
requiring companies filing their own fire rates to comply with qualifications fo, 
fire rating organizations. The bill was offered as an amendment to the fire ra 
laws. It appears from the press reports that the supporters of the bill regardeq 
the effect of the bill would be to prohibit companies from filing independently, 
The opponents opposed the bill on the same grounds. Apparently a hearing was 
held about February 14 following which the senate committee gave the bil} a 
“do not pass” recommendation. About 100 insurance people were present at the 
hearing according to the press reports. INA was not represented and informa. 
tion is not available as to the sponsors of the legislation. However, this infor. 
mation should be available from those present at the hearing. 


ARKANSAS INSURANCE CODE REVISION 


Hearings on a revised insurance code were held before a commission in July 
1958. On July 17 counsel for the Arkansas Inspection Bureau, supported by 
Jack McKenzie, assistant general counsel of the NBFU, recommended a change 
in the all-industry language which would permit a rating organization to appeal 
an order of the commissioner if it were “affected” rather than if it were “ag. 
grieved.” At a hearing on INA’s homeowners policy filing in February 1958 
the Commissioner had ruled that the rating bureau was not an aggrieved 
party. Counsel for the bureau at the code hearing argued that the standard 
should be lowered in order to permit a rating bureau to appeal an adverse de- 
cision on its own filing since it had been argued in the current automobile rate 
case in Georgia that a bureau had no such power. A representative of INA 
obtained conclusive evidence on the following day that the courts of Georgia 
had ruled that a bureau could appeal an adverse ruling on its own filing. The 
bureau counsel then dropped the argument on this point but continued to 
argue that a bureau should be able to appeal if it were “affected.” At this 
point such an argument would seem only to have been based on the desire for 
a right to object to the independent filings. The proposal was not adopted. 


FLORIDA INSURANCE CODE REVISION 


Hearings on a revised insurance code were held before an industry committee 
appointed by the commissioner in November 1957, July, September, November 
(two hearings) 1958 and February 1959. At the September 1958 hearing the 
manager of the Florida Fire Bureau, supported by Jack McKenzie, assistant 
eounsel of the National Board of Fire Underwriters, proposed that the sentence 
of the all-industry rating law permitting partial subscribership be deleted 
from the rating law.’ In addition, NBFU sought a change in the law which 
would provide an automatic stay of any order of the commissioner affecting 
rates. This would provide a temporary but effective procedural block for 
independent filings and deviations. The first proposal was effectively opposed 
by INA and NAITI representatives. The second proposal was adopted tem- 
porarily but modified in November with the agreement of the NBFU to remove 
the provision offensive to independent companies. 

The final draft of the code presented to the legislative committee contained 
a provision permitting hearings prior to approval on all filings. The INA and 
the NATI offered an amendment to the house committee limiting prior approval 
hearings to filings for rate increases in order to avoid procedural delays and 
harassing litigation on filings for rate decreases and new forms of insurance. 
The NBFU, the fire bureau, the mutual alliance, the Association of Casualty 
and Surety Companies and the agents opposed the amendment before a sub- 
committee of the house insurance committee and it failed of approval. 


GEORGIA INSURANCE CODE 


An insurance rate investigation committee recommended in June 1958 that 
the Virginia compulsory bureau type law be adopted in place of the all-industry 
rating laws with the objective of securing uniformity of rates for fire and 
casualty insurance. Information is not available as to the identity of the 
proponents of this position. 
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Subsequently an insurance laws revision committee was appointed to prepare 
a draft of the revised insurance code for submission to the 1959 legislature. The 
counsel of the SEUA recommended to a drafting subcommittee at a meeting on 
October 1, 1958, that the all-industry law be amended to require full subscriber- 
ship of companies wishing to subscribe to services of the bureau. Also he 
recommended that the deviation provision be amended to require rejustification 
of deviations upon any change in the basic rate level. The drafting committee 
included these proposals as alternate suggestions in the draft submitted to the 
revision committee. However, the revision committee retained the all-industry 
language after opposition to the restrictive provisions by representatives of 


INA and others. 
KENTUCKY 


Bills introduced at the 1958 session of the legislature sponsored by the com- 
missioner, would 

(1) prohibit an insurer from filing rates, manuals, rating plans or sched- 
ules made by a rating organization of which it is not a member, or of filing 
those made by another insurer and, 

(2) permit the commissioner to adopt uniform basic policy contract 
forms for fire and automobile insurance and such other uniform basic 
policy contract forms that he might deem in the public interest. 

The bills were opposed at a hearing on February 25, 1958, before the house 
insurance committee at which a representative of NAII, INA and others opposed 
the legislation while the Louisville agents’ association and others supported 
the commissioner. 

An assistant counsel of the National Board of Fire Underwriters was present 
at the hearing but did not speak against this effort to make the Kentucky all- 
industry law more restrictive of independent filings. Commissioner Thurman 
is a retired State agent of the America Fore Companies and his policies on other 
matters have been consistent with the policies of those companies who have 
favored restrictions of the same general nature as those incorporated into these 
bills. 

M-1 REPORT 


The M-1 subcommittee of the Rates and Rating Organizations Committee of 
the NAIC issued a tentative report early in 1958 which was opposed at an open 
committee meeting in April 1958 by a number of industry associations led by 
the National Bureau of Casualty Underwriters. Essentially the M-—1 report, 
which was amended slightly following the April meeting, treated multiple line 
policies as separate entities, permitting companies to file them independently 
regardless of the companies’ affiliation to bureaus for coverages included in a 
package policy when written separately. 

In June 1958 the M—1 committee voted to hold over the report to the Decem- 
ber 1958 meeting, pending review and comment by an industry committee ap- 
pointed for that purpose. At the meetings of the industry committee and its 
working committee during the summer and fall of 1958 the report was sup- 
ported by the NAII, INA, the Factory Mutuals, the TIRB, and the Brokers 
Association while it was opposed by the other industry and producer organiza- 
tions led by the National Board of Fire Underwriters, the Inter-regional Ad- 
visory Conference, the National Bureau and the IMIB. These organizations 
took the position basically that independent filings of multiple line policies should 
be restrained. The basic reason for such restraint was stated to be the preser- 
vation of the rating bureaus. Bureau representatives took the position that re- 
straints could be effected by bureau rules and regulations even though such 
regulations took away statutory rights of companies because rules necessary to 
preserve the bureaus must be reasonable. 

Reports summarizing the positions of the various industry groups were pre- 
sented to the M-1 subcommittee in December 1958. The subcommittee voted 
to hold over review of the M-1 report until the June 1959 meeting of the 
NAIC. At this meeting the report was not adopted but a statement was made 
by the M-1 subcommittee endorsing vigorous lawful competition and embody- 
ing the key point of the M-—1 report that subscribership to a bureau for a 
coverage written separately did not limit a company in filing a package policy 
independently. 

Nore.—This matter did not involve proposed legislation primarily, although 
the M-1 report did contain a recommendation calling for Jegislation necessary 
to carry out the recommendations of the subcommittee. However, the situation 
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seems closely analogous to efforts to obtain restrictive legislation because jy 
represented efforts by industry organization to obtain regulations containing 
restrictive interpretations of existing law. 


MISSISSIPPI DEVIATION BILL 


A bill was introduced in the 1958 session of the legislature to amend the 
deviation section of the fire rating law to require the commission’s approval o 


all downward deviations. The bill also provided for a mandatory hearing gy | 


all deviation applications. The general counsel of the National Board of Figg 
Underwriters appeared in support of the bill, which adopted the all-indus 
deviation provision and in this respect was more restrictive than existing law 
but he opposed a proposal by NAII for the full all-industry fire rate law, which 
permits much wider latitude for independent action than the mandatory bureay 
Mississippi law. Local counsel for NBFU and for the Mississippi fire rat 
bureau is said to have drafted the bill. A NAII representative and local counse| 
for INA appeared at a legislative hearing on February 6, 1958, to oppose the 
bill. The legislature adjourned without taking action. 


MISSOURI MULTIPLE-LINE AMENDMENT 


The superintendent, with the support of the Governor, introduced into the 
1959 legislature a bill specifically permitting combination multiple-line policies 
such as the home-owners’ policies. The bill passed the house unanimously with 
minor opposition. However, a substitute bill was introduced in the senate at 
the instance of the American Mutual Alliance. The National Board of Fire 
Underwriters and the Missouri Capital Stock Fire Insurance Association, an 
organization of field men of stock fire insurance companies, actively opposed 
the department’s bill and supported the substitute bill. This opposition took 
the form of numerous letters to stock agents throughout the State and to mem. 
bers of the senate. While the national board took the position that it sup 
ported the substitute bill, the points of opposition to the superintendent's bill 
applied also to the substitute bill. Furthermore, the likelihood of the substi. 
tute bill eventually passing was less than the first bill because it had not been 
considered by the house and the remaining time for passage was limited. These 
points lead to the conclusion that the national board preferred that no legisla. 
tion be enacted. 

Amendments to the department’s bill were proposed which satisfied the ques. 
tions raised by the Mutual Alliance and these were adopted by the senate com- 
mittee following a hearing on April 14 at which the bill was strongly opposed 
by William Martin, assistant general counsel of the National Board of Fire 
Underwriters, again on grounds which would apply also to the language which 
they appeared to seek. The national board was supported by the Capital Stock 
Association and an agency group. The department’s bill was supported by INA, 
NAII, the domestic fire companies, the mutual agents and others. The amended 
bill was reported out by the committee and passed by the senate and the house, 
The national board made a strong but ineffectual attempt to have the bill vetoed 
by the Governor. 

MONTANA INSURANCE CODE REVISION 


Hearings on a revised insurance code were conducted by the commissioner 
in August 1958. Representatives of INA and the NAII proposed on August 18 
that the provision of the all-industry fire rating law providing for partial sub- 
scribership be inserted into the rating law. The general counsel of the National 
Board of Fire Underwriters and the representative of the Mutual Alliance op- 
posed this change. The general counsel for the National Board of Fire Under- 
writers proposed that the entire all-industry fire rating law be substituted for 
the proposed rating law insofar as it applied to fire insurance. INA and NAII 
representatives opposed this suggestion (1) because it would remove several 
very liberal and unique provisions from the Montana law and (2) because 
representatives of local companies indicated extremely strong opposition to the 
all-industry law such that if INA and the NAII went along with the NBFU 
they would lose not only their opportunity to advocate the partial subscriber- 
ship language, to which the local companies were not opposed, but also would be 
defeated in sponsoring the all-industry language The INA and NAII proposal 
was not adopted. An INA representative and local counsel met with representa- 
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tives of the legislature in February 1959, to urge adoption of the liberalization. 
However, local counsel for the NBFU continued its opposition and the proposal 
was not adopted in the code. 


NEW YORK MULTIPLE-LINE LEGISLATION 


Late in 1957 the New York Department called for the organization of an in- 
dustry committee to assist it in the consideration of multiple-line legislation. 
An organizational meeting was held on December 1i, 1957, and INA was ap- 

inted to several subcommittees. A number of meetings of the subcommittees 
to consider the rating laws and the powers section of the law were held in 
July 1958, both of the committees themselves and in conjunction with representa- 
tives of the New York Department. The industry generally recommended 
changes by regulation rather than by legislation. The general counsel of the 
NBFU, the assistant manager of the National Bureau of Casualty Underwriters, 
and the manager of the IMIB urged that the law be interpreted so as to prevent 
a company filing a multiple-line package policy independently when a subscriber 
to a rating bureau for a component coverage, and opposed liberal language on 
the point proposed by the New York Depa rtment representatives. The National 
Bureau’s assistant manager opposed any liberalization of the casualty language 
for deviations, particularly as it would affect multiple-line deviations. A repre- 
sentative of the NBFU expressed the opinion at a committee meeting that 
multiple-line deviations should be limited by the “highest denominator,” ie. 
the restrictions of the casualty provision rather than the more liberal provision 
of the fire deviation provision. When it became apparent that the legislation 
could not be readied for the 1959 session, the committees ceased to function. 


NEW YORK UNIFORM RATE LAW 


A bill was introduced in the 1958 session of the New York Legislature backed 
by the State Agents Association to amend the rating law by eliminating both 
the right to file independently and the right to deviate. The bill was opposed 
by INA and NAITI. There was no apparent company or bureau support of the 
legislation. The superintendent of insurance opposed the bill and the legislature 
adjourned without adopting it. 


TEXAS DEVIATION STATUTE 


A bill was introduced in the Texas Legislature in January 1957, requiring 
public hearings on all fire deviations sponsored principally by local Texas com- 
panies and the Texas Advisory Board, a trade organization with which members 
of NBFU are also affiliated. A representative of INA and local counsel suc- 
ceeded in securing amendments to the bill which reduced its restrictive effect 
on independent activity in Texas. 


WEST VIRGINIA INSURANCE CODE HEARING JANUARY 31, 1957 


At the hearing Jack McKenzie, assistant counsel of the National Board of 
Fire Underwriters, and Robert Lawson of the firm of Steptoe & Johnson, local 
Charleston counsel for the National Board, recommended changes in the draft 
of the code prepared by the insurance department which would 

(1) deem insurers and rating organizations to be aggrieved parties under 
the rating law, thereby assuring companies and bureaus status under the 
rating law to object to independent filings, 

(2) prohibit an insurer from supporting its independent filings by statis- 
tics of an advisory organization or from adopting the ratemaking recom- 
mendations of a rating organization for the class of business covered by 
the filing, thereby inserting in the West Virginia law a provision similar 
to that in Florida, Alabama, Tennessee and New Jersey which has restricted 
independent filing, 

(3) calling for a mandatory stay of orders of the Commissioner in case 
of serious injury or irreparable damage to an insurer thereby permitting 
an objecting insurer or rating organization to hold up the effectiveness of 
approved independent filings pending the outcome of litigation. 

Items 1 and 2 above were offered as amendments to the all-industry type 
rating law incorporated into the code. Neither provision appears in the all- 
industry bill. Item 2 was similar to a provision subsequently proposed in 
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Kentucky to make the law there more restrictive of independent filings than the | 
all-industry model law. Item 3 was an amendment to the general heapj 
provision of the code but would apply to appeals from orders issued pursuant ty 
the rating law. All three proposals if adopted would have assisted the fire rate 
bureau in making independent filings more difficult. 

The proposal was opposed at the hearing by representatives of INA and NAIL 
The Department did not adopt the proposals and they were not included in the 
code as enacted. 

OCTOBER 22, 1958, 
Re preservation of State regulation committee. ' 
Hon. JosepH A. NAVARRE, 
Commissioner of Insurance, 
State of Michigan, 
Lansing, Mich. 

DEAR COMMISSIONER NAVARRE: Pursuant to your request as chairman of the | 
above named committee, I have prepared a statement reaffirming the positig, | 
of NAIC in support of freedom of opportunity for independent competitive actigy 
and deviation. A copy of that statement is submitted herewith. 

I thoroughly agree with your view that a statement of such reaffirmation wij 
be of utmost importance to the preservation of State regulation. It is essential, 
I believe, to demonstrate to insurance buyers and the public at large that th 
States can and will regulate the business of insurance in such a way as to maip. 
tain our system of free enterprise. 

By the position which NAIC took in 1946, when the model rate laws wer 
drafted, it forcefully expressed its determination, as the record shows, to preserye 
competitive opportunity. I have drawn heavily from that record in the enclogej 
statement in order to emphasize the principles which NAIC would now reaffirm, 
Reference also has been made to many excellent opinions and decisions of the 
various State insurance commissioners which have served to implement the» 
principles. 

For the statement to be fully effective, however, it is not enough to review the 
past record of NAIC and the various State insurance commissioners, but it is 
necessary to set forth as well present and future NAIC policy. In this way th 
public will be convinced that NAIC will not turn its back when actions an 
taken which restrict individual enterprise, but that it will continue to exert ity 
influence vigorously, as it did in 1946, to uphold the right of business inde 
pendence. Therefore, the statement emphasizes NAIC’s continuing interest ip 
promoting individual enterprise and opposing practices which interfere with th 
freedom of independent businessmen to compete with their business rivals, 

Business rivalry under our free enterprise system contemplates a competitin 
eontest in which superiority is sought through individual initiative and actin 
That freedom to engage in business competition is lost if independent businesss 
are permitted to combine to impede competition by concert of action. Whe 
they thus act to reduce a competitor’s opportunity by collective means, they ar 
not exercising lawful individual enterprise and sagacity, but rather are utilizix 
their collective economic power unlawfully to hamper that competitor. Ass 
ciated Press v. United States, 326 U.S. 1, 15 (1945). For example, a combim 
tion of 250 companies, such as might be affiliated with a rating organization, 
could readily raise by annual assessment of only $1,000 on each member, a funi 
of a quarter of a million dollars for use in opposing independent filings ant 

deviations. Few companies could long withstand such economic pressure 
Victory by such a combination could not be attributed to individual free enter 
prise. i 

Without examining the extent to which any of the above practices may har 
existed, the enclosed statement adopts a position of opposition to practices ®# 
clearly antithetical to independent enterprise. We ourselves feel strongly thi 

some insurance companies have badly abused the limited right of cooperatir 
action afforded by the State rate laws and have unlawfully used their con} 
bined power to oppose independent action and deviations. Although one mi 
point to many existing deviations and independent filings in the various Stats 
the record clearly substantiates the conclusion that independent action a 
deviations frequently have been opposed by combinations of such companis) 
when they have regarded the potential competition as substantial. Many cot 
panies are unable to endure the expense of combating such opposition, and evaf 
those which have the resources to do so are hindered and delayed by the # 
structions raised by such combined resistance. 
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We believe that the time has come for State commissioners, acting as a body 
through NAIC, to take a firm stand against these abuses. To quote the 
American Life Convention resolution of December 5, 1905, as you did in your 
recent address before the National Association of Insurance Agents, “State com- 
missioners cannot under any conditions become the creatures of combines, 
trusts, Or corporate cooperation.” ‘The statement which you propose offers an 
excellent opportunity to make it clear that the State commissioners have no 
intention of permitting themselves to be open to such a charge. 

Sincerely yours, 
W. Perry Epes, Associate Counsel. 


REAFFIRMATION OF ESTABLISHED NAIC Poticy THAT FREEDOM FOR INDEPENDENT, 
COMPETITIVE ACTION AND DEVIATION UNDER STATE REGULATION OF INSURANCE 
Best SERVE THE PUBLIC INTEREST AND MusT BE PRESERVED 


The Antitrust and Monopoly Subcommittee of the U.S. Senate Judiciary Com- 
mittee has indicated through its counsel that it will investigate the effectiveness 
of competition in the insurance business under State regulation. The subcom- 
mittee has raised the questions of whether independence of action in rates and 
policy forms is permitted, whether rating bureaus and dominant companies 
have thrown roadblocks in the way of competition, and “whether rate bureaus 
are exercising the force of economic power to prevent competitive pricing” by 
“eoncerted bureau opposition” to independent filings and deviations. 

The purpose of this statement is to reaffirm the historical position of the 
National Association of Insurance Commissioners on these questions raised by 
the Antitrust and Monopoly Subcommittee. The NAIC has long been on record 
as favoring full opportunity for independent, competitive action and deviation 
under State regulation. Its position was made abundantly clear when the all-in- 
dustry model rate regulatory bills were drafted under the aegis of the associa- 
tion in 1946. Thus, in addition to recognizing the obligation imposed upon the 
States by Public Law 15 of affirmatively and effectively regulating rate bureaus 
(Proceedings, NAIC 1946, pp. 121-122, 125, 369) the NAIC took the following 
position with respect to the model rate laws (Proceeding, NAIC 1946, p. 367) : 

“In drafting these bills it was recognized that many companies desired to 
take independent action. It was recognized that uniformity while authorized 
should not be mandatory, thereby preserving freedom of action upon the part 
of those who desire to take action independently.” 

This statement related to the section of the model rate laws providing 
that, except to the extent necessary to assure rates which are not excessive, 
inadequate, or unfairly discriminatory “* * * uniformity among insurers in any 
matters within the scope of this section [relating to making of rates] is 
neither required nor prohibited” (Proceedings, NAIC 1946, p. 399, 411). This 
provision was “incorporated in the bill to implement directly section 1, the 
purpose clause.” (Proceedings, NAIC 1946, p. 367.) 

The “purpose clause” of the model bill likewise expressed the interest of 
NAIC in preserving competitive opportunity. It stated (Proceedings, NAIC 
1946, p. 397-398, 410) : 

“The purpose of this act is to promote the public welfare by regulating in- 
surance rates to the end that they shall not be excessive, inadequate, or un- 
fairly discriminatory, and to authorize and regulate cooperative action among 
insurers in rate making and in other matters within the scope of this act. 
Nothing in this act is intended (1) to prohibit or discourage reasonable compe- 
tion, or (2) to prohibit, or encourage except to the extent necessary to accom- 
plish the aforementioned purpose, uniformity in insurance rates, rating systems, 
rating plans or practices. This act shall be liberally interpreted to carry imto 
effect the provisions of this section.’ (Emphasis added.) 

The reasoning underlying this provision was explained (Proceedings, NAIC 
1946, pp. 122-123) : 

“The purpose clause in the proposed bills is self-explanatory. It was em- 
ployed to make abundantly plain that there should be ample room for initiative 
in the development of new ideas in the insurance business under rate regulatory 
statutes, and that while companies had the privilege of following the patterns 
set by others, they were by no means obligated to do so and had complete free- 
dom to make patterns of their own within the framework of the law.” (Em- 
phasis added. ) 





1“The Congress Looks at Insurance,” address by Donald P. McHugh, counsel, Antitrust 
and Monopoly Subcommittee, U.S. Senate, before American Management Association, New 
York City, May 6, 1958. 
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The purpose clause was further explai y -roceedi z 
1946, p. 360). r explained as follows (Proceedings, NAjg 
“The purpose of section 1 becomes clear when read in the light of the iy 
gressional debate preceding the enactment of U.S. Public Law 15, the re ps 
of the various congressional committees in connection with that bill, particulan 
Report No. 143 of the House of Representatives dated February 13, 1945 oa 
the law itself. These sources of material indicate quite plainly that Comune 
was willing to permit cooperative action, including price fixing, in the insurence 
business on @ State level providing such activity was regulated and at the same 
time was interested in sceing to it that reasonable competition was preserved 
It was felt that the insertion of a purpose clause together with a provision call. 
ing for a liberal interprtation of the bill would serve as a guide for State 
administrators in interpreting and enforcing the new law.” (Emphasis added.) 

NAIC made a number of references to House Report 143 referred to in the 
quotation immediately above, and repeatedly quoted as a standard in drafting 
model State regulation the language of that report, to the effect that it was 
“not the intent or desire of Congress to require or encourage the several States 
to enact legislation that would make it compulsory for any insurance company 
to become a member of rating bureaus or charge uniform rates,” and concluding 
that “competitive rates on a sound financial basis are in the public interest.”? 
In fact, one of the three members of the NAIC Drafting Committee asserted jn 
1946 that the committee had “never lost sight for a moment of the congressional] 
mandate that full opportunity for price competition should be provided and that 
independence of action for those who wanted it should be guaranteed.”* (Rp. 
phasis added.) 

The NAIC model rate regulatory bills encouraged competition not only by 
guaranteeing freedom of insurers to act independently of rate bureaus in mat- 
ters of rate and form, but also for the same purpose provided for those acting 
within the bureau framework as members or subscribers to deviate from bureay 
practices. The association made its position plain in the following terms (Pro- 
ceedings, NAIC 1946, p. 360) : 

“It has become increasingly evident that any insurance rate regulatory law 
which unduly restricts the desire of a carrier to pass on a demonstrated economy 
to the insurance buyer is not in the public interest. The opportunity for in- 
creased flexibility in the application of deviation statutes is conducive to in- 
creased competition within the framework of a rating organization. This section 
is designed to encourage the granting of deviations in proper cases.” 

These illustrative excerpts show unequivocably that at an early date NAIC 
put itself on record as subscribing to the conclusion, as more recently expressed, 
that “the history of Public Law 15 left no doubt that Congress intended that 
competition would continue to act as a prime regulator in the insurance in- 
dustry”. NAIC agrees that State insurance regulatory laws should “prevent 
abuses or combinations among private groups which penalize competition, pro- 
mote the concentration of economic power, or otherwise restrain trade or com- 
merce in insurance” and should preserve the “widest possible area of con- 
petition”.® 

The model rate regulatory laws, as finally adopted by NAIC, contained a nun- 
ber of provisions designed to implement the association’s expressed purpose of 
maintaining opportunity for competition. These included provisions that in- 
dependent rate filings could be made; that affiliation with a rate bureau could 
not be required; that rate bureau members or subscribers could deviate from 
bureau rates and forms; that rating organizations must permit authorized in- 
surers not admitted to membership to become subscribers “for any kind of 
insurance, subdivision, or class of risk, or a part or combination thereof”; and 
that “all material data on rates shall be a matter of public record” and “open 
to public inspection” for the use of independents as well as rate bureaus in 
justifying rate filings (Proceedings, NAIC 1946, pp. 367, 412, 415, 416). 





2“Nothing in this bill is to be so construed as indicating it to be the intent or desire of 
Congress to require or encourage the several States to enact legislation that would make it 
compulsory for any insurance company to become a member of rating bureaus or charge 
uniform rates. It is the opinion of Congress that competitive rates on a sound financial 
basis are in the public interest.” (Proceedings, NAIC 1946, pp. 99, 122, 130-131.) 

“The A.I.C. Bills and the Alternatives,” address by Robert BE. Dineen, superintendent of 
insurance of the State of New York before National Association of Independent Insurers in 
Chicago, Oct. 14, 1946. 

4 McHugh, op. cit. supra, n. 1. 

5 See “Insurance in a System of Free Enterprise,” address by Wendell Berge, Assistant 
Attorney General of the United States, before Northeastern Association of Insurance 
Agents, Poland Spring, Maine, June 28, 1946. 
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NAIC’s model laws were adopted by most of the States during 1947 and 1948 
and individual State insurance commissioners have since frequently reatlirmed 
and applied the principles first enunciated by NAIC in 1946. For example, in 
upholding the right of an insurer, over the objection of the New York Fire 
Insurance Rating Organization (NYFIRO), to file independent rates for dwelling 
coverages While subscribing to other rate bureau services, New York Superin- 
tendent of Insurance Alfred J. Bohlinger recalled that while Public Law 15 
permitted insurers to act in concert in ratemaking, that law and the NAIC 
model rate regulatory laws (the all-industry bills) as adopted in New York were 
never intended to continue a monopoly by local fire-rating organizations of fire- 
rating services. He then made reference to those sections of the rating law 
providing for reasonable competition and found that the action of the North 
jmerica companies in making an independent filing was reasonably calculated 
to achieve the type of competition intended by the Congress of the United States 
and the New York Legislature. (Decision of Sept. 14, 1954, In the Matter of the 
Independent Filing of the Insurance Company of North America et al., confirmed 
in Cullen v. Bohlinger, 284 App. Div. 963 (1954), app. dism. 308 N.Y. 886 (1955), 
app. dism. 350 U.S. 803 (1955).) ° 

The New York Superintendent of Insurance and the courts thus very properly 
refused to permit a rate bureau to force insurance companies under the NAIC 
model law to become full subscribers and thereby to surrender their right to 
make independent filings. This decision was cited with approval and was fol- 
jowed by the Supreme Court of Arizona in another case upholding under the 
NAIC model law the right to independence and partial subscribership to rate 
pureau services. (See Pacific Fire Rating Bureau v. Insurance Company of 
North America, 321 P. 2d 1030 (1958)). It was likewise approved by the Penn- 
sylvania Insurance Commissioner, Francis R. Smith, in a decision holding un- 
reasonable and disapproving the method adopted by the Middle Department of 
Fire Underwriters for assessing partial subscribers. There Commissioner Smith 
pointed out that the intention of the NAIC model law as adopted in Pennsylvania 
would be defeated if a rating organization could on the one hand recognize the 
principles of partial subscribership and on the other hand “defeat the purpose 
of the statute by making such [assessment] charges so costly as to be prohibi- 
tive.” (Decision of Mar. 1, 1956, Jn the Matter of Pennsylvania Lumbermans 
Mutual Fire Insurance Co. v. Middle Department Assn. of Fire Underwriters.) 

Subsequent to the decision in Cullen v. Bohlinger, supra, New York Super- 
intendent of Insurance Leffert Holz, in approving a rate deviation filed by 
Allstate Insurance Co. over the opposition of NYFIRO, found that “Healthy 
and not destructive competition among insurers is desirable” (Decision dated 
July 1, 1955, In the Matter of Independent Filing of Fire Rates by Allstate 
Insurance Company). This statement later was expanded by Superintendent 
Holz in a decision sustaining over NYFIRO objection the independently filed 





¢The decision read in part as follows: 

“It is of course recognized that one of the purposes of Public Law 15 was to permit 
insurers, under the regulation of the several States, to act in concert in ratemaking. Such 
activity would be illegal under the Sherman Act. It was properly recognized by Congress 
that insurance is unique in that its cost cannot be exactly determined at the time of its 
sale since such cost depends upon future events which may or may not occur. Thus when 
insurers band together to make rates they also pool their experience with the result that the 
greater the experience base the more accurate the rate determination for the future. 

“On the other hand nowhere has our attention been drawn to any statement by any 
responsible person that Public Law 15 and the all-industry bills were intended to continue 
either a practical or a theoretical monoply by the local fire-rating organizations of fire- 
rating services. We have already reviewed and discussed those sections of our rating law 
which specifically provide for reasonable competition. Likewise we have discussed the 
legislative background and intent of such provisions. We should also point out that 
in this State this department during the period which followed the S.BE.U.A. case and 
specifically in connection with the 1948 amendments to article VIII of our insurance law 
hereinbefore referred to, made its position clear on the question of reasonable competition. 

“As stated herein, my conclusions are dictated by the belief that the Congress of the 
United States and the New York Legislature intended that reasonable competition should 
exist in the fire insurance business. To my way of thinking the action of the North 
American companies is reasonably calculated to achieve that and it is contemplated and 
permitted by our insurance law.” 
tiene decision of the Pennsylvania commissioner, dated Mar. 1, 1956, read in part as 
ollows : 

“The ultimate answer to the above question rests upon the intent of sec. 6(b) of the above 
Rate Regulatory Act of 1947, which makes partial subscribership to a rating organization 
mandatory upon application therefor. Such intention would be defeat if a rating 
organization could recognize the principle of partial ee and defeat the pur- 
pose of the statute by making subscription charges which would make partial subscription 


80 costly as to be prohibitive, especially where the partial subscriber to included classes 
is also a member or subscriber of another rating bureau on the excluded classes.” 
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rates of Insurance Co. of North America (Decision of Sept. 4, 1957, I, 
Matter of the Independent Rate Filing for Dwelling Classes by the North Americ, 
Companies) : 

“If this department were to sustain the contention of NYFIRO that a com. 
pany filing independently cannot use its own expense ratios, then all com 
would necessarily have the same rates as those of the rating organization.” 


* * * * * * * 


“* * * It seems to me that in the case of an independent filing or a deviation 
filing, expense savings from whatever legitimate source or by whatever legiti. 
mate method may be passed on to the public in the form of lower rates. NYFIRO 
incorrectly states that ‘the purpose of the 1948 amendments to the rating lay 
was primarily to preserve the status of the rating bureau.’ Section 180 of the 
insurance law provides at the very beginning that the main purpose jg ‘ty 
promote the public welfare’; and secondarily and in aid of such purpose to 
provide cooperative action. There is nothing in the law which says that th 
rating bureaus shall be paramount. To hold otherwise would not be in the pubji 
interest. As a matter of fact, competition in the public interest is encouraged, 
What is meant by competition is that it shall be clean, open, and reasonable 
There is no mischief in that kind of competition. The laws which had for thei 
purposes the modification of antimonopoly pronouncements were justified with 
respect to ratemaking in the insurance field by the belief that the combination 
of experience would more readily lend itself to practical rates. But, in permit. 
ting this combination through rating bureaus, it was not intended to destroy 
competition and to make rates uniform.” 

New Jersey Commissioner of Insurance Charles R. Howell, in sustaining 4 
deviation filed by Merchants Indemnity Corp. over rate bureau opposition, alg 
reaffirmed the principles of competition in insurance ratemaking, pointing out 
that, while ratemaking in concert was permitted by the New Jersey statute, the 
making of independent filings by individual insurers and price competition 
through deviations were permitted and encouraged by the statute. Decision 
of Jan. 7, 1958, In the Matter of the Application of the Merchants Indemnity 
Corporation of New York for Approval of a Uniform Dowmeard Deviation of 
15 percent From the Rates and Minimum Premiums for Fire and Eoatenjei 
Coverage Insurance Filed on its behalf by the Fire Insurance Rating Organiza. 
tion of New Jersey.)® 

As recently as August 1958, First Deputy Superintendent of Insurance Arthr 
F. Lamanda of New York cited with approval a number of the 1946 statements 
of NAIC policy quoted above favoring the preservation of competitive oppor 
tunity. Mr. Lamanda’s comments were made in a decision upholding ove 
NYFIRO objection the right of an insurer to file multiple-line policies inde 
pendently while subscribing to rate bureau services for other coverages. De 
cision of Aug. 6, 1958, In the Matter of Independent Rate Filings for Commercial 
Property Coverage by the North America Companies and American Casually 
Company.) 

The above-cited decisions of the various State insurance departments apply 
the principles of free enterprise in such a way as to further the congressional 
mandate for competitive opportunity in insurance. They likewise fully nr 
flect NAIC policy as announced in 1946 and herein reaffirmed. 

NAIC recognizes that these substantive rights afforded by the model rate 
regulatory laws permitting competitive opportunity must, to be of value, bk 
implemented by proper procedures. Thus, the procedural machinery provided 
for effectuating the purposes of the model rate laws should only promote these 


LL 


ARENT 


® New Jersey Insurance Commissioner Howell said in part in his decision of Jan. 7, 1958: 

“* * * The entire philosophy of the rating law leans in favor of price competition i 
this State. Our law permits an insurer to file rates through a rating organization or to 
file rates as an independent. The law also provides for uniform deviations from the rate 
promulgated by ratemaking organizations. This legislation clearly indicates that rate 
making organizations cannot maintain a monopoly as was the case in some instances it 
the past. It is evident that while ratemaking in concert is permitted by law, making 
independent rate filings by individual insurers is also permitted and encouraged by th 
statutes, and, as previously stated, price competition is also permitted and encouraged by 
the provisions of R.S. 17 :29A—10, L.e., by means of uniform deviations. This is the sub 
stance and the intent of the rating law. The files of this department speak eloquently 0 
this subject, as the number of independent rate filings and the number of approved ull 
form deviations for the various kinds of insurance subject to rate regulation is substat- 


tial. Regulated price competition has been provided by our law, and it is in the public 
interest.” 
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rights, not delay or deny them. NAIC naturally cannot condone any misuse 
of that machinery to defeat the fundamental rights of free enterprises which 
those laws are designed to further. In the category of this type of misuse 
must fall any efforts (of the kind the Antitrust and Monopoly Subcommittee 
mentioned ) which may be made by insurers, combining through rating bureaus 
or otherwise, to exercise their group economic power by concertedly opposing 
independent filings and deviations in order to prevent competition in rates and 
forms on the part of those wishing so to compete. As noted above, NAIC policy 
supports State regulatory laws which “prevent abuses or combinations among 
private groups which penalize competition.” ° 

This necessary type of procedural implementation of the model rate laws 
was provided by another recent decision of one of the State insurance depart- 
ments. In that decision, New York Deputy Superintendent of Insurance Ray- 
mond Harris held that a rating organization and its affiliated companies could 
not intervene as an aggrieved party in a proceeding involving independent 
rate filings “since such intervention would have the effect of a restraint on 
competition in pricing practices of their competitor”. (Decision dated Jan. 
2, 1955, In the Matter of Petition of New York Fire Insurance Rating Organiza- 
tion and Hight Individual Members for a Hearing Relating to the Fire Dwelling 
Rate Filings of the Allstate Insurance Company, held moot on appeal, Cullen v. 
Holz, 152 N.Y.S. 2d 163 (1956). This decision underlines the basic position 
of rate bureaus under the model rate laws as service organizations. They serve 
a useful function, providing their members and subscribers with the technical 
means of voluntarily making rates in concert. They are not, however, vehicles 
whereby groups of companies may use their collective power to interfere with 
the pricing practices of their competitors. The decision recognizes that the use 
of such a combination to put roadblocks in the way of competition is repugnant 
to individual free enterprise.” 

It likewise is consistent with the fact that concerted ratemaking through 
rate bureaus, which have been termed “price-fixing combinations” (Proceed- 
ings, NAIC 1946, p. 121), is a narrow exception to the general rule that such 
activity is per se illegal under the Federal Antitrust Laws (U.S. v. S8.E.U.A., 
322 U.S. 5383 (1944)). Like all such exceptions which derogate from the gen- 
eral rule of our law requiring “freedom for competition,” it must be carefully 
limited” Thus, combined ratemaking is a special privilege, to be exercised 
within strict confines, while the general right of all is to act independently, 
without being forced involuntarily to adhere to group price or other activity. 
It is the function of State regulation to safeguard the public by carrying out 
that fundamental tenet of free enterprise. 

The NAIC since the first passage of Public Law 15 has adhered to these prin- 
ciples, and reaffirms its position that combined action in insurance ratemaking, 
while serving a useful purpose when done on a voluntary basis, is contrary to 
public interest when carried to the point of interfering with the right of in- 
surers to act independently, free from interference of competitors.” 

It is clear that any State insurance legislation which conflicts with this free- 
dom of insurers to choose whether they wish to join voluntarily in group rate- 
making or to exercise their inherent right to act independently would be con- 
trary to these principles. Thus, NAIC must condemn as a matter of policy legis- 
lation’which would bring about enforced uniformity in such matters as rate or 
policy form. New York Superintendent of Insurance, Julius Wikler, very 
properly opposed such legislation when it was introduced in New York State 
recently. He indicated that, if the safeguards permitting independent filings 


* See above, n. 5. 

* Individual enterprise and sagacity are the standards for business rivalry under our 
free enterprise system. When independent businesses combine to reduce a competitor’s 
epportunity by collective means, they are not exercising individual enterprise and sagacity, 
but rather are utilizing the collective von of the combination to hamper business rivals. 
4 Press v. United States, 326 U.S. 1, 15 (1945). 

20.8. v Line Material Co., 333 U.S, 287, 309-310, 314 (1948) ; U.S. v. Borden Oo., 308 
U.S. orieee 20? (1939). 

™See U.S. v. New Orleans Insurance Eachange, 148 F. Supp. 915, aff'd. 365 U.S. (1957), 
where the court said: 

“* ® © Our economic faith is predicated on free competition uninhibited by group boy- 
cotts or other predatory practices. Not only must merchandise stand the cold test of 


poe ay but services performed in conneetion with the sale thereof must be submitted 
to same test, so that, in the last analysis, the public may have a free choice in spend- 
ing its money, and businesses, willing and able to compete for that money, may have a 
free opportunity to do so.” 
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and rate deviations incorporated in the NAIC model laws were repealed from 
the New York law, not only would insurers become subject to the Federal ani. 
trust laws, but the result would conflict with Public Law 15 and “infringe on the 
principles by which our private enterprise system functions.” (Memorandyy, 
dated March 17, 1958, re Assembly Print No. 4284, Int. No. 3965, By Mr. Hawley, 
Senate Print No. 3809. Int. No. 3425, By Mr. Barrett, “An act to amend the 
insurance law, in relation to rates and rating organizations.”) “ 

Not only must such attempts at restrictive public regulation of insurance be 
condemned, but also any means by which such regulation is privately achieve 
must likewise be recognized as contrary to the public interest. An example of 
private regulation of this kind is the so-called Nationwide Marine Definition, 
through which a private committee exercises virtually governmental authority 
in restricting the exercise of underwriting powers granted insurers by the varios 
State laws. 

To conclude, NAIC believes, as it stated for the record in 1946, that Public 
Law 15 presently requires State regulatory laws which provide full opportunity 
for competitive activity. To carry out this requirement and “to further up. 
form administration of rate regulatorsy laws” among the several States (Pro. 
ceedings, NAIC 1946, pp. 109, 374, 407, 419), NAIC adopted the all-industry pjjj 
as a model State law. That model has been adopted in most States and properly 
applied should avoid interference with competitive opportunity. However, jg 
order to make this competitive opportunity more quickly assured and more wide 
ly available in fact as well as in law, NAIC would endorse the addition to Public 
Law 15 of provisions expressly requiring that State regulation enacted pursuant 
to Public Law 15 must, in order to provide any exemption from the Federal anti. 
trust laws, guarantee (a) that no insurer may be required to adhere to uniform 


13 ‘This bill, which proposes to put an end to any price competition in the business of 
fire and marine and casualty and surety insurance, would overturn a public policy written 
into the provisions of article VIII of the insurance law that is of nearly 50 years standj 
and is likely to result in the destruction of the supervision of the business of insurance by 
the State of New York. 


* * * * * * * 


“The long established public policy of encouraging reasonable competition among {p- 
surers with respect to premium rates and of permitting the operation of rating organi. 
zations subject to suitable regulation, was reinforced by amendments to article VIII of 
the insurance law, enacted in 1948, which incorporated the major provitoms of the 
Standard Fire and Marine and Casualty and Surety Rate Regulatory Acts recommenda 
for adoption in the several States by the National Association of Insurance Commis 
sioners * * *, 

“The standard rate regulatory acts were drafted to meet the invitation of Public Lay 
15 of the 79th Congress, popularly referred to as the McCarran Act * * *, 


* ” . +. * * s 


“The debates in Congress over the bill, as well as the express provisions of the act, left 
no doubt that in restoring to the States the power to regulate the business of insurance, 
Congress did not intend that insurers were to be permitted to operate free from the 
prohibitions of the Federal antitrust laws unless such insurers were regulated by State 
laws in order to assure healthy competition among insurers, particularly as to rates, and 
that the activities of insurers in making rates in concert through rating organizations 
were subject to regulation at the State level. Nor was it intended that coercion should 
be applied in any form, including by means of State law to force insurers to give up 
competitive pricing of insurance. 

“It was for these reasons that the authors of the Standard Rate Regulatory Laws went 
to great pains to make provision, both in the purpose clause and in the substantive pro- 
visions, that reasonable competition should exist with respect to premium rates and that 
insurers in the fire, marine, and casualty fields should be free to file rates independently, 
that in becoming members or subscribers to a rating organization their interests should 
be protected by State law and that such insurers, when members or subscribers to a ra 
organization, should be permitted, upon a proper showing, to file deviated rates. If al 
of these safeguards were repealed from the New York law, the insurers would not only 
become subject to the Federal antitrust laws, but there would also follow a demand that 
Congress enact legislation to occupy the field of insurance regulation, in order to protect 
not only insurers which did not choose to be members or subscribers to a rating organi- 
zation, but, also, the insuring public. If this should occur, the people of New York 
could no longer look to their State for protection, but, rather, would have to go to 
Washington for assistance. 

“This bill, if enacted into law, would be bound to stifle competition pricewise between 
carriers and, to the detriment of the insuring public, would result in the public paying 
higher premiums for their insurance. The result would be not only contrary to the 
philosophy of the insurance law, but would infringe on the principles by which our 
private enterprise system functions. 

“It is well known that no matter how good State regulation of rates made by rating 
organizations composed of companies acting in concert may be, it is not nearly as effective 
in protecting the public against excessive premium rates as is healthy competition between 
‘bureau companies’ and independent insurers * * *,’ 
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rates or policy form, or to become affiliated in whole or in part with a rate 

reau, but that every insurer must be allowed without hindrance or delay to 
7 mulgate independent rates or deviations from rate bureau rates, (b) that 
arene acting in concert through rating bureaus or otherwise should not be 
allowed to interfere through legal processes or otherwise with independent rate 
filings, deviations, or any other means of competition, and (ec) that no insurer 
js denied in any other way the free and unrestrained right to take action inde- 
pendent of any trade organization or other combination of insurers. 


INSURANCE BY NorRTH AMERICA, 
Philadelphia, Pa., October 9, 1959. 
Re hearings on insurance. 
Hon. JosepH C. O’MAHONEY, 
U.S. Senator, Senate Office Building, 
Washington, D.C. 

Deak SENATOR O’MAHONEY: During my testimony before the subcommittee on 
May 28, 1959, Mr. Chumbris asked for more detailed information regarding any 
attempts at liberalizing the rating laws of the various States during the past 10 
to 15 years to make them more liberal for deviations from fire rating bureaus 
(Tr. 643-644). ; wa Sees 

Following are instances of such liberalizations or attempted liberalizations of 
which we have record: 

(a) All-industry bill: The all-industry model fire and casualty bills, spon- 
sored by the National Association of Insurance Commissioners, were enacted 
in a majority of the States during the years 1947-49. It should be noted 
that, while these bills were a liberalization in some States such as New 
York where a somewhat more restrictive rating law had been effective, the 
laws were in a sense actually more restrictive of independent activities than 
the existing situation in many States which had no rate regulatory law. 

(b) All-industry bill: Pennsylvania—the deviation section of the law, re- 
ferred to by Commissioner Francis Smith in his testimony before the 
committee on August 26, 1959, provides that a deviation, rather than being 
renewed annually as is required in States having the all-industry law, is 
effective for not less than a year, with no requirement that it be reestab- 
lished at the end of a year (Tr. 2329-2330). 

(c) California: In 1947 California enacted a rating law of its own rather 
than all-industry. The California law is, of course, much more liberal than 
all-industry. 

(d) West Virginia: When the all-industry laws were enacted in West 
Virginia the existing old fire rating law was retained for fire insurance only. 
The revised code in 1957 proposed by the insurance department repealed the 
more restrictive old law and left the all-industry fire rating law effective for 
all forms of insurance to which it normally would apply. 

(e) Florida: When the code was revised in 1959 the more liberal all- 
industry rating law was substituted for the more restrictive 1945 rating 
law. This change apparently was initiated by the commissioner. 

(f) Montana: At the recodification hearings in the summer of 1958 In- 
surance Co. of North America, supported by the National Association of 
Independent Insurers, unsuccessfully attempted to insert into the existing 
Montana rating law the all-industry language specifically permitting partial 
subscribership. The effort failed, at least in part because of opposition by 
the National Board of Fire Underwriters. 

(g) Alabama: In the draft of a proposed revised code, not yet enacted, 
the all-industry rating law was substituted for the more restrictive 1945 
rating law. The change was sought generally by the industry 

A listing of attempts to obtain legislation restrictive of competition, referred 
to during the testimony (Tr. 621), has previously been furnished to the com- 
mittee with Mr. Dedman’s letter of August 12, 1959. 

Sincerely yours, 

W. Perry Epes, Associate Counsel. 
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NATIONAL ASSOCIATION OF INDEPENDENT INSURERS 


MEMBER LIST 
Alabama: 
Alabama Farm Bureau Mutual Casualty Insurance Co., Inc., Post Offig 
Box 1631, Montgomery, Ala. 


Alabama Farm Bureau Mutual Insurance Service, Inc., Post Office Box 1631, 


Montgomery, Ala. 
Capital Fire & Casualty Co., 2115 Seventh Avenue, North, Birmingham, Ala 
Colonial Mutual Insurance Co., 451 Conte Street, Mobile, Ala. : 
Dixie Auto Insurance Co., Inc., Commercial National Bank Building, Pog 
Office Box 1459, Anniston, Ala. 
General Mutual Insurance Co., 2211 Magnolia Avenue, South, Birmingham, 
Ala. 
Gulf American Fire & Casualty Co., Post Office Box 219, Montgomery, Aj, 
Arizona: ; 
Great Southwest Fire Insurance Co., 4450 North Central Avenue, Phoenix 
Ariz. 


Producers Fire and Casualty Co., 809 West Main Street, Post Office Box %, | 


Mesa, Ariz. 
Arkansas: 
American Colonial Insurance Co., Post Office Box 2876, Little Rock, Ark 
Peoples Indemnity Insurance Co., 1127 Harkrider Street, Conway, Ark. 
Preferred Risk Insurance Co., Post Office Box 410, Fayetteville, Ark. 
Riverside Insurance Co. of America, 3422 Cantrell Road, Little Rock, Ark. 
Royal Standard Insurance Co., 416 Union National Bank Building, Little 
Rock, Ark. 
Select Risk Mutual Insurance Co., Post Office 410, Fayetteville, Ark. 
Southwest Casualty Insurance Co., Post Office Box 410, Fayetteville, Ark. 
California : 
Cal-Farm Insurance Co., 2223 Fulton Street, Berkeley, Calif. 
Civil Service Employees Insurance Co., 989 Market Street, San Francisco, 
Calif. 
Marathon Insurance Co., Post Office Box 2494, Terminal Annex Station, 
Los Angeles 54, Calif. 
Olympic Insurance Co., Post Office Box 2494, Terminal Annex Station, Los 
Angeles 54, Calif. 
Republic Indemnity Co. of America, 1238 N. Highland Avenue, Los Angeles 
38, Calif. 
Transport Indemnity Co., 3670 Wilshire Boulevard, Los Angeles, Calif. 
Colorado: 
Colorado Farm Bureau Mutual Insurance Co., 1131 15th Street, Denver 2, 
Colo. 
Equity General Insurance Co., Post Office Box 871, Boulder, Colo. 
Guaranty Mutual Insurance Co., 2185 Broadway, Denver 5, Colo. 
Guaranty National Insurance Co., 2185 Broadway, Denver 5, Colo. 
Intermountain Casualty Co., 212 Thatcher Building, Pueblo, Colo. 
Mountain Standard Insurance Co., 1426 Welton Street, Denver, Colo. 
National Farmers Union Property & Casualty Co., 1575 Sherman Street, 
Post Office Box 2251, Denver, Colo. 
Western Standard Indemnity Co., Room 208 Ross Building, Post Office Box 
928, Denver 1, Colo. 
Connecticut : Metropolitan Fire Assurance Co., 33 Lewis Street, Hartford 8, Conn. 
District of Columbia: 
American Mercury Insurance Co., 2251 Wisconsin Avenue, Washington 7, 
D.C. 
Bankers Mutual Insurance Co., 758 Warner Building, Washington 4, D.C. 
Columbia Mutual Insurance Co., 1513 P Street N.W., Washington, D.C. 
Government Employees Insurance Co., 14th & L Streets N.W., Washington, 
D.C. 
National Mutual Insurance Co. of 1D.C., 1882 M Street N.W., Washington, 


Florida : ' 
American Bankers Insurance Co. of Florida, 600 Brickell Avenue, Miami 82, 

Fla. 
American Fire and Casualty Co., American Building, Box 2753, Orlando, Fla. 
American Independent Reinsurance Co., American Building, Orlando, Fis. 
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Dependable Insurance Co., Inc., Post Office Box 5813, 1020 Miami Road, 
Jacksonville 7, Fla. 

Florida Building Material Insurance Exchange, 56 East Amelia Street, 
Orlando, Fla. 


Office Insurance Company of The South, 531 Osceola Street, Post Office Box 2575, 
Jacksonville, Fla. 
c 1631, Reliable Insurance Co., Post Office Box 3131, Miami, Fla. 
Southeast Title & Insurance Co., 824 DuPont Building, Miami 6, Fla. 
a, Ala. State Fire & Casualty Co., 8268 Northeast Second Avenue, Miami 38, Fla. 


Swiss National Insurance Co., Ltd., Post Office Box 3131, Miami, Fla. 
, Post | (jeorgia: 
American Southern Insurance Co., Post Office Box 6126, Atlanta, Ga. 
igham, | Autosurance Company of America, 273 Buckhead Avenue, Atlanta, Ga. 
Cotton States Mutual Insurance Co., Post Office Box 2210, 300 Ivy Street, 
Y, Ala. NE., Atlanta, Ga. 
Employees Assurance Society, Post Office Box 12,222, Atlanta 5, Ga. 
hoenix, First of Georgia Fire & Casualty Co., News Building Room 415, Augusta, Ga. 
Georgia Farm Bureau Mutual Insurance Co., Post Office Box 1481, Macon, 
Box $0, | ' Ga. 
Southern General Insurance Co., Post Office Box 1116, Atlanta 1, Ga. 


daho: 
Kk, Ark. ’ Farm Bureau Mutual Insurance Co. of Idaho, 845 West Center Street, Poca- 
Ark. tello, Idaho. 
. | Snake River Mutual Fire Insurance Co., 751 Grove Street, Post Office Box 
k, Ark 1457, Boise, Idaho. 


, Little | Minis: 
Allstate Fire Insurance Co., 7447 Skokie Boulevard, Skokie, Ill. 
k, Allstate Insurance Co., 7447 Skokie Boulevard, Skokie, Il. 
e, Ark. American Agricultural Mutual Insurance Co., 2300 Merchandise Mart, Chi- 
cago 54, Ill. 
American Guarantee & Liability Insurance Co., 135 South LaSalle Street, 
Chicago 8, I11. 
Apex Mutual Insurance Co., 2424 West Lawrence Avenue, Chicago 25, III. 
Central Casualty Co., Post Office Box 1111, Evanston, Ill. 
Chicago Ice Producers Mutual Liability Co., 8 South Dearborn Street, Suite 
711, Chicago 8, Ill. 
Exchange Casualty & Surety Co., 175 West Jackson Boulevard, Chicago 4, Ill. 
Federal Mutual Insurance Co., 666 North Water Street, Decatur, Ill. 
| Farmers Automobile Insurance Association, 34 South Capitol Street, Pekin, 
Til. 
Freeport Insurance Co., 511 West Stephenson Street, Post Office Box 60, Free- 
port, Til. 
| Home Owners Mutual Insurance Co., 7 South Dearborn Street, Chicago, Ill. 
Horace Mann Mutual Casualty Co., 216-220 East Monroe Street, Springfield, 
Til. 
| Illinois Casualty Co., Post Office Box 759, Rock Island, Il. 
Institutional Insurance Co. of America, 209 South LaSalle Street, Chicago 4, 
Il 


ancisco, 
Station, 
on, Los 
Angeles | 
if. 


anver 2, 


- Street, Interstate Fire & Casualty Co., 175 West Jackson Boulevard, Chicago 4, Il. 
LaSalle Casualty Co., 120 South LaSalle Street, Chicago 3, Ill. 
fice Box Madison County Mutual Auto. Insurance, Co., 100 St. Louis Street, Edwards- 
ville, Tl. 
3, Conn. Mercury Mutual Insurance Co., 100 West Monroe Street, Chicago, Ill. 
Metropolitan Insurance Co., 330 South Wells Street, Chicago 6, Ill. 
ngton 7, Midland National Insurance Co., 175 West Jackson Boulevard, Chicago 4, 
Til. 
D.C. Mid-Union Indemnity Co., 853 Dundee Avenue, Elgin, Ill. 
DC. Poulsen Insurance Co. of American, Suite 1610, 69 West Washington Street, 
jhington, Chicago 2, Il. 
Public National Insurance Co., 853 Dundee Street, Elgin, Il. 
ington, Reserve Insurance Co., 180 West Adams Street, Chicago, III. 
Standard Mutual Insurance Co., 1028 South Grand Avenue, West Springfield, 
Th. 
fiami 22, State Farm Fire & Casualty Co., 112 East Washington Street, Bloomington, 
Til. 
ndo, Fila. State Farm Mutual Automobile Insurance Co., 112 East Washington Street, 
ndo, Fis. Bloomington, Ill. 


Zurich Insurance Co., 135 South LaSalle Street, Chicago, Ill. 
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Indiana: Kentuc 
Consolidated Insurance Co., Consolidated Insurance Building, Indianapoj, Be 
4, Ind. Ke 
Emmco Insurance Co., 205 West Jefferson Boulevard, South Bend 24, Ind ] 
Indiana Farmers Mutual Insurance Co., 2105 North Meridian Street, j, Ke 
dianapolis, Ind. Ri 
International Automobile Insurance Association, 3515 Southeastern Aveny} Louisia 
Post Office Box 23,108, Indianapolis, Ind. Au 
Meridian Mutual Insurance Co., 2955 North Meridian Street, Indianapolis; ] 
Ind. De 
Protective Insurance Co., 2929 North Meridian Street, Indianapolis 2, Ing} Maine: 
Secured Insurance Co., Post Office Box 1029, Indianapolis 6, Ind. Maryla 
Town & Country Mutual Insurance Co., 2105 North Meridian Street, p, Th 
dianapolis, Ind. { 
United Mutual Insurance Co., Post Office 148, 3416 North Anthony Boulevari, Ms 
Ft. Wayne, Ind. I 
United Public Insurance Co., 108 East Washington Street, Indianapolis 4} Massac 
Ind. Gr 
Universal Automobile Insurance Association, 1000 North Delaware Streg * Le 
Indianapolis, Ind. (2) Pl; 


Vernon Fire & Casualty Insurance Co., 2011 North Meridian Street, 1p) Michig 
dianapolis, Ind. At 
Wabash Fire & Casualty Insurance Co., 3637 North Meridian Street, }p. | 


dianapolis 6, Ind. Ci 
Iowa: | 
Allied’ Mutual Casualty Co., 700 Fourth Street, Des Moines, Iowa. De 
American Farmers Mutual Casualty Co., 2000 Grand Avenue, Des Moing| | 

Towa. De 
American Mutual Insurance Co., 1115 Locust Street, Des Moines, Iowa. | 
Carriers Insurance Exchange, 615 Securities Building, Des Moines 9, Iow, Er 
Dubuque Fire & Marine Insurance Co., Roshek Building, Dubuque, Iow, Mi 
Farm Bureau Mutual Insurance Co., Farm Bureau Building., Des Moines 

Iowa. Mi 
Farmers Elevator Mutual Insurance Co., 1101 Walnut Street, Des Moines$ Pr 

Iowa. 

Farmers Mutual Hail Insurance Co. of Iowa, 2323 Grand Avenue, Des Moing W 

Towa. WwW 
Farmers Mutual Reinsurance Co., 821 Fifth Avenue, Grinnell, Iowa. Minne: 
Hawkeye Mutual Hail Insurance Co., 305 Carver Building, Fort Dodge, Iowa Al 
Hawkeye Security Insurance Co., 1017 Walnut Street, Des Moines, Iowa Al 
Inter-Ocean Reinsurance Co., Post Office Box 31, Cedar Rapids, Iowa. Ce 
Iowa Home Mutual Casualty Co., 2200 Grand Avenue, Des Moines, Iowa Gi 
Iowa Mutual Insurance Co., 509 Ninth Street, DeWitt, Iowa. M 
Merchants Mutual Bonding Co., 2100 Grand Avenue, Des Moines 12, Iowa 
Midwest American Mutual Insurance Co., 1115 Locust Street, Des Moines, M 

Towa. 

Midwest Mutual Insurance Co., 6000 Grand Avenue, Des Moines, Iowa. Ne 
Mutual Fire & Automobile Insurance Co., 1111 First Avenue, SE., Cedar Ne 

Rapids, Iowa. T 
Preferred Risk Mutual Insurance Co., Post Office Box 852, 6000 Grand Avel Missis 

nue, Des Moines 4, Iowa. sx 
State Automobile & Casualty Underwriters, 600 Fifth Avenue, Des Moines § 

Towa. Missou 
United Fire & Casualty Co., 810 First Avenue, NE., Cedar Rapids, Iowa. Al 
Western Mutual Insurance Co., 616 10th Street, Des Moines, Iowa. 

Kansas: Ai 
Alliance Mutual Casualty Co., 1122 North Main Street, Post Office Box 74), 

McPherson, Kans. Ce 
Farm Bureau Mutual Insurance Co., Inc., 2321 Anderson Avenue, Mar EI 

hattan, Kans. Fs 
Midland Empire Insurance Co., 604 Commercial Street, Atchison, Kans. 
Preferred Fire Insurance Co., 701 Jackson Street, Topeka, Kans. Hi 
Republic Mutual Fire Insurance Co., 292 New Brotherhood Building In 

Kansas City, Kans. M 
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Kentucky : 
anapoliy Bellefonte Insurance Co., Post Office Box 191, Ashland, Ky. 
Kentucky Farm Bureau Mutual Insurance Co., 120 South Hubbard Lane, 
24, Ind Louisville, Ky. 
reet, I Kentucky Insurance Co., 310 West Liberty Street, Louisville, Ky. 
Riverdale Insurance Co., Ninth & Lowell Streets, Newport, Ky. 
Aven} Louisiana : 
Audubon Insurance Co., 1755 Florida Street, Post Office Box 2547, Baton 
LADOlis 7 Rouge, La. 
Delta Fire & Casualty Co., 4962 Florida Street, Baton Rouge, La. 
s 2, Ini} Maine: Maine Bonding & Casualty Co., 434 Congress Street, Portland, Maine. 


Maryland : ; ; 
reet, In. The eee Fire Insurance Co., 116 West Washington Street, Hagers- 
town, Md. 
ulevard Maryland Indemnity & Fire Insurance Exchange, 100 South Gay, Balti- 
more 2, Md. 


apolis 4) Massachusetts : 

Groveland Mutual Insurance Co., 240 Main Street, Groveland, Mass. 
e@ Street * Lexington Insurance Co., Box 165, Boston, Mass. 

Plymouth Reinsurance Co., 177 State Street, Boston, Mass. 
reet, Inf Michigan : 

Auto-Owners Insurance Co., 303 West Kalamazoo Street, Post Office Box 
Teet, In 660, Lansing, Mich. 

Citizens Mutual Automobile Insurance Co., 645 West Grand River Avenue, 

Howell, Mich. 

Detroit Automobile Inter-Insurance Exchange, 139 Bagley Avenue, Detroit, 
3 Moing | Mich. 

Detroit Mutual Automobile Insurance Co., 2624 West Grand Boulevard, 
wa. Detroit, Mich. 


» 9, Towa, Employers Casualty Underwriters, 2210 Park Avenue, Detroit, Mich. 
ue, Towa, Michigan Mutual Automobile Insurance Co., 121 West Front Street, Traverse 
3 Moines City, Mich. 
Michigan Surety Co., Michigan Theatre Building, Lansing, Mich. 
Moines §, Preferred Insurance Co., 126 Ottawa Avenue NW., Box 75, Grand Rapids, 
Mich. 
S Moines, Wolverine Insurance Co., Wolverine Federal Tower, Battle Creek, Mich. 
Wolverine Mutual Insurance Co., Dowagiac, Mich. 
‘owa, Minnesota : 
ige, Towa American Premier Insurance Co., 15 North Broadway, Rochester, Minn. 
es, Towa American Reliable Insurance Co., 1911 Pleasant Avenue, Minneapolis, Minn. 
Lowa. Casualty Underwriters, Inc., 230 Hamm Building, St. Paul, Minn. 
es, Towa Guaranty Security Insurance Co., 411 Clifton Avenue, Minneapolis, Minn. 


Minnesota Mutual Fire & Casualty Co., 407 South Fourth Street, Min- 
12, Towa, neapolis, Minn. 


S Moines, Mutual Service Casualty Insurance Co., 1919 University Avenue, St. Paul, 
Minn. 

, Lowa. Northland Insurance Co., 6834 Hamm Building, St. Paul, Minn. 

E., Cedar North Star Mutual Insurance Co., Cottonwood, Minn. 


Tri-State Mutual Insurance Co., Moreland Building, Luverne, Minn. 
rand Ave} Mississippi: 
Southern Farm Bureau Casualty Insurance Co., Post Office Box 78, Jack- 


Moines § son, Miss. 

Missouri : 
3, Iowa. Allied Western Mutual Insurance Co., 2 East Gregory Boulevard, Kansas 
a. City, Mo. 


Automobile Club Inter-Insurance Exchange, 3917 Lindell Boulevard, St. 
» Box 74(, Louis, Mo. 
Countryside Casualty Co., 1505 West Broadway, Columbia, Mo. 


nue, Mat Employers Reinsurance Corp., 21 West 10th Street, Kansas City, Mo. 
Farm Bureau Mutual Insurance Co. of Missouri, 1448 West Dunklin, Post 
Kans. Office Box 658, Jefferson City, Mo. 
Holland-America Insurance Co., 1013 Central Street, Kansas City, Mo. 
Building, Insurance Co. of St. Louis, 4144 Lindell Boulevard, St. Louis, Mo. 


M.F.A. Mutual Insurance Co., 1505 West Broadway, Columbia, Mo. 
Mid-America Fire & Marine Insurance Co., 20 West Ninth Street Building, 
Kansas City, Mo. 


‘ 
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Midwestern Fire & Marine Insurance Co., 4144 Lindell Boulevard, St, Louig 
Mo. 
Missouri Union Insurance Co., 201 South Central Avenue, Clayton, Mo, 
National Flood Underwriters, 915 Fairfax Building, 101 West 11th Street, 
Kansas City, Mo. 
St. Louis Fire & Marine Insurance Co., 4144 Lindell Boulevard, St. Louis, Mo 
State Farmers Mutual Tornado Insurance Co., 123 West Third Street 
Cameron, Mo. 
Transit Casualty Co., 901 Washington Avenue, St. Louis, Mo. 
Union Insurance Co. of America, Inc., 408 Pine Street, St. Louis, Mo, 
Universal Underwriters Insurance Co., 1000 R. A. Long Building, Kanga 
City, Mo. 
Utilities Insurance Co., 315 Pine Street, St. Louis, Mo. 
Washington Fire & Marine Insurance Co., 4144 Lindell Boulevard, St. Louis, 
Mo. 
Montana: Valley Mutual Fire Insurance Co., 332 Main Street, Kalispell, Mont 
Nebraska: ; 
Atlas Insurance Co., 1526 K Street, Lincoln, Nebr. 
Capital Mutual Insurance Co., 1388 North 11th Street, Lincoln, Nebr, 
Central National Insurance Co., 1805 Harney Street, Omaha, Nebr. 
Empire Fire & Marine Insurance Co., 706 Service Life Building, Omaha 
Nebr. 
Farm Bureau Insurance Co. of Nebraska, 309 Federal Securities Building 
Lincoln, Nebr. 
Farmers Mutual Insurance Co. of Nebraska, 1220 P Street, Lincoln, Nebr, 
Motor Club Insurance Association, 5012 Dodge Street, Omaha, Nebr. 
National Fire & Marine Insurance Co., 3024 Harney Street, Omaha, Nebr | 
National Indemnity Co., 3024 Harney Street, Omaha, Nebr. 
Nebraska Hardware Mutual Insurance Co., 324 Lincoln Life Building, us | 
coln, Nebr. 
Protective Fire & Casualty Co., Post Office Box 31, Seward, Nebr. 
Protective National Insurance Co., Central National Building, 1805 Harney 
Street, Omaha, Nebr. 
Surity National Insurance Co., 4324 South 24th Street., Omaha, Nebr. 
United Benefit Fire Insurance Co., 2565 St. Mary’s Avenue, Omaha, Nebr, | 
Universal Surety Co., 1526 K Street, Lincoln, Nebr. | 
New Hampshire: Farm Bureau Mutual Insurance Co., 4 Bouton Street, Con. 
cord, N.H. 
New Jersey: 
Motor Club of America Insurance Co., 440 Central Avenue, Newark, NJ. | 
Preferred Risk Automobile Insurance Co., 449 Central Avenue, sa 
| 
| 


N.J. 
New Mexico: 
Foundation Reserve Insurance Co., Inc., Post Office Drawer 671, 8% 
Seventh Street, Las Vegas, N. Mex. 
Lloyds of New Mexico, 805 Seventh Street, Las Vegas, N. Mex. 
Western Farm Bureau Mutual Insurance Co., 240 West Court, Las Oruces, 
N. Mex. 
New York: 
American Re-Insurance Co., 99 John Street, New York, N.Y. ' 
Atlantic National Insurance Co., 11 West 42d Street, New York, N.Y, 
General Mutual Insurance Co., 598 Broadway, Albany, N.Y. 
General Reinsurance Corp., 400 Park Avenue, New York, N.Y. 
Lloyds, New York, 70 Pine Street, New York, N.Y. 
North American Reinsurance Corp., 161 East 42d Street, New York, N.Y. 
Munich Reinsurance Co., U.S. Branch, N.Y., 70 Pine Street, New York, N.Y. 
North Carolina: 
Belk Stores Insurance Reciprocal, 308 East Fifth Street, Charlotte, N.C. 
North Carolina Farm Bureau Mutual Insurance Co., Post Office Box 332, 
414 North Elm Street, Greensboro, N.C. 
Textile Insurance Co., 111 East Washington Street, High Point, N.C. 
North Dakota: Nodak Mutual Insurance Co., Fargo National Bank Building, 
Fargo, N. Dak. 
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‘Onl i utomobile Club Insurance Co., 3181 West Broad Street, Columbus, Ohio. 


Beacon Mutual Indemnity Co., 50 West Gay Street, Columbus, Ohio. 
Educator & Executive Insurers, Inc., 3770 North High Street, Columbus, 
hio. 
haatie Fire & Casualty Co., 5030 North High Street, Columbus, Ohio. 
Grange Mutual Casualty Co., 671 South High Street, Columbus, Ohio. 
Midwestern Indemnity Co., Mariemont Square, Cincinnati, Ohio. 
Nationwide General Insurance Co., 246 North High Street, Columbus, Ohio. 
Nationwide Mutual Fire Insurance Co., 246 North High Street, Columbus, 
hio. 
Gian nite Mutual Insurance Co., 246 North High Street, Columbus, Ohio. 
Ohio Security Insurance Co., 518 Main Street, Hamilton, Ohio. 
Permanent Insurance Co., 175 South High Street, Columbus, Ohio. 
Pioneer Mutual Casualty Co. of Ohio, 74 North Third Street, Columbus, Ohio, 
State Automobile Mutual Insurance Co., 518 East Broad Street at Wash- 
ington, Columbus, Ohio. 
Summit Fidelity & Surety Co., Second National Bank Building, Akron, Ohio. 
- Western Reserve Mutual Casualty Co., 1685 Cleveland Road, Wooster, Ohio. 
homa : 
peters & Merchants Insurance Co., 619 South Main, Box 1469, Tulsa, Okla, 
First Fidelity Insurance Corp., Box 1585, Oklahoma City, Okla. 
Hercules Casualty Insurance Co., 3216 Capitol Station, Oklahoma City, Okla. 
Oklahoma Farm Bureau Mutual Insurance Co., 2501 North Stiles, Oklahoma, 
City, Okla. 
Mid-Continent Casualty Co., Mid-Continent Building, Tulsa, Okla. 
Minnehoma Insurance Co., 1903 North Sheridan Road, Tulsa, Okla. 
Southwestern Insurance Co., Post Office Box 1273, 2420 North Robinson, 
Oklahoma City, Okla. 
Town & Country Insurance Co., 716 West Grand, Oklahoma City, Okla. 
Oregon : 
oo Co. of Oregon, 808 SW. 15th Street, Portland, Oreg. 
Oregon Automobile Insurance Co., Equitable Building, Portland, Oreg. 
Oregon Farm Bureau Insurance Co., Post Office Box 425, 1730 Commercial 
SE., Salem, Oreg. 
Oregon Mutual Insurance Co., Post Office Box 420, McMinnville, Oreg. 
Pioneer Mutual Insurance Co., 106 East Main Street, Hillsboro, Oreg. 
Pennsylvania : 
Commonwealth Mutual Insurance Co., 717 Chestnut Street, Philadelphia, Pa. 
Donegal Mutual Insurance Co., 48-45 West Market Street, Marietta, Pa. 
Brie Insurance Exchange, 144 East Sixth Street, Erie, Pa. 
The Frankford Mutual Fire Insurance Co., 4510-14 Frankford Avenue, 
Philadelphia, Pa. 
Keystone Insurance Co., 220 South Broad Street, Philadelphia, Pa. 
Mutual Benefit Insurance Co., 409-411 Penn Street, Huntingdon, Pa. 
Pennsylvania Threshermen & Farmers’ Mutual Casualty Insurance Co., 1900 
Derry Street, Harrisburg, Pa. 
State Security Insurance Co., 311 Ross Street, Pittsburgh, Pa. 
The Stuyvesant Insurance Co., 1105 Hamilton Street, Allentown, Pa. 
Stuyvesant Mutual Plate Glass Insurance Co., 726 Chestnut Street, Phila- 
delphia, Pa. 
Harleysville Mutual Casualty Co., Harleysville, Pa. 
Rhode Island : 
American Universal Insurance Co., 144 Wayland Avenue, Providence, R.I. 
Newfoundland American Insurance Co., Ltd., 144 Wayland Avenue, Provi- 
dence, R.I. 
South Carolina : 
Atlantic & Gulf States Insurance Co., Inc., East End By Pass, Fasley, S.C. 
National Fidelity Insurance Co., 314 Pine Street, Spartansburg, S.C. 
Southern Home Insurance Co., 112 South Main Street, Greer, S.C. 
The Surety Insurance Co., Post Office Box 718, Greenville, S.C. 
South Dakota : 
Milbank Mutual Insurance Co., 304 South 3d Street, Milbank, S.D. 
Security General Insurance Co., 104 East Eighth Street, Sioux Falls, S.D. 
Sunshine Mutual Insurance Co., 1323 South Minnesota Avenue, Sioux Falls, 
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Tennessee : 
Monticello Insurance Co., 620 Commerce Title Building, Memphis, Tenp. 
National Service Fire Insurance Co., 346 Sterick Building, Memphis, Tenn 
Southern Fire & Casualty Co., Post Office Box 240, Knoxville, Tenn, 
Southern Title Insurance Co., Post Office Box 240, Knoxville, Tenn. 
Tennessee Farmers Mutual Insurance Co., Post Office Box 307, Columbia, 
Tenn. 
Texas: 
Agricultural Workers Mutual Auto Insurance Co., Box 4415, Stockyards | 
Station, Fort Worth, Tex. 
American Insurors, Post Office Box 9845, 905 University Drive, Fort Worth, 
Tex. 
Central Lloyds, Post Office Box 871, Amarillo, Tex. 
Commercial! Insurance Co., Post Office Box 871, Amarillo, Tex. 
Dealers National Insurance Co., 919 South Lamar, Dallas, Tex. 
Educators Automobile Insurance Co., 205 North West Seventh, Fort Worth, 
Tex. 
Fidelity Union Fire & Casualty Insurance Co., 1511 Bryan Street, Pog 
Office Box 2580, Dallas, Tex. 
Government Services Insurance Underwriters, Post Office Box 1116, Sap 
Antonio, Tex. 
Pioneer Casualty Co., 228 East Martin Street, San Antonio, Tex. 
Security General Insurance Co., Post Office Box 6465, Houston, Tex, 
Southwestern Indemnity Co., Post Office Box 2451, Southwestern Building 
Waco, Tex. 
Transport Insurance Co., 4100 Harry Hines Boulevard, Dallas, Tex. 
United Services Automobile Association, Broadway at Hildebrand, Say 
Antonio, Tex. 
Universal Underwriters Lloyds, 4340 North Central Expressway, Dallas 
Tex. 
Virginia: 
Mutual Bankers Insurance Co., 331 West 21st Street, Norfolk, Va. 
Southern States Insurance Exchange, 7th and Main Streets, Richmond, Va, | 
Virginia Farm Bureau Mutual Insurance Co., Box 2-B, Richmond, Va. 
Virginia Mutual Insurance Co., 4015 Fitzhugh Avenue, Richmond, Va. 
Washington: 
Mayflower Insurance Exchange, 2717 Third Avenue, Seattle, Wash. 
Temperance Insurance Exchange, Post Office Box 638, Walla Walla, Wash. : 


ro 


West Virginia: 
Crown Insurance Co., Post Office Box 147, Huntington, W. Va. 
Inland Mutual Insurance Co., 1017 Sixth Avenue, Huntington, W. Va. 
Security Insurance Co., 317 Ninth Street, Huntington, W. Va. 
West Virginia Fire & Marine Co., 814 West Virginia Building, Huntington, 
W. Va. 
Wisconsin: 
Badger State Mutual Casualty Co., 5434 West Capitol Drive, Milwaukee, | 
Wis. 
Central Mutual Hail & Cyclone Insurance Co., Hortonville, Wis. 
Dairyland Mutual Insurance Co., Post Office Box 1242, Madison, Wis. i 
Farmers’ Mutual Automobile Insurance Co., 3099 East Washington Avenue, 
Madison, Wis. 
General Casualty Co. of Wisconsin, 117 East Wilson Street, Madison, Wis, | 
Great Lakes Mutual Fire & Marine Insurance Co., 2721 West Wisconsin 
Avenue, Milwaukee, Wis. 
Heritage Mutual Insurance Co., Box 58, Sheboygan, Wis. 
Herman Mutual Insurance Co., Iron Ridge, Wis. 
Homestead Mutual Insurance Co., 228 West College Avenue, Appleton, Wis. 
Integrity Mutual Insurance Co., Post Office Box 499, Appleton, Wis. 
Milwaukee Automobile Mutual Insurance Co., 803 West Michigan Street, 
Milwaukee, Wis. 
Rural Mutual Insurance Co., 801 West Badger Road, Madison, Wis. 
Threshermen’s Mutual Insurance Co., 50 North Portland Street, Fond du 
Lac, Wis. 
Wyoming: Wyoming Farm Bureau Mutual Insurance Co., 20th and Grand 
Avenue, Post Office Box 317, Laramie, Wyo. 


Alabar 
Ala. 
Califor 





THE INSURANCE INDUSTRY 218] 


SUBSCRIBER LIST 
en ae 
Toan Alabama : American Liberty Insurance Co., 1401 South 20th Street, Birmingham, 
Ala. 


California : J = wa? : 
Farmers Insurance Exchange, 4680 Wilshire Boulevard, Los Angeles, Calif. 


Financial Indemnity Co., 5858 Wilshire Boulevard, Los Angeles, Calif. 
Fire Insurance Exchange, 4680 Wilshire Boulevard, Los Angeles, Calif. 
Mid-Century Insurance Co., 4680 Wilshire Boulevard, Los Angeles, Calif. 
Truck Insurance Exchange, 4680 Wilshire Boulevard, Los Angeles, Calif. 
Colorado: The Merchants Fire Insurance Co., 600 Gas and Electric Building, 
Denver, Colo. 
Connecticut: Resolute Insurance Co., 88 Chapel Street, Hartford, Conn. 
Florida : é 
Carolina Casualty Insurance Co., Box 2575, Jacksonville, Fla. 
Florida Farm Bureau Mutual Insurance Co., 4350 SW. 13th Street, Gaines- 
ville, Fla. 
Georgia: American Security Insurance Co., 1221 Peachtree Street SE., Atlanta, 
Ga. 
Illinois : ; 
Great Central Insurance Co., First National Bank Building, Peoria, Il. 
Illinois National Insurance Co., 133 South Fourth Street, Springfield, Il. 


Imbia, 

: Millers Mutual Insurance Association of Illinois, 320 Easton Street, Alton, 
| 
; 


yards | 
Worth, 


Worth, 
» Post 
6, San 


Lildi Ill. 

vie Motor Vehicle Casualty Co., 209 North York Street, Elmhurst, Ill. 
Security Mutual Casualty Co., 309 West Jackson Boulevard, Chicago, Il. 
Underwriters Insurance Co., 4210 West Peterson Avenue, Chicago, IIl. 
jana : 

* American States Insurance Co., 542 North Meridian Street, Indianapolis, Ind. 
Indiana Mutual Hail Insurance Co., 2105 North Meridian Street, Indian 

apolis, Ind. 

State Automobile Insurance Association, 445 North Pennsylvania Street, 


d, San 
Dallas, | 


nd, Va, | Indianapolis, Ind. 
Va. Statesman Insurance Co., 445 North Pennsylvania Street, Room 222, In- 
a. dianapolis, Ind. 
| Iowa: ' 
Employers Mutual Casualty Co., 210 Seventh Street, Des Moines, Iowa. 
Wash. Iowa Mutual Tornado Insurance Association, 904 Walnut Street, Des Moines, 


Iowa. 
Mill Owners Mutual Insurance Co., 2015 Grand Avenue, Des Moines, Iowa. 
Square Deal Insurance Co., 515 Fifth Avenue, Des Moines, Iowa. 
United Security Insurance Co., 1017 Walnut Street, Des Moines, Iowa. 
‘ington, Kansas: 
Kansas Bankers Surety Co., 620 National Bank of Topeka Building, Topeka, 
Kans. 


TR A ae 


vaukee, The Western Casualty & Surety Co., 14 East First Street, Fort Scott, Kans. 
Western Fire Insurance Co., 14 East First Street, Fort Scott, Kans. 
Michigan : 
3. Foremost Insurance Co., 49 Barclay Street NE., Grand Rapids, Mich. 
A venue, Wolverine Mutual Fire Insurance Co., 206 Main Street, Dowagiac, Mich. 
' Missouri: 
nm, Wis, | Casualty Reciprocal Exchange, 28th and Wyandotte Streets, Kansas City, 
sconsin | Mo. 


Central Mutual Casualty Co., 1320 Walnut Street, Kansas City, Mo. 
Equity Mutual Insurance Co., 1336 Walnut Street, Kansas City, Mo. 
Reciprocal Exchange, 28th and Wayandotte, Kansas City, Mo. 
Universal Underwriters, 1000 R. A. Long Building, Kansas City, Mo. 
Nebraska : 
Imperial Casualty & Indemnity Co., 5004 Dodge Street, Omaha, Nebr. 
Standard Reliance Insurance Co., 525 South 13th Street, Lincoln, Nebr. 
Union Insurance Co., 304 South 11th Street, Lincoln, Nebr. 
Nevada: Great Basin Insurance Co., Post Office Box 2558, 704 South Virginia, 
Reno, Nev. 
aa: Dakota Fire Insurance Co., Provident Life Building, Bismarck, 
N. Dak. 


' 


mn, Wis. 
3. 
Street, 


‘ond du | 





Grand 
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Ohio: $ 30-18 
Buckeye Union Casualty Co., 515 East Broad Street, Columbus, Ohio. In th 
Buckeye Union Fire Insurance Co., 515 East Broad Street, Columbys “Dis 

Ohio. , “Con 


Celina Mutual Insurance Co., Celina, Ohio. 
The Cincinnati Insurance Co., 2934 Central Parkway, Cincinnati, Ohio jum 
Mayflower Insurance Co., 52 East Gay Street, Columbus 15, Ohio, : Co 


Motorists Mutual Insurance Co., 471 East Broad Street, Columbus, Qhjy a 
The National Mutual Insurance Co., 311-15 South Main Street, Celing ma! 
Ohio. 
Ohio Farmers Indemnity Co., LeRoy, Ohio. “Dey 
Ohio Farmers Insurance Co., LeRoy, Ohio. “Con 
Pennsylvania: deemet 
Allegheny Mutual Casualty Co., 485 Chestnut Street, Meadville, Pa, aggreg 
Old Republic Insurance Co., Post Office Box 789, Greensburg, Pa. any ki 
Tennessee: Interstate Fire Insurance Co., Interstate Building, Chattanoog, recipré 
Tenn. corpor: 
Texas: “Aut 
Consolidated Lloyds, 2017 Cedar Springs, Dallas, Tex. ' intend 
South Texas Lloyds, Post Office Box 1168, Austin, Tex. ' “Un 
Southern Insurance Co., 2808 Fairmount, Post Office Box 2998, Dallg, | fromt 
Tex. 35-130 
Vermont: Union Mutual Fire Insurance Co., 94 Main Street, Montpelier, yt, “Doi 
Virginia: laws 0} 
American Fidelity & Casualty Co., Post Office Box 2119, Richmond, yy, “For 
American Fidelity Fire Insurance Co., Post Office Box 2119, Richmonj, } “- 
Va. : “Ali 
Washington: of any 
Cascade Insurance Co., 728 St. Helens Avenue, Tacoma, Wash. : “Rec 
First National Insurance Co., of America, 4347 Brooklyn Avenue, Gener) | “Per 
Insurance Building, Seattle, Wash. nershi 
General Insurance Co., General Insurance Building, Seattle, Wash. Pers 
Northwestern Mutual Insurance Co., 217 Pine Street, Seattle, Wash, plural 
Safeco Insurance Co. of America, General Insurance Building, Seattle “Pol 
Wash. and su 
United Pacific Insurance Co., 728 St. Helens Avenue, Tacoma, Wash, for a 
Western Pacific Insurance Co., 312 First Avenue, North, Seattle, Wash, ; valuah 
Wisconsin : | agains 
Badger Mutual Insurance Co., 1635 West National Avenue, Milwauke, aa 
Wis. “ 
Country Mutual Insurance Co., 1635 West National Avenue, Milwauke, = 
is. ; “Pg 
Market Mens Mutual Insurance Co., 1834 West Wisconsin Avenue, Mil compa 
waukee, Wis. | Distri 


Midland Mutual Casualty Insurance Co., 101 Center Street, Juneau, Wis | busine 
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CHAPTER 13.—F IRE, CASUALTY, AND MARINE INSURANCE oma 

§ 35-1301. Short title. pm 
This chapter shall be known as the “Fire and Casualty Act.” (Oct. 9, 1940, & } “gal 
Stat. 1063, ch. 792, § 1, ch. L.) | euthen 


§ 35-1302. Application of act—Life, title, fidelity, and surety companies ani/ duties 
pension plans excepted. chapte 


All fire, marine, and casualty insurance companies now or hereafter incorp- oe 
rated or formed in the District, or authorized to do business in the Distriet, al | — = 
brokers and all agents and other representatives of such companies, shall, to th ts . 
extent hereinafter provided, be subject to this chapter: Provided, That this "oon 
chapter shall not affect the business of life and title insurance, and shall Dt | the a 
affect the right or authority of any solvent company to make contracts of fidelity llabitt 
or surety, and shall not affect a plan under which any person provides pensii “Li 


benefits to his employees. (Oct. 9, 1940, 54 Stat. 1064, ch. 792, § 2, ch. I.) which 
chapte 
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§ 35-1303. Definitions. 

In this chapter, unless the context otherwise requires— 

“pistrict” means District of Columbia. 

“Commissioners” means the Commissioners of the District of Columbia. 

“guperintendent” means the Superintendent of Insurance of the District of 
Columbia, or the officer or officers, agency or agencies succeeding to his functions 
under Reorganization Plan No. 5 of 1952. (As amended June 30, 1953, 67 Stat. 
120, ch. 168.) 


* x * * * * * 


“Department” means the Department of Insurance of the District of Columbia. 

“Company” means an insurance, surety, or indemnity company, and shall be 
deemed to include a corporation, company, partnership, association, individual or 
aggregation of individuals engaging in or proposing or attempting to engage in 
any kind of insurance, surety, or indemnity business, including the exchanging of 
reciprocal or interinsurance contracts between individuals, partnerships, and 
corporations. 

“Authorized company” means a company which has authority from the Super- 
intended to do business in the District as provided under section 35~1305. 

“Unauthorized company” means a company which does not have authority 
from the Superintendent to do business in the District as provided under section 
35-1305. 

“Domestic company” means a company incorporated or organized under the 
laws of the District. 

“Foreign company” means a company incorporated or organized under the laws 
of any State of the United States. 

“Alien company” means a company incorporated or organized under the laws 
of any country other than the United States. 

“Reciprocal” includes interinsurance exchange. 

“Person” includes individuals, corporations, associations, exchanges, and part- 
nerships. 

Personal pronouns include all genders; the singular includes the plural and the 
plural includes the singular. 

“Policy” means an insurance policy or contract, including contracts of fidelity 
and surety, and includes any contract wherein one party called the “company,” 
for a consideration, undertakes to pay money or its equivalent, or to do an act 
valuable to any other party upon the happening of the hazard or peril insured 
against whereby the party insured suffers loss or injury or is subjected to legal 
liability. 

“Officer,” when used to refer to officer of the company, includes an attorney-in- 
fact. 

“Policy writing agent” means any person who is not a salaried employee of a 
company, and whose residence or principal place of business is located in the 
District, and who is authorized in writing by any company authorized to transact 
business in the District to countersign policies and to solicit, negotiate, or effect 
contracts of insurance, surety, or indemnity for such company in the District. 

“Soliciting agent” means any person who is not a salaried employee of a com- 
pany and whose residence or principal place of business is located in the District, 
and who is authorized by a company having authority to transact business in the 
District, or by a policy-writing agent, to solicit in the District contracts of insur- 
ance, surety, or indemnity in behalf of such company or agent. 

“Broker” means any person who for a consideration acts or aids in any manner 
in the solicitation or negotiation on behalf of the assured of contracts of insur- 
ance, surety, or indemnity. 

“Salaried company employee” means any person regularly employed by an 
authorized company, and who is paid a regular wage or salary to perform certain 
duties and functions authorized by such company. For the purposes of this 
chapter the term “salaried company employee” shall not include employees en- 
gaged solely in office duties or in the inspection, rating, or classifying of risks 
or in the supervision of agents, or any employee not engaged in the solicitation 
or writing of policies, or officers of companies or associations engaged in the per- 
formance of their usual and customary executive duties. 

“Surplus” means the excess of admitted assets over liabilities and capital in 
the case of a company with capital stock, and the excess of admitted assets over 
liabilities in the case of a company without capital stock. 

“Liabilities” means all debts due or to become due, contingent or otherwise, of 
pone the company has knowledge, and includes the reserves required by this 

apter. 
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“Admitted assets” includes the investments authorized or permitted by thi 
chapter, and in addition thereto only the following: 

(1) Cash in a company’s principal or branch offices or in possesion of g con 
pany or in transit, and cash deposited with the officers of any State or sub 
division thereof, or the Dominion of Canada, when such deposit is LeCessitataj 
by the laws of such State or subdivision thereof, or by the laws of the Donia. 
ion of Canada. 

(2) Cash deposited in sound banks and trust companies. 

(3) The amount fairly estimated as recoverable on cash deposited in Closej | 
banks and trust companies. 

(4) Bills and accounts receivable collateralized by securities of the kind jp 
which the company is authorized to invest. 

(5) Bills receivable not past due for risks taken by companies authorized t 
transact fire and marine business described in section 35-1313 that are not jg 
excess of the unearned premiums thereon. 

(6) Gross premiums of premium deposits in course of collection not more thay 
ninety days past due, less commissions due thereon to agents. 

(7) Amounts fairly estimated as recoverable from advances made on COh 
tracts under surety bonds. 

(8) Amounts due from solvent insurance companies, bureaus, or com 
associations, and amounts fairly estimated as recoverable from insolvent jp 
surance companies. 

(9) The interest accrued during the twelve months immediately preceding y 
mortgage loans other than those upon which the company is proceeding for thy 
enforcement of security. 

10) The rents accrued on the company’s property during the twelve month; 
immediately preceding. 

(11) Interest due and accrued on bonds conforming to this chapter and nt | 
in default. 

(12) Amounts due and accrued on dividends declared on shares of stock cop. 
forming to this chapter. 

(18) Interest due and accrued on collateral loans which is not in excess of the 
value of the collateral over the amount loaned thereon. 

(14) Interest due and accrued on deposits in sound banks and trust companiey | 

(15) Interest accrued on tax-anticipation warrants. 

(16) Amounts due for tax refunds allowed but unpaid from the United State | 
or any State. (Oct. 9, 1940, 54 Stat. 1064, ch. 792, § 3, ch. I.) 


§ 35-1304. Records of Insurance Department—Power to make rules. 


The office of the superintendent shall be a public office, and the records, books 
and papers thereof on file therein shall be public records of the District, exceg 
as the superintendent for good reason may decide otherwise, or except as it may 
be provided otherwise herein. 

The superintendent shall have authority to make and enforce such reasonable 
rules and regulations as may be necessary in making effective the provisions of 
this chapter, but such rules and regulations shall not be contrary to nor incon 
rene with the provisions of this chapter. (Oct. 9, 1940, 54 Stat. 1066, ch. 792 

1, ch. IT.) 


§ 35-1305. Certificate of authority—Necessity for—Expiration—Requirements, 


It shall be the duty of the Superintendent to issue a certificate of authority 
to a company when it shall have complied with the requirements of the laws of 
the District so as to be entitled to do business therein. The Superintendent may, 
however, satisfy himself by such investigation as he may deem proper or neces 
sary that such company is duly qualified under the laws of the District to tran 
act business therein, and may refuse to issue or renew any such certificate 
a company if the issuance or renewal of such certificate would adversely affect 
the public interest. In each case the certificate shall be issued under the seal of 
the Superintendent authorizing and empowering the company to transact th 
kind or kinds of business specified in the certificate, and each such certificate 
shall be made to expire on the 30th day of April next succeeding the date of its 
issuance. No company shall transact any business in or from the District uti 
it shall have received a certificate of authority as authorized by this section 
and no company shall transact any business not specified in such certificate 
authority. No domestic mutual company shall transact any business in the Dit 
trict until it has bona fide applications for insurance covering not less than tw 
hundred separate risks in not less than twenty policies to be issued to not les 
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than twenty members, and has received the cash premium therefor, and has a 
surplus of not less than the amount provided under sections 35-1315, 35-1316. 
(Oct. 9, 1940, 54 Stat. 1066, ch. 792, § 2, ch. II.) 


§ 35-1306. Revocation and suspension of certificate of authority—Grounds for— 
Notice and hearing. 


The Superintendent shall have power to revoke or suspend the certificate of 
authority to transact business in the District of any company which has failed 
or refused to comply with any provision or requirement of this chapter, or 
which— ’ 7 : 

(a) is impaired in capital or surplus ; 

(b) is insolvent ; Ry 3 s ; : 

(c) is in such a condition that its further transaction of business in the 
pistrict would be hazardous to its policyholders or creditors, or to the public; 

(d) has refused or neglected to pay a valid final judgment against such com- 

within thirty days after such judgment shall have become final either by 
expiration without appeal within the time when such appeal might have been 
perfected, or by final affirmance on appeal ; 

(e) has violated any law of the District or has in the District violated its 
charter or exceeded its corporate powers ; 

(f) has refused to submit its books, papers, accounts, records, or affairs to 
the reasonable inspection or examination of the Superintendent, his deputies, 
or duly appointed examiners ; 

(g) has an officer who has refused upon reasonable demand to be examined 
under oath touching its affairs ; 

(h) fails to file with the Superintendent a copy of an amendment to its charter 
or articles of association within thirty days after the effective date of such 
amendment ; 

(i) has had its corporate existence dissolved or its certificate of authority 
revoked in the State in which it was organized ; 

(j) has had all its risks reinsured in their entirety in another company, with- 
out prior approval of the Superintendent ; or 

(k) has made, issued, circulated, or caused to be issued or circulated any 
estimate, illustration, circular, or statement of any sort misrepresenting either 
its status or the terms of any policy issued or to be issued by it, or the benefits 
or advantages promised thereby, or the dividends or shares of the surplus to 
be received thereon, or has used any name or title of any policy or class of 
policies misrepresenting the true nature thereof. 

The Superintendent shall not revoke or suspend the certificate of authority 
of any company until he has given the company not less than thirty days’ notice 
of the proposed revocation or suspension and of the grounds alleged therefor, 
and has afforded the company an opportunity for a full hearing: Provided, 
That if the Superintendent shall find upon examination that the further trans- 
action of business by the company would be hazardous to the public or to the 
policyholders or creditors of the company in the District, he may suspend such 
authority without giving notice as herein required: Provided further, That in 
lieu of revoking or suspending the certificate of authority of any company 
for causes enumerated in this section after hearing as herein provided, the 
Superintendent may subject such company to a penalty of not more than $200 
when in his judgment he finds that public interest would be best served by the 
continued operation of the company. The amount of any such penalty shall be 
paid by the company through the office of the Superintendent to the Collector 
of Taxes, District of Columbia. At any hearing provided by this section, the 
Superintendent shall have authority to administer oaths to witnesses. Anyone 
testifying falsely after having been administered such an oath shall be subject 
to the penalties of perjury. (Feb. 22, 1958, 72 Stat. 21, Pub. L. 85-834, § 4.) 


§ 35-1307. Taxes, report and payment upon ceasing business—Penalties. 


If a company shall cease to do business in the District, it shall thereupon 
make report to the superintendent of the taxable premiums collected which 
have not been reported prior to the date of the cessation of business, and shall 
forthwith pay to the collector of taxes of the District, through the superin- 
tendent, a tax thereon computed according to law. If a company fails or refuses 
to make such a report or to pay the tax imposed upon it as required by law, it 
shali be liable to the District for the amount of such taxes, plus a penalty of 
Sper centum per month for each month or part thereof during which such taxes 
remain unpaid. (Oct. 9, 1940, 54 Stat. 1067, ch. 792, § 4, ch. II.) 


47932—60—pt. 419 
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§ 35-1308. Receivership—Grounds for—Injunction—Hearing—Liquidation b 
Superintendent—Title to property—Notice to be recorded in office of “ 
corder of deeds—Appointment and compensation of clerks and Special 
deputies—Expenses—Bond of receiver. 


The superintendent may, through the corporation counsel of the District, 
apply to the District Court of the United States for the District for a rule 
directing any company organized under the laws’of the District or any com ny 
in the course of organization to show why the superintendent should not take 
possession of its property and conduct its business as the nature of the 
and the interests of the policyholders, creditors, stockholders, or the public may 
require, whenever any such company is— 

(a) Insolvent; or 

(b) Has neglected or refused to observe a lawful order of the superintendent 
to make good any deficiency in its capital or surplus; or 

(c) Has by contract of reinsurance or otherwise transferred or attempted to 
transfer substantially its entire property or business, or has entered into 
transaction, the effect of which is to merge substantially its entire property or 
business in the property or business of any other company, without having first 
obtained the written approval of the superintendent; or 


(d) Is found after an examination by the superintendent to be in such cop. | daily n 


dition that its further transaction of business would be hazardous to its policy. 
holders; or 

(e) Has violated its charter; or 

(f£) Is carrying on activities against public policy. 

Upon such application, such court may, in its discretion, issue an injunction 
restraining such company from the transaction of its business or disposition of 
its property pending further order of the court. On the return of such rule to 
show cause, the court shall hear, try, and determine the issues forthwith, ang 
shall either deny the application or direct the superintendent to take possession 
of the property and conduct the business of such company and retain guch 
possession and conduct such business until on the application either of the super. 
intendent, the corporation counsel representing him, or the company, it shall, 
after a like hearing, appear to the court that the ground for the order di 
the superintendent to take possession has been removed, and that the company 
can properly resume the possession of its property, and the conduct of its busi- 
ness. If on the like application and rule to show cause, and after a hearing, 
the court shall order the liquidation of the business of such company, such 
liquidation shall be made by and under the direction of the superintendent, who 
may deal with the property and business of such company in his own name as 
superintendent, or in the name of the company, as the court may direct, and shall 
be vested by operation of law with title to all of the property, contracts, and 
rights of action of such company as of the date of the order so directing 
him to liquidate. The filing or recording of such order in the office of the recorder 
of deeds for the District shall impart the same notice that a deed, bill of sale, 
or other evidence of title duly filed or recorded by such company would have 
imparted. For the purpose of this section, the superintendent shall have power 
to appoint under his hand and official seal one or more special deputy superin- 
tendents, and to employ clerks and assistants as may by him be deemed neces- 
sary. The fair and reasonable compensation of such special deputies, clerks, and 
assistants, and all the expenses of taking possession of and conducting the 
business of any such company shall, subject to the approval of the court, be paid 
out of the funds or assets of such company. The court may require a corporate 
surety bond or bonds from the superintendent fn such amount as it may deem 
necessary. (Oct. 9, 1940, 54 Stat. 1067, ch. 792, § 5, ch. IT.) 


§ 35-1309. “Insolvency” defined. 


Any insurance company whose assets are not sufficient to reinsure its out- | 


standing risks in a solvent insurance company shall be deemed insolvent, and may 
be proceeded against as provided in this chapter. (Oct. 9, 1940, 54 Stat. 1068, 
ch. 792, § 6, ch. II.) 


§ 35-1310. “Impairment of capital or surplus” defined. 


Any company whose capital has been reduced to an amount less than that 
required by this chapter, or whose surplus of admitted assets in excess of all 
liabilities is less than the amount required by this chapter, shall be deemed to 
be impaired in capital or surplus, and may be proceeded against as provided 
in this chapter. (Oct. 9, 1940, 54 Stat. 1068, ch. 792, $7, ch. IT.) 
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95-1311. Annual statement—Time for filing—Extension of time—Verification— 

‘ Blanks to be furnished—Form and modification of blanks—Publication of 
statement. ' 

Every company doing business in the District shall file with the superin- 
tendent before March 1 in each year a financial statement for the year ending 
December 31 immediately preceding on forms furnished by the superintendent. 
The superintendent shall have authority to extend the time for filing such state- 
ment by any company for reasons which he shall deem good and sufficient. Such 
statement shall be verified by the oath of the president and secretary of the com- 

ny, or, in their absence, by two other principal officers. The superintendent 
shall annually in the month of December furnish to each of the companies author- 
jged to do business in the District blanks necessary for the filing of the statement 
herein required. Such blanks shall conform substantially to the form of state- 
ment adopted by the National Association of Insurance Commissioners. The 
superintendent shall have power to make such modifications and additions in 
said blank forms of statement as he may deem desirable and necessary to ascer- 
tain the condition and affairs of the company. The superintendent shall also 
have power to require that at least once in the month of March in each year 
a summary of such annual statement shall be published by the companying in a 


| daily newspaper published in the District. (Oct. 9, 1940, 54 Stat. 1068, ch. 792, 
| § 8, ch. II.) 


§ 35-1312. False statements—Penalties. 
Any director, officer, agent, or employee of any company who subscribes to, 


| makes or concurs in making or publishing any annual or other statement 


required by law, knowing the same to contain any material statement which is 
false, shall be fined not more than $5,000 or imprisoned for not more than five 
years, or both. (Oct. 9, 1940, 54 Stat. 1069, ch. 792, § 9, ch. II.) 


§ 35-1313. Examinations—Production of books and papers—Expenses—False 
statements, reports, or entries—Penalties—Foreign or alien companies, 
acceptance of examinations made by other authorities. 


The superintendent may examine the books, papers, property, and affairs of 
any agent or company organized or doing business in the District, and of any 
company engaged in or professing to be engaged in organizing, promoting, or 
soliciting stock or capital contributions to or aiding in the formation of any 
company, or any company which holds the capital stock of another company 
for the purpose of controlling the management thereof as voting trustee or other- 
wise. The superintendent, his deputy, or any examiner designated by the super- 
intendent, may examine under oath the officers and agents of such company, and 
all persons deemed to have material information regarding the company’s prop- 
erty or business. Every such company, its officers, and agents shall produce at 
the home office of the company at the time designated by the superintendent its 
books of original entry, and all records and papers in its or their possession re- 
lating to its or their business or affairs. The officers and agents of such company 
shall facilitate such examination insofar as it is in their power to do so. The 


| expense of such examination shall be paid by the company examined. Any 


officer, director, agent, or employee of any company who makes or causes to be 
made any false entry in any book, report, or statement of such company with 
intent to injure or defraud such company or any other company or person, or 
to deceive any officer of such company, or the superintendent, and any person who 
with like intent aids or abets any officer, director, agent, or employee in any 
violation of this chapter shall be fined not more than $1,000, or shall be im- 
prisoned for not more than five years, or both. The superintendent may, in lieu 
of such examination of a foreign or alien company, accept the report on the 
examination of such company made by the insurance department or other insur- 
ance supervising official in any other state or any government outside the United 
States. (Oct 9, 1940, 54 Stat. 1069, ch. 792, § 10, ch. II.) 


§ 35-1314. Classification of insurance—Fire and marine—Casualty—Risks insur- 
able—Fidelity and surety risks excepted. 


Any company authorized to do business in the District may, when empowered 
by its charter, make all or any one or more of the kinds of insurance and rein- 
surance comprised in either or both of the following classes, subject to and in 
accordance with the provisions of this chapter : 

(1) Fire and marine.—On houses, buildings, and all other kinds of property 
against loss, damage, or damages by fire, lightning, or storm; to insure against 
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loss or damage by water to any goods or premises arising from the breakage or 
leakage of sprinklers or water pipes; and to make all kinds of insurance against 
loss of or damage to goods, merchandise, or other property caused by fire, 

of transportation, or navigation, the action of the elements or adverse manif 
tions of nature, as well as all and every risk or peril to which the subject of jp. 
surance may be exposed, against which it is not contrary to public policy to in. 
sure, including every insurable interest therein or in the use thereof, or 

or income therefrom, or legal liability therefor, but not to include injury to the 
person nor loss caused by breach of trust. 

(2) Casualty——(a) Upon the health of persons, or against injury, disable. 
ment, or death of persons resulting from traveling or general accidents by land 
or water, and against liability of the assured for injuries to employees or Other 
persons; (b) against liability of the assured for loss or destruction of or dama 
to property; (c) upon the lives of domestic animals; (d) against loss of or dam. 
age to glass and its appurtenances; (e) against loss of or damage to any property 
resulting from the explosion of or injury to any boiler, heater, unfired pressure 
vessel, pipes, or containers connected therewith, any engine, turbine, compressor 
pump, or wheel or any apparatus generating, transmitting or using electricity, or 
any other machine or apparatus connected with or operated by any of the pre 
viously named boilers, vessels, or machines; and including the incidental power 
to make inspections of and to issue certificates of inspection upon, any gy 
boilers, apparatus, and machinery, whether insured or otherwise; (f) against logs 
by burglary or theft, or both, and against loss of or damage to moneys and ga. 
curities; (g) to guarantee and indemnify merchants, traders, and those engaged 
in business and giving credit, from loss and damage by reason of giving and gx. | 
tending credit to their customers and those dealing with them; (h) against logs 
or damage by water or other fluid or substance to any property resulting from 
the breakage or leakage of sprinklers or water-pipes ; (i) to insurance against any 
other casualty risk which may lawfully be the subject of insurance, and which 
it is not contrary to public policy to insure: Provided, That this section shall not 
he construed as having any effect whatever upon the right or authority of any 
solvent company to make contracts of fidelity or surety. (Oct. 9, 1940, 54 Stat, | 
1069, ch. 792, $ 11, ch, II.) 


§ 35-1315. Limitation of risk—Reinsured risks excluded from computations— | 
Workmen’s compensation, employers’ liability, marine or inland marine 
risks excluded. 


No company other than a mutual or reciprocal company doing business in | 





the District shall expose itself to any loss on any one risk or hazard in the 
District to an amount exceeding ten per centum of the sum of its capital stock | 
and surplus without the written prior consent of the superinendent. No mutual 
or reciprocal company shall expose itself to any loss on any one risk or hazard 
in the District to an amount exceeding ten per centum of its surplus without 
written prior consent of the superintendent. No portion of any such rick or 
hazard which shall have been reinsured in a company authorized to do business 
in the District shall be included in determining limitation of risk: Provided, 
That the provisions of this section shall not apply to the insurance of work- 
men’s compensation, employers’ liability, marine, or inland marine risks, (Oc. 
9, 1940, 54 Stat. 1070, ch. 792, § 12, ch. IT.) 


§ 35-1316. Capital and surplus, minimum requirements. 


Every stock company authorized to do business in the District shall have and 
shall at all times maintain a paid-up capital stock of not less than $150,000, | 
and a surplus of not less than $150,000. Every domestic mutual company and | 
every domestic reciprocal company shall have and shall at all times maintaina 
surplus of not less than $150,000, and every foreign or alien mutual company | 
and every foreign or alien reciprocal company shall have and shall at all 


times maintain a surplus of not less than $200,000. (Oct. 9, 1940, 54 Stat. 1070, | 


ch. 792, § 13, ch. II.) 
§ 35-1317. Existing companies, application of act—Capital and surplus require 
ments. 


No company shall be exempt from the provisions of this chapter by reason of 
its having been incorporated in the District or elsewhere prior to the effective 


date of this chapter, except that, in the case of companies authorized in the | 


District on the date of approval of this chapter, and continuously authorize 
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thereafter without any increase of authority, the minimum capital and surplus 
required of a stock company, and the minimum surplus required of a mutual 
or 1 company, or of a Lloyd’s organization by the laws of the District 
heretofore applicable shall not be increased by this chapter, and provided also 
that in the case of such continuously authorized companies the provisions of 
section 35-1327 relating to the names of companies, and the provisions of sec- 
tion 35-1328 relating to the amount of surplus necessary to the issuance of 
policies having no provision for contingent liability, shall not be applicable. 
(Oct. 9, 1940, 54 Stat. 1070, ch. 792, § 14, ch. II.) 


§ 35-1318. Formation of domestic companies—Filing articles of incorporation, 
bylaws, charter and policy forms—Issuance of certificate of authority to 
do business. 


Any domestic stock, mutual, or reciprocal company desiring to transact busi- 
ness in the District shall, after complying with the general laws of the District 
go the formation of companies or corporations, file with the Superin- 
tendent copies of its articles or incorporation, by-laws, charter, proposed forms of 
policies, and such other information as may be necessary to manifest and explain 
the organization, objects, and purposes of the company, and to satisfy the Super- 
intendent that such company has complied with the laws of the District regarding 
the formation of companies. Thereafter, upon application made to the Super- 
jntendent upon such forms as the Superintendent shall prescribe, the Superin- 
tendent, subject to the provisions of section 35-1305, shall issue to the company a 
certificate of authority to transact business in the District. (Oct. 9, 1940, 54 Stat. 
1071, ch. 792, § 15, ch. II.) 


§ 35-1819. Real estate which may be held by domestic companies—Sale of certain 
real estate within 5 years after acquisition—Extension of time for sale. 


A domestic company may acquire, hold, and convey real estate for the purpose 
and in the manner only following : 


(1) The building in which it has its principal office and the land on which it 
stands. 

(2) Such as shall be requisite for its convenient accommodation in the trans- 
action of its business. 

(3) Such as shall have been acquired for the accommodation of its business. 

(4) Such as shall have been mortgaged to it in good faith by way of security 
for loans previously contracted or for money due. 

(5) Such as shall have been conveyed to it in satisfaction of debts, previously 
contracted, in the course of its dealings. 

(6) Such as it shall have purchased at sales on judgments, decrees, or mort- 
gages obtained or made for such debts. 

All such real estate specified in paragraphs (3), (4), (5), and (6) of this sec- 
tion, which shall not be necessary for its accommodation in the convenient trans- 
action of its business, shall be sold by the company and disposed of within five 
years after it shall have acquired the title to the same, or within five years after 
the same shall have ceased to be necessary for the accommodation of its busi- 
ness, unless the company procure the certificate of the Superintendent that its 
interests will suffer materially by a forced sale thereof, in which event the time 


| for the sale may be extended to such time as the Superintendent shall direct in 


such certificate. (Oct. 9, 1940, 54 Stat. 1071, ch. 792, § 16, ch. II.) 


§35-1820. Borrowing money, mutual company may borrow to create surplus 
fund, comply with law. or defray expenses of organization—Approval of 
superintendent—Interest rate—Repayment—Obligation of company. 

A domestic mutual company may borrow or assume liability for the repayment 
of a sum of money sufficient to defray the reasonable expenses of its organiza- 
tion or to enable it to comply with any requirement of law or as a surplus fund 
upon agreement which shall first be submitted to and approved by the superin- 
tendent that such loan or advance with interest at a rate not exceeding six per 
centum per annum shall be repaid only with the approval of the superintendent 
whenever in his judgment the company shall be in possession of sufficient surplus 
in excess of a surplus equal to the amount required by this chapter. Any such 
loan or advance shall not form a part of the legal liabilities of the company, but 
until such loan or advance has been repaid all statement published by such com- 
pany or filed with the superintendent shall show the amount thereof then re- 
maining unpaid. (Oct. 9, 1940, 54 Stat. 1071, ch. 792, § 17, ch. IL.) 
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§ 35-1321. Investments permitted, domestic companies—Real estate, insura 
on improvements required—Real estate required to be unencumbered om 
cumbrances” defined—Stock and bonds, investments may not be made gl 
dividends or interest have not been paid—Foreign investments—A pproya) ot 
directors or supervising committee—Joint investments forbidden. 

A domestic company shall invest its funds only in— 

(1) Bonds or other evidences of indebtedness of the United States, or of an 
State; or of the Dominion of Canada, or of any Province thereof; or obligation, 
issued or guaranteed as to principal and interest by International Ban, for 
Reconstruction and Development. 

(2) Bonds or other evidences of indebtedness of any county, city, town, vil. 
lage, school district, or other municipal district within the United States or the 
Dominion of Canada which shall be a direct obligation of the county, city, town, 
village, or district issuing the same. 

(3) Bonds or notes secured by mortgages or deeds of trust on unencumbered 
real estate or perpetual leases thereon in the United States or Dominion ¢& 
Canada worth not less than fifty per centum more than the amount loaned 
thereon. Where improvements on the land constitute a part of the value op 
which the loan is made, the improvements shall be insured against fire for the 
benefit of the mortgage in an amount not less than the difference between two. 
thirds of the value of the land and the amount of the loan: Provided, That fy 
the purposes of this section real estate shall not be deemed to be encumbered 
within the meaning of this section by reason of the existence of taxes or aggegs. 
ments that are not delinquent, instruments creating or reserving mineral, Oil, or 
timber rights, rights-of-way, joint driveways, sewer rights, rights in walls, nor 
by reason of building restrictions or other restrictive covenants, nor when gyeh 
real estate is subject to lease in whole or in part whereby rents or profits are 
reserved to the owner. 

(4) Bonds or noted secured by mortgages insured by the Federal Housing 
Administrator and in debentures issued by the Federal Housing Administrator: 
Provided, That the restrictions in subparagraph (3) of this section in regard to 
the ratio of the loan to the value of the property shall not apply to such insured 
mortgages. 

(5) Bonds or other evidences of indebtedness of the farm-loan banks author 
ized under the Federal Farm Loan Act or Acts amendatory thereof or supple 
mentary thereto, and bonds or other evidences of indebtedness of national mort- 
gage associations. 

(6) Stock or bonds and other evidences of indebtedness of any solvent corpo 
ration of any State or Territory of the United States or the District or of 
any Province of the Dominion of Canada, excepting stock in its own corporation; 
Provided, That no such investment shall be made in or loan made upon 
the security of any such stocks upon which dividends in cash during the period 
of five years next preceding such purchase in each fiscal year for said five years 
shall not have been paid, and upon which bonds any regular interest payment 
shall have been defaulted any time within five years prior to such purchase or 
loan. 

(7) Loans upon the pledge of any of the securities aforesaid. 

(8) A company doing business in a foreign country may invest the funds re 
quired to meet its obligations in such country and in conformity to the laws 
thereof in the same kind of securities in such foreign country that such com- 
pany is allowed by law to invest in the United States. 

(9) The bonds of the Home Owners’ Loan Corporation, a corporation orgat- 
ized under and pursuant to the authority of sections 1461-1468 of title 12 of 
the Code of Laws of the United States of America. 

No loan or investment shall be made by any such company, unless the same 
shall have been authorized by the board of directors or by a committee thereof 
charged with the duty of supervising loans or investments. 

No such company shall subscribe to or participate in any underwriting of 
the purchase or sale of securities or property, or enter into any transaction for 
such purchase or sale on account of said company, jointly with any other cor 
poration, firm, or person, or enter into any agreement to withhold from sale any 
of its securities or property; but the disposition of its assets shall at all times 
be within the control of the company. 

Nothing in this chapter shall prohibit a company from accepting in good faith, 
to protect its interest, securities or property, other than herein referred to, it 
payment of or to secure debts due or to become due the company. 
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(Oct. 9, 1940, 54 Stat. 1072, ch. 792, § 18, ch. II; July 19, 1954, 68 Stat. 494, 
ch. 546, § 1.) 


95-1322. Agency. contracts, exclusive—Approval of Superintendent required— 
Prohibited provisions. 

No domestic company authorized to do an insurance business in the District 
shall have or make any contract with any person whereby such person is granted 
the exclusive right or privilege to solicit, procure, write, produce, or manage the 
entire insurance business of such company, or to collect premiums therefor, un- 
Jess such contract is filed with and approved in writing by the Superintendent. 
The Superintendent shall not approve any such contract which— eT 

(a) Subjects the company to excessive charges for expenses or commissions ; 


ib) Gives to such person the right to manage any of the affairs of such com- 
pany or the exclusive right to solicit, procure, write, or produce the entire insur- 
ance business for such company, or to collect the premiums therefor for such 
unreasonable period as may jeopardize the interests or security of the company’s 
policyholders. (Oct. 9, 1940, 54 Stat. 1073, ch. 792, § 19, ch. II.) 


§ 35-1323. Foreign or alien companies, admission—Certificate of authority re- 
quired. 


Upon complying with the provisions of this chapter, a foreign or alien company 
organized as a stock, mutual, or reciprocal company, or as a Lloyd’s organiza- 
tion, but not otherwise, may be authorized by certificate of authority to trans- 
act in the District the kind or kinds of business which a domestic company 
similarly organized may be authorized to transact under this chapter. Such 
certificates of authority shall be issued as provided under section 36-1305. ‘The 
issuance of a certificate of authority to a Lloyd’s organization shall be subject 
to the provisions of section 35-1324. (Oct. 9, 1940, 54 Stat. 1073, ch. 792, § 20, 
eh. II.) 


§ 35-1324. Lloyd’s organizations—Requirements—Limitation of risk—Surplus— 
Filing copy of power of attorney—Annual statement—Verification. 


Individuals and aggregations of individuals transacting an insurance business 
upon the plan known as Lloyd’s whereby the individual underwriters become 
liable severally for specified proportions of the whole amount insured by a 
policy, heretofore organized under the laws of a State of the United States, 
or of a foreign government, may be authorized to transact business in the Dis- 
trict, upon the following conditions: 

1. They shall comply with and be subject to the same terms, conditions, and 
provisions as are imposed by this chapter upon foreign stock insurance com- 
panies, except as provided in the next succeeding paragraph and except that 
the maximum amount of insurance to be assumed by an individual underwriter 
upon any single risk for each kind of insurance shall not exceed 10 per centum 
of the value of the cash and securities deposited in trust by such underwriter, 
plus the share of admitted assets other than underwriter’s deposits of such 
Lloyd’s belonging to such underwriter, less the share of liabilities and reserves 
of such Lloyd’s allocable to such underwriter, but in no event shall it exceed 
10 per centum of the value of cash or securities deposited in trust by such under- 
writer ; 

2. They shall have and shall at all times maintain surpluses of not less than 
$300,000 in the aggregate and shall at all times have on deposit with an insurance 
department of a State of the United States, or with a bank or trust company 
designated by such insurance department, for the benefit of all policyholders 
within the United States the sum of at least $350,000 in cash or in securities such 
as are required for the investment of the assets of insurance companies au- 
thorized to do business in the District: Provided, That they shall not be required 
to establish or maintain such a deposit if they have on deposit in the hands of 
a bank or trust company in the United States as trustee cash deposits or securi- 
ties issued by the United States worth not less than $2,000,000 in the aggregate 
and held in trust for the benefit of all policyholders in the United States; 

3. They shall file with the Superintendent an authenticated copy of their 
powers of attorney and an authenticated copy of the trust agreement, or other 
agreement under which deposits made by underwriters are held; 

4. They shall notify the Superintendent forthwith of any amendments to 
their powers of attorney, deposit agreement, or other documents underlying their 
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organization, by filing with the Superintendent an authenticated copy of sya 
document as amended ; 

5. They shall notify the Superintendent forthwith of any change in their 
names or change of attorney-in-fact, or change of address of their attorney. 
in-fact ; 

6. In the case of an alien Lloyd’s their annual statement shall embrace only 
their condition and transactions in the United States, and may be verified 
by the oath of their resident manager or other person or persons having Proper 
authority ; 

7. There shall be filed with the Superintendent by the attorney-in-fact at the 
time of filing the annual statement, or more often if the Superintendent ro 
quires, a statement verified by the appropriate official of such Lloyd’s, Setting 
forth— 

(a) the names and addresses of all the underwriters of such Lloyd’s: 

(b) a description of the cash and securities deposited in trust by eag 
underwriter ; 

(c) the maximum amount of insurance assumed by each underwriter upop 
any single risk or each kind of insurance; 

(d) that the maximum amount of insurance assumed upon any single risk for 
each kind of insurance by any individual underwriter does not exceed the 
limitation provided for in paragraph one of this section. (Oct. 9, 1940, 54 Stat. 
1073, ch. 792, § 20a, eh. IT.) 


§ 35-1325. Certificate of authority, application by foreign or alien companies— 
Form and execution. 


A foreign or alien company, in order to procure a certificate of authority to 
transact business in the District shall make application therefor to the Superin. 
tendent on forms prescribed and furnished by the Superintendent. Such forms 
shall be executed for the company, by its president or vice president, or execp- 
tive officer corresponding thereto, and verified by such officer, and if a corpo 
ration the corporate seal shall be thereto affixed, attested by its secretary or 
other proper officer. (Oct. 9, 1940, 54 Stat. 1074, ch. 792, § 21, ch. IT.) 


§ 35-1326. Application for certificate of authority, foreign or alien companies— 
Delivery of instruments concerning company to Superintendent—Service of 
process—Deceptive names prohibited—Capital and surplus—Investments— 
Examination by Superintendent. 


A foreign or alien company shall deliver to the Superintendent (a) application 
of the company for a certificate of authority; (b) a copy of its articles of ip- 
corporation or articles of association and amendments thereto, duly certified 
by the proper officer of the State or country under whose laws the company is 
organized or incorporated, or if reciprocal, the power of attorney of the attorney- 
in-fact; (c) if an alien company, a copy of the appointment and authority of 
its United States manager, certified by a proper officer of the company; (d) a 
copy of its bylaws and regulations; (e) forms of contracts and policies it pro- 
poses to issue in the District, and forms of the applications therefor, if any; 
(f) the instrument authorizing service of process on the Superintendent.re 
quired by section 35-1327 ; (g) a statement of its financial condition and business 


as of the end of the preceding calendar year, complying as to form and verifica- | 


tion with the requirements of this chapter for annual statements, or financial 
statement as of such later date as the Superintendent may require; (h) a copy 
of the last report of examination, certified to by an insurance commissioner or 
other proper supervisory official; (i) a certificate from the proper official of the 
State or country wherein it is incorporated or organized, that it is duly incorpo- 
rated or organized and is authorized to write the kind or kinds of insurance 
which it proposes to write in the District. Before a certificate of authority to 
transact business in the District is issued to a foreign or alien company, such 
company shall satisfy the Superintendent that (a) the company is duly organ- 
ized under the laws of the State or country under whose laws it professes to 
be organized and is authorized to do the business it is transacting or proposes 
to transact; (b) its name is not the same as, or so deceptively similar to;*te 
name of any domestic company, or the name of any department of the Federal 
Government or existing corporation authorized to transact business in the Dis 
trict as to mislead the public or cause confusion; (c) if a stock company, it 
has a paid-up capital and surplus at least equal to the capital and surplus re 
quired by this chapter, or, if a mutual company or reciprocal, it has a surplus 
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and provision for contingent liability of policyholders at least equal to the sur- 
plus and provision for contingent liability of policyholders required by this 
chapter; (d) its funds are invested in accordance with the laws of its domicile, 
and in securities or property which afford a degree of financial security sub- 
stantially equal to that required for similar domestic companies. Before issuing 
a certificate of authority to a foreign or alien company, the Superintendent may 
cause an examination to be made of the condition and affairs of such company. 
(Oct. 9, 1940, 54 Stat. 1074, ch. 792, §22, ch. II.) 


§ 35-1327. Process, service upon foreign or alien companies by service on 
Superintendent—Force and effect—Registered letter to company—Proof of 
service—Penalty for failure to designate attorney for service of process. 


(a) Service of process upon unauthorized company.—(1) The issuance or 
delivery of a policy or contract of insurance in this District, to a citizen or resi- 
dent thereof, by a foreign or alien company transacting business in this District 
without a certificate of authority, shall be deemed equivalent to an appointment 
by such company of the superintendent and his successor or successors in office 
to be its true and lawful attorney upon whom may be served all lawful process 
in any action or proceeding against it, arising out of such policy or contract of 
insurance, and said issuance or delivery shall be a signification of its agreement 
that any such process against it which is so served shall be of the same legal 
force and validity as if served upon the company. 

(2) Service of such process upon the superintendent, and the responsibility 
of the superintendent in regard thereto, shall be in accordance with the provi- 
sions for service of process upon unauthorized companies as provided in subsec- 


ion (b). 

a) om for services of process.—Every foreign or alien company now or 
hereafter authorized to transact business in the District shall file with the super- 
intendent a duly executed instrument appointing and constituting him and his 
successors. true and lawful attorney for such company, upon whom all lawful 
process in any action or legal proceeding against it in the District may be served, 
and therein shall agree that any lawful process against it, which may be served 
upon its said attorney as herein provided, shall be of the same force and validity 
as if served upon the company, and that the authority thereof shall continue 
in force irrevocably so long as any liability of the company in the District shall 
remain outstanding. Such process shall be served by delivering to and leaving 
the same with the superintendent or his deputy, and service thereof upon such 
attorney shall be deemed service upon the company. The superintendent shall 
forthwith forward such process by prepaid registered mail to the company, or, 
in the case of an alien company, to the United States manager or last-appointed 
United States general agent of the company. The registry receipt evidencing 
the deposit.by the superintendent, or his deputy, of such process, in the United 
States mails in the manner herein prescribed, shall be prima facie evidence 
of the completion of such service. Failure of any such company to file such an 
instrument, or failure on the part of any such company to authorize such filing, 
shall not invalidate any service made by serving the superintendent. By ac- 
cepting a certificate of authority to transact business in the District every such 
company shall be held to have appointed the superintendent its true and lawful 
attorney. Any such company transacting business in the District without desig- 
nating an attorney for service of process as herein provided shall, upon informa- 
tion filed by the corporation counsel of the District in the police court of the Dis- 
trict, be fined upon conviction not less than $10 nor more than $500 for each day 
during which the company shall have operated in violation of this section. (Oct. 
9, 1940, 54 Stat. 1075, ch. 792, § 23, ch. IT.) 


§ 35-1328. Names of mutual or reciprocal companies—Requirements—Exceptions. 


Except as otherwise provided in section 35-1317, no mutual company shall be 
authorized to transact business in the District unless the name of such company 
shall .include-the word “mutual” and no reciprocal or interinsurance exchange 
shall beanthorized to transact business in the District unless the name or des- 
ignation under which reciprocal or interinsurance contracts are to be exchanged 
shall include the words “reciprocal” or “interinsurance exchange,” or be sup- 
plemented by the following words immediately below the name or designation 
under which such contracts are exchanged: “A reciprocal” or “an interinsurance 
exchange.” (Oct. 9, 1940, 54 Stat. 1076, ch. 792, § 24, ch. II.) 
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§ 35-1329. Premiums of mutual companies—Maximum required to be Stated 
Contingent premiums. 

The maximum premium shall be expressed in the policy of a mutual company, 
and it may be solely a cash premium, or may be a cash premium and an addi. 
tional contingent premium, which contingent premium shall be not less than the 
eash premium, but no mutual company, except as otherwise provided in Section 
35-1317, shall issue any policy for a cash premium without an additiona] Con- 
tingent premium until and unless it possesses a surplus of not less than $300,000 
(Oct. 9, 1940, 54 Stat. 1076, ch. 792, § 25, ch. IT.) ae 


§ 35-1330. Reserves, computation. 


In determining the financial condition of companies authorized under this 
chapter, allowance shall be made for proper and adequate reserves for liabilities 
including reserves for— , 

(a) Unpaid losses and the expenses of the adjustment thereof ; 

(b) Unearned premiums ; 

(c) Commissions, taxes, and all other legal obligations, contingent or Other. 
wise, of which the company has knowledge. 

The computation of such reserves shall be in accordance with the Provisions 
of the form of annual statement required under section 35-1311, and eye 
authorized company shall maintain such reserves at all times. (Oct. 9, 1949 
54 Stat. 1076, ch. 792, § 26, ch. II.) ‘ 


§ 35-1331. ‘Policy forms filed with the Superintendent—Power to disapprove 


The Superintendent may require that all policy forms used by every authorizeq 
company covering risks in the District be filed with the superintendent. The 
Superintendent shall have authority to disapprove the use in the District of any 
policy form which is inequitable, or does not comply with the requirements of 
the law of the District. (Oct. 9, 1940, 54 Stat. 1076, ch. 792, § 27, ch. IT.) 


§ 35-1332. Accident and health policies, required provisions. 


The Superintendent may require that the provisions and conditions contained 
in any policy of insurance against loss or damage from sickness or bodily injury 
or death of the insured by accident issued by any company authorized by this 
chapter to transact business in the District be made to conform to the require 
ments prescribed under section 35-712. (Oct. 9, 1940, 54 Stat. 1076, ch. 792, 
§ 28, ch. IT.) 


§ 35-1333. Discriminations prohibited. 


Discrimination between individual risks of the same class or hazard in the 
amount of premiums or rates charged for any policy, or in the benefits or amount 
of insurance payable thereon, or in any of the terms or conditions of such policy, 
or in any other manner whatsoever, is prohibited, and the Superintendent is em- 
powered after investigation to order removed at such time and in such manner 


as he shall specify any such discrimination which his investigation may reveal. | 


(Oct. 9, 1940, 54 Stat. 1077, ch. 792, § 29, ch. IT.) 


§ 35-1334. Agents and brokers—Policies to be executed by licensed and author- 
ized agents—All agreements contained in policy—Rebates prohibited—List 
of agents to be filed—Payment of premium to broker—Soliciting agent may 
not sign policy—Life, title, and ocean marine agents excepted. 

No company authorized to do business in the District shall, by its representa- 
tives or otherwise, make, write, issue, or deliver any contract of insuranee, surety, 
or indemnity, except title and ocean marine insurance, on any person, property, 
business activity, or insurable interest within the District except through reg- 


ularly constituted policy-writing agents or authorized salaried employees licensed | 


in the District as provided in this chapter. 

No such contract covering persons, property, business activities, or insurable 
interests in the District, except contracts of title and ocean marine insurance, 
shall be written, issued, or delivered by any authorized company or by any of 
its representatives unless such contract is duly countersigned in writing by 4 
person who is licensed as provided in this chapter to countersign such contracts, 
and no salaried officer, manager, or other. salaried employee of any authorized 
company, unless he be licensed as provided in this chapter, shall write, issue, 
or countersign any such contract. 

No company, agent, or salaried company employee shall make any agreement 
as to a policy other than that which is plainly expressed in the policy issued. 
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No company, agent, salaried company employee, or broker shall pay or offer 

1 y or allow as an inducement to any person to insure any rebate of premium 
a cae special favor or advantage whatever in the dividends to accrue thereon, 
, ans inducement whatever not specified in the policy. = 
a nvery company authorized by this chapter to do business in the District shall 
file annually with the Superintendent on or before the fifteenth day of April, and 
at such other times as they may be appointed, a list of agents and salaried em- 
joyees of said company who are authorized to solicit, write, effect, issue, OF 
deliver policies for such company in the District, except that the names of solicit- 
jng agents may be filed either by the company or by the policy-writing agent. 

Any policy-writing agent or salaried company employee authorized by any 
company to solicit, negotiate, bind, write, or issue policies or applications there- 
for shall, in any controversy between the insured or his representative and the 
said company, be held to be the agent of the company which issued or effected 
the policy solicited or so applied for, anything in the application or policy to the 
contrary notwithstanding. fae 

Any payment made by or on behalf of the insured to any broker for policies 
jssued to such broker for delivery to the insured or issued directly to the in- 
sured on the order of such broker, shall, in controversies between the insured 
and the company, be deemed to have been paid to the company. : 

No soliciting agent shall have any authority to countersign any policy. (Feb. 
22, 1958, 72 Stat. 22, Pub. L. 85-334, § 5.) 


§35-1335. Commissions to unlicensed persons prohibited. 

No company, policy-writing agent, soliciting agent, broker, or salaried em- 
ployee shall pay any money or commission or brokerage or give or allow any 
valuable consideration to any person for or because of service in the District in 
negotiating or effecting a policy on any person, property, business activity, or 
insurable interest in the district, unless said person is duly licensed in con- 
formity with this chapter as a broker or as an agent or salaried employee of 
the company issuing the policy. This section shall not apply to contracts of 
reinsurance, and shall not apply to persons and kinds of insurance exempted 
under section 35-1342. (Oct. 9, 1940, 54 Stat. 1077, ch. 792, § 31, ch. II.) 


§ 35-1336. Agents and brokers, license—Form of application—Request by com- 
pany or agent, form and contents—Bond of brokers—Written examination— 
Requirements for license—Waiver of examination—Issuance to individuals 
or firms—License for own business prohibited. 


Any person hereafter desiring to engage in business in the District as a policy- 
writing agent, soliciting agent, broker, or salaried company employee, as defined 
by this chapter shall, before engaging in such business, secure from the Superin- 
tendent a license authorizing him to engage in such business. The person to 
whom the license may be issued shall file sworn answers to such interrogatories 
as the Superintendent may require. Before the Superintendent shall issue or 
renew a license to any policy-writing agent, soliciting agent, or salaried com- 
pany employee, he shall require the company or policy-writing agent desiring 
the appointment of such person to certify— 

(a) That the person to be appointed, if not a salaried company employee, is 
a resident of this District, or that his principal office for the conduct of such 
business is in or will be maintained in the District ; 

(b) That he is personally known to the person making the certification; 

(c) That he has had experience or instructions necessary to the proper con- 
duct. of the kind or kinds of. business to which the license is to extend; 

(d) That he has a good business reputation, is trustworthy, and is worthy 
of a license. 

Resident and nonresident brokers shall, as a prerequisite to the issuance of a 
license, file with the Superintendent a corporate surety bond in an amount not 
less than $1,000 for the benefit of any person who may suffer loss resulting 
from fraud or dishonesty on the part of said resident or nonresident broker. 
Before the Superintendent shall issue a license to any policy-writing agent, 
soliciting agent, salaried company employee, or resident broker, who has not 
previously been licensed under this chapter, he shall personally, or through 
his deputy or any person regularly employed in the department, within a rea- 
sonable time, and in a designated place within the District, subject each such 
person to a personal written examination relating to such person’s knowledge 
of the kind or kinds of business to which the license may extend and his com- 
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petenecy to act as such policy-writing agent, soliciting agent, broker, or Salaried 
company employee. The Superintendent may in his discretion limit the scope ot 
such examination to such particular kind or kinds of business in which the 
person to be licensed is to be principally engaged. The Superintendent 

issue or renew such license as may be applied for when -he‘is satisfied that th 
person to be licensed is (a) competent and trustworthy and intends to act in 
good faith in the capacity involved by the license applied for, and that not more 
than 25 per centum of his commission income from business to which the license 
applies will result from policies the premiums on which are paid or are to fp 
paid in the manner set forth in paragraph (f) of section 35-1340 and (b) tha 
he has a good business reputation and has had experience, training, or education, 
or is otherwise qualified in the line or lines of business in which the liceng 
would entitle him to engage,-and, exeept-in the-case of a nonresident broker op 
salaried company employee, is a resident of the District, or maintains his prip. 
cipal office for the conduct of such business in the District; and (c) is reasonably 
familiar with the insurance laws of the District, and with the provisions, terms 
and conditions of the policies he is proposing to solicit, negotiate, or effect, and 
is worthy of a license. In the case of a nonresident applying for a broker's 
license, the Superintendent may waive the examination requirement and accept 
in lieu thereof evidence that the applicant holds a license as broker or agent jp 
the State where his principal business is conducted. The Superintendent may 
also waive the examination requirement in the case of any person who has begy 
licensed in the District prior to the effective date of this chapter. The examing. 
tion requirement shall be waived in the case of any applicant for a license under 
this section who holds a license under D.C. Code, section 35-425, if the company 
desiring the appointment of such applicant certifies in writing to the Superip. 
tendent that such applicant will solicit only accident and health insurance on its’ 
behalf. Licenses may be issued in the names of individuals, or in the names of 
firms, partnerships, or corporations, including banks, trust companies, real-estate 
offices, and building and loan associations: Provided, That on such licenses ip 


addition to the name of the applicant, there shall be listed the name of every 


member or officer of such firm, partnership, or corporation who solicits insurance 
or who countersigns policies: Provided further, That such named persons as 
well as the licensee shall be subject to all requirements of this chapter, and that 
the Superintendent shall have authority at any time to require the applicant 
fully to disclose the identity of all stockholders, partners, officers, and en- 
ployees, and he may in his discretion refuse to issue or renew a license in the 
name of any firm, partnership, or corporation if he is not satisfied that any 
officer, employee, stockholder, or partner thereof who may materially influence 
the applicant’s conduct, meets the standards of this section applicable to per- 
sons applying as individuals. No person shall be licensed as agent, broker, or 
salaried company employee when it appears to the Superintendent that said 
license is sought primarily for the purpose of obtaining commissions on policies 
on which he on his own account pays or is to pay the premiums, or on whith 
the premiums are paid or are to be paid by any person who receives or is to re 
ceive any benefit, direct or indirect, from the commissions obtained, or on which 
the premiums are paid or are to be paid by any partnership, association, or cor- 
poration of which he is a member. (Oct. 9, 1940, 54 Stat. 1073, ch. 792, § 32, 
ch. II; Apr. 22, 1944, 58 Stat. 192, ch. 173, § 3; June 30, 1953, 67 Stat. 120, ch. 
168 ; Feb. 22, 1958, 72 Stat. 23, Pub. L. 85-334, § 6.) 


§ 35-1337. Effective dates of licenses and proration of fees. 


All licenses issued under this chapter shall date from the first of the month in 
which the application for license is made, and shall expire on the 30th day of 
April next succeeding, and payment of the fees for such licenses shall be pr- 
rated accordingly. (Oct. 9, 1940, 54 Stat. 1079, ch. 792, § 33, ch. IT.) 


§ 35-1338. Temporary transfer of licenses—Renewal. 


In the event of the death or disability of any person licensed as a policy: 
writing agent, soliciting agent, or salaried company employee, the Superintend- 
ent may transfer such license to another person without the payment of an adéi- 
tional fee, and may renew such license: Provided, however, That no perso 
shall act as policy-writing agent, soliciting agent, or salaried company employe 
under any transferred license or renewal thereof for a period in excess of six 
consecutive months. (Oct. 9, 1940, 54 Stat. 1079, ch. 792, § 34, ch. II.) 
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35-1339. Renewal of licenses—Written notice of refusal to renew—Hearing— 
Application to court for leave to continue business pending appeal. 


Upon application for renewal of an expiring license and the payment of the 
applicable fee prescribed in section 35-1345, the Superintendent shall issue the 
license applied for when he is satisfied that the applicant therefor meets the 
conditions set forth in sections 35-1336 and 35-1340. Before the Superintendent 
shall refuse to renew any such license he shall give to the applicant an opportuni- 
ty to be fully heard and to introduce evidence in his behalf. If the Superintend- 
ent shall refuse to renew any such license he shall give the applicant written no- 
tice thereof and he shall not, for a period of ten days from the date of that notice, 
take any action to stop the applicant from continuing in business, within which 

od the applicant may apply to any court as provided in section 35-1349 here- 
of, for leave, in the discretion of the court, to continue in business until an appeal 
from such refusal is decided. (Feb. 22, 1958, 72 Stat. 25, Pub. L. 85-334, § T.) 


§ 35-1340. Revocation and suspension of licenses—Grounds for—Notice and hear- 
ing—Evidence. 


The Superintendent may revoke or suspend the license of any policy-writing 
agent, soliciting agent, broker, or salaried company employee when and if, after 
investigation, it appears to the Superintendent that any license issued to such 
person was obtained by fraud or misrepresentation, or that such person has 
otherwise shown himself untrustworthy or incompetent to act in any of the 
foregoing capacities, or that such person has— 

(a) violated any of the provisions of the insurance laws of the District; or 

(b) has failed within a reasonable time to remit to any company all moneys 
which he has collected, and to which the company is entitled; or 

(e) has been guilty of rebating or has misrepresented the provisions of the 
policies which he is selling, or the policies of other companies; 

‘(d) has countersigned policies in blank; or that 

(e) more than 25 per centum of his commission income from business to which 
the license applies results from policies the premiums on which are paid or are 
to be paid in the manner set forth in paragraph (f) of this section; or that 

(f) said license is being used primarily for the purpose of obtaining com- 
missions on policies on which he, on his own account, pays or is to pay the 
premiums, or on which the premiums are paid or are to be paid by any person 
who receives or is to receive any benefit, direct or indirect, from the commissions 
obtained, or on which the premiums are paid or are to be paid by any partner- 
ship, association, or corporation of which he is a member. 

Before the Superintendent shall revoke or suspend the license of any such 
person he shall give to such person an opportunity to be fully heard, and to 
introduce evidence in his behalf: Provided, That in lieu of revoking or suspending 
the license of any policy-writing agent, soliciting agent, broker, or salaried com- 
pany employee for causes enumerated in this section after hearing as herein 
provided, the Superintendent may subject such person to a penalty of not more 
than $200 when in his judgment he finds that public interest would be best served 
by the continued operation of such person. The amount of any such penalty shall 
be paid by such person through the office of the Superintendent to the Collector 
of Taxes, District of Columbia. At any hearing provided by this section, the 
Superintendent shall have authority to administer oaths to witnesses. Anyone 
testifying falsely after having been administered such an oath shall be subject 
to the penalties of perjury. (Feb. 22, 1958, 72 Stat. 25, Pub. L. 85-334, § 8.) 


§ 35-1341. Unauthorized solicitation or representation. 


It shall be unlawful for any person, without conforming to the provisions of 
this chapter, directly or indirectly to represent himself as having authority to 
solicit, negotiate, effect, procure, receive, or forward directly or indirectly any 
policy or renewal thereof, or to attempt to effect insurance, surety, or indemnity 
contracts covering any person or insurable interest in the District, or to counter- 
sign any policy or renewal thereof. (Oct. 9, 1940, 54 Stat. 1080, ch. 792, § 37, ch. IT). 


§ 35-1342. Exemption from license—Sale of accident insurance in railroad ticket 
offices, common carriers—Travel bureau—Business of ocean marine insur- 
ance, insurance covering railroad property and other common carriers. 

The provisions of this chapter relating to the licensing of policy-writing agents, 
soliciting agents, salaried company employees, and brokers shall not apply to the 
sale of personal accident insurance in the ticket offices of railroad companies or 
other common carriers, or in the offices of travel bureaus, nor to the business of 
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ocean aie nor to insurance covering the property of railroad com 
panies and other common carriers engaged in interstate commerce ; 
1958, 72 Stat. 26, Pub. L. 85-334, § 9.) ce. (Feb. 2 


§ 35-1343. Agents prohibited from representing unauthorized com i 
” : Daa = : ~ panies—* 
panies” defined—Penalties—Civil liability—Exceptions—Prosecution, re 


Except as provided in section 35-1344, no person shall act as agent in the 
trict for any company which is not authorized to do business in the District 
shall any person directly negotiate for or solicit applications for policies ph. 
for membership in, any company which is not authorized to do business in ‘the 
District. The term “company” as used in this section shall include any ounei 
tion, society, company, corporation, joint-stock company, individual, partnership 
trustee, or receiver engaged in the business of assuming risks of insuranee 
surety, or indemnity, and any Lloyd’s organization, assessment, or cooperatine 
fire company, or any reciprocal or interinsurance exchange, and any compane 
association, or society, whether organized for profit or not, conducting a bent 
ness, including any of the principles or features of insurance, surety, or in. 
demnity. Any person who violates any provision of this section upon convicti 
shall be fined not less than $100 nor more than $1,000 for each offense, or be . 
prisoned for not more than twelve months, or both, and any such person shall be 
personally liable to any resident of the District having claim against any sya 
unauthorized company under any policy which said person has solicited or 
negotiated, or has aided in soliciting or negotiating: Provided, That the Dro 
visions of this section shall not apply to any person who negotiates with an wp. 
authorized company for policies covering his own property or interests, nor shall 
the provisions of this section apply to the officers, agents, or representatives of 
any company which is in process of organization under the laws of the District, 
and which is authorized temporarily to solicit or secure memberships or applica. 
tions for policies for the purpose of completing such organization. Prosecutions 
for violations of this section shall be upon information filed in the Municipal 
Court for the District of Columbia by the corporation counsel or any of his ag. 
sistants. (Feb. 22, 1958, 72 Stat. 26, Pub. L. 85-334, § 10.) 


§ 35-1344. License to write policy in unauthorized company when no authorized 
company available—Taxation—Reports, form, and contents—Revocation or 
refusal. 

Any agent or broker licensed in the District may, upon payment of a license 
fee, as provided under section 35-1345, be licensed to procure policies from com- 
panies which are not authorized to do business in the District where such per. 
son is, after diligent effort, unable to procure policies to cover the kind or kinds 
of business required from companies duly authorized to transact business in the 

District. Each agent or broker so licensed shall pay to the collector of taxes, 

through the superintendent, on February 1 and August 1 of each year, a sum 

equal to 2 per centum of the amount of the gross premiums upon all kinds of 
policies procured by him during the immediately preceding six months’ period 
ending December 31 and June 30, respectively, and, in default of such payment, 
the superintendent, through the corporation counsel, may bring suit to recover the 
same. Each agent or broker so licensed to procure policies from unauthorizeé 
companies shall execute and file with the department on or before the 10th day 
of each month an affidavit covering the transactions of the previous calendar 

month, setting forth (1) the description and location of the insured property o 

risk, and the name of the assured; (2) the amount insured in the policy or cor 

tract: (3) the gross premiums charged thereon; (4) the name of the company 
whose policy or contract is issued, and the kind or kinds of business effected ; and 

(5) that said agent or broker after diligent effort was unable to procure the 

policies or contracts required to protect the property or risk described in the 

affidavit from companies duly authorized to transact business in the District. 

Each agent or broker so licensed to procure policies from unauthorized com 
panies shall keep a separate account of the business transacted thereunder, 
which shall be open at all times to the inspection of the superintendent. The 
license provided for in this section may be revoked or renewal thereof refused 
for failure to pay the tax or to file the affidavit specified herein, or if the agent 
or broker procured policies from unauthorized companies without exercising 
diligent effort to secure the required business in duly authorized companies, of 
if the agent or broker procured policies from unauthorized companies whose 
standards of solvency and management do not meet the requirements necessary 
for the protection of the policyholders, or if the agent or broker has placed with 
any unauthorized company any risk which could be placed with an authorize 
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company except for abnormal provisions of the policy, or if the agent or broker 
has procured from an unauthorized company any policy which covers a risk of 
q class generally covered in the District by authorized companies and which 
authorized companies would cover at a rate not higher than that charged by 
authorized companies on other District risks of the same class. (Oct. 9, 1940, 
54 Stat. 1080, ch. 792, § 40, ch. IT; Apr. 22, 1944, 58 Stat. 192, ch. 173, § 4.) 


§ 35-1345. License fees. 


Annual fees to be paid through the superintendent to the collector of taxes 
for licenses issued under this chapter shall be as follows: 

(a) For policy-writing agent or for firms, partnerships, or corporations li- 
censed as such, $50, without regard to the number of companies represented : 
Provided, That, in the case of firms, partnerships, and corporations, an addi- 
tional fee of $5 shall be charged for each person in excess of two who is named 
in such license as required under section 35-1336. 

(b) For soliciting agent, $5 for each company represented by such soliciting 
agent, or for each company represented by any policy-writing agent through 
which such soliciting agent solicits: Provided, That no soliciting agent shall be 
required to pay for soliciting agents’ licenses a sum in excess of $15 for any 
one licensing year. 3 ; se pee 

(c) For salaried company employee authorized to sign policies and to solicit 
insurance, $50, without regard to the number of companies represented by such 
salaried company employee. 

(d) For salaried company employee authorized to solicit but not authorized 
to sign policies, $5 for each company represented by said employee: Provided, 
That the aggregation of such fees shall not exceed $15 for any one license year. 

(e) For nonresident or resident brokers, $25, except that the fee shall be $5 
in case the applicant for a resident broker’s license is subject also to the fee 
prescribed under paragraphs (a) or (c) hereof. 

(f) For license to procure lines in unauthorized companies, $15. 

(g) Under the license issued to any policy-writing agent or salaried company 
employee, Or in the name of any firm, partnership, or corporation as provided 
under section 35-1336, and for which license a fee has been paid in accordance 
with paragraphs (a) or (c) hereof, there may be added names of persons who 
are employed in or who actively function through the District office of the 
policy-writing agent, salaried company employee, or firm, partnership, or corpora- 
tion, and who have company authority to sign but not to solicit policies. For 
such persons there shall be charged a fee of $1 per year for each company 
whose policies such person is authorized to sign. 

(h) Broker’s licenses may be issued in the names of individuals, firms, part- 
nerships, or corporations. In the case of firms, partnerships, or corporations, 
the authority to solicit shall extend only to the individuals who are designated 
in the license and in the application therefor as having authority to solicit, and 
there shall be charged for each such individual in excess of two an additional 
fee of $5. 

(i) Licenses to procure lines in unauthorized companies shall be issued in the 
names of individuals only. (Oct. 9, 1940, 54 Stat. 1081, ch. 792, § 41, ch. IT.) 


$35-1346. Testimony—Production of books—No refusal because of self-incrimi- 
nation—Exemption from punishment except for perjury. 


No person shall be excuse from testifying or from producing books, accounts, 
and papers in any proceeding based upon or growing out of any violation of 
the provisions of this chapter, on the ground or for the reason that the testimony 
or evidence, documentary or otherwise, required of him may tend to incriminate 
him or subject him to penalty or forfeiture, but no person having so testified 
shall be prosecuted or subjected to any penalty or forfeiture for or on account 
of any transaction, matter, or thing concerning which he may have testified or 
produced any documentary evidence: Provided, That no person so testifying 
shall be exempted from prosecution or punishment for perjury : Provided further, 
That the immunity hereby conferred shall extend only to a natural person who, 
in obedience to a subpena, gives testimony under oath or produces evidence, 


ake cr otherwise, under oath. (Oct. 9, 1940, 54 Stat. 1082, ch. 792, 
42, ch. IT.) 


§ 35-1347. Penalties not otherwise prescribed. 


Any person who violates any of the provisions of this chapter, or fails to 
comply with any duty imposed upon such person by any of the provisions of 
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this chapter, for which violation or failure no penalty is elsewhere providgy 
by this chapter, or by the laws of the District, shall, upon conviction thereog 
be fined for each offense not exceeding $1,000 or be imprisoned for not mom 
than twelve months, or both. Prosecutions authorized by this section shall 
be upon information filed in the police court by the corporation counsel or any 
of his assistants. (Oct. 9, 1940, 54 Stat. 1082, ch. 792, § 43, ch. IT.) 


§ 35-1348. Appeal from Superintendent to Commissioners—Time for—Hearing 
on appeal—Effect of Commissioners’ decision. 

Any person aggrieved by any action of the superintendent may, within twenty 
days after such action was taken, appeal in writing from such action to the 
Commissioners. The hearings on said appeal may be either orally or in wr 
at the discretion of the commissioners, and they shall not be required to take 
evidence on such appeal. The decision of the commissioners on any question of 
fact on such appeal shall be final and conclusive, except the appeal provided for 
herein shall not affect the right to proceed under the provisions of section 35- 
1349. (Oct. 9, 1940, 54 Stat. 1082, ch. 792, § 44, ch. II.) 


§ 35-1349. Court proceedings—Superintendent not liable for costs, damages, or 
to give supersedeas bond. 

Any person affected by an order, ruling, proceeding, or action of the superip. 
tendent, or any person acting in his behalf and at his instance, may contest the 
validity of the same in any court of competent jurisdiction by appeal or through 
any other appropriate proceedings. In said proceedings and appeals said 
superintendent shall not be taxed with any costs, nor shall he be requireq w 
give any supersedeas bond or security for costs or damages on any appeal what- 
soever. Said superintendent shall not be liable to suit or action or for any 
judgment or decree for any damages, loss, or injury claimed by any person 
on any appeal taken by said superintendent in any case, nor shall said super. 
intendent be required in any case to make any deposit for costs or pay for 
any service to the clerks of any court or to any marshal of the United States 
(Oct. 9, 1940, 54 Stat. 1082, ch. 792, § 45, ch. IT.) 


§ 35-1350. Constitutionality. 


Should any section or provision of this chapter be held unconstitutional or 
invalid, the validity of the chapter as a whole, or of any part thereof, other than 
the part decided to be unconstitutional or invalid, shall not be affected. (et. 
9, 1940, 54 Stat. 1083, ch. 792, § 47, ch. IT.) 


CHAPTER 14.—REGULATION OF FIRE INSURANCE RATES 


§ 85-1401. Definitions. 


In this chapter, unless the context, otherwise requires— 

“District” means the District of Columbia; 

“Superintendent” means the superintendent of insurance of the District of 
Columbia ; 

“Company” means any insurer, whether stock, mutual, reciprocal, interinsurer, 
Lloyd’s, or any other form or group of insurers; 

“Agent” means and shall include any individual, co-partnership, or corporation 
acting in the capacity of or licensed as a “policy-writing agent,” “soliciting 
agent,” or “salaried company employee,” as defined under section 35-1303; and 

“Broker” means any person who for a consideration acts or aids in any manner 
in the solicitation or negotiation on behalf of the assured of contracts of 
insurance. (June 1, 1944, 58 Stat. 267, ch. 224, $1.) 


§ 35-1402. Rates included in and excluded from regulation. 


The provisions of this chapter shall apply to insurance in the District of 
Columbia against loss of or damage to property or any valuable interest therein 
by or as a consequence of fire, lightning, tornado, windstorm, and explosion, 
or any one or more of such hazards, including all supplemental, additional, 
or extended forms of coverage written in connection with fire insurance, and 
including any policy which insures property, while it is at a permanent location, 
against the hazard of fire, lightning, tornado, windstorm, or explosion; bit this 
chapter shall not apply to ocean marine, transportation, boiler and machinery, 


ee 
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or motor-vehicle insurance, nor to insurance covering the property of interstate | 


common carriers, nor to any form of insurance designated by the Superintendent 
as inland marine insurance. (June 1, 1944, 58 Stat. 267, ch. 224, § 2.) 
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§ 35-1408. Adjustment of rates—Powers and duties of Superintendent—Removal 
of discriminations—Appeal from Superintendent’s rulings. 


The Superintendent is empowered to investigate the necessity for an adjust- 
ment of the rates on any or all risks or classes of risks within the scope of this 
chapter, and to order an adjustment of such rates whenever he determines, after 
investigation of the experience showing premiums and losses for a period of 
not less than five years next preceding such investigation, that the rates for 
any one or more classes of risks are excessive, inadequate, or unreasonable. In 
determining the necessity for an adjustment of rates, the Superintendent shall 
give consideration to all factors reasonably attributable to the risks, to the 
conflagration or catastrophe hazard, both within and without the District, and 
to a reasonable profit. The Superintendent is also empowered, after investiga- 
tion, to order removed, at such time and in such manner ashe shall specify, any 
unfair discrimination existing between individual risks or classes of risks. 

person, firm, or corporation aggrieved by any order, ruling, proceeding, 
or action of the Superintendent, or any person acting in his behalf and at his 
instance, may appeal to the Commissioners of the District, or contest the validity 
of such order, ruling, proceeding, or action in any court of competent jurisdiction 
by appeal or through any other appropriate proceedings, as provided under 
sections 35-1348 and 35-1349. (June 1, 1944, 58 Stat. 267, ch. 224, § 3.) 


§ 35-1404. Organization of rating bureau—Membership—Powers and duties— 
Apportionment of expenses. 

Within one hundred and twenty days after June 1, 1944, and under the 
supervision of the Superintendent, the insurance companies authorized to effect 
insurance in the District against the risk of loss or damage by hazards within 
the scope of this chapter shall organize a rating bureau~-foer the purpose of 
administering rates for such insurance, and all such companies now or hereafter 
authorized to transact such business in the District shall be members of such 
pureau. The government of the rating bureau shall be vested in its members and 
it shall not be subject to the direction or control of any other bureau, association, 
corporation, company, individual, or group of individuals. The rating bureau 
shall have power to establish reasonable agreements and bylaws for its govern- 
ance, and shall be permitted to adopt reasonable rules and regulations necessary 
to carry out its functions, but such agreements, bylaws, rules, and regulations 
shall not be inconsistent with the provisions of this chapter, and the same and 
amendments thereto shall be approved by the Superintendent before becoming 
effective. The rating bureau, subject to the approval of the Superintendent, 
shall apportion the expenses of its operation among its members in proportion 
to the premium income on risks in the District. (June 1, 1944, 58 Stat. 268, ch. 


224, § 4.) 


§ 35-1405. Standard provisions required in policies—Deviations—Duration of 
deviation—Rate in excess of standard. 


No company, agent, or broker shall issue or deliver, or offer to issue or deliver, 
or knowingly permit the issuance or delivery of, any policy of insurance in the 
District which does not conform to the requirements approved by the Superin- 
tendent: Provided, however, That a company may deviate from such require- 
ments if the company has filed with the rating bureau and with the 
Superintendent the deviation to be applied, and provided such deviation is 
approved by the Superintendent. If approved, the deviation shall remain in 
foree for a period of one year from the date of approval by the Superintendent, 
unless such approval is withdrawn by the Superintendent for cause after notice 
to the insurer, or withdrawn by the insurer with the approval of the 
Superintendent. 

It is further provided that a rate in excess of that promulgated by the rating 
bureau may be charged, provided such higher rate is charged with the knowledge 
and written consent of the insured and the Superintendent. (June 1, 1944, 58 
Stat. 268, ch. 224, § 5.) 


§ 35-1406. Rating bureau records—Agency records. 


The rating bureau shall keep a record of all rates, schedules, and proceedings. 
Every agent shall keep a record of every policy contract issued by or through his 
agency. (June 1, 1944, 58 Stat. 268, ch. 224, § 6.) 


§ 35-1407. Examination by Superintendent—Consolidated reports of classified 
experience by rating bureau. 


The Superintendent, his deputy, or duly authorized examiner, is authorized 
and empowered to examine all records of the rating bureau, companies, and 
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agents, and to require every company to furnish statistical reports of premiums 
and losses in such form and according to such classifications as the Superinteng. 
ent shall prescribe and any other information which the Superintendent 
deem necessary for the administration of this chapter. The Superintendent 
may require the rating bureau to consolidate the reports of classified experience 
(June 1, 1944, 58 Stat. 269, ch. 224, § 7.) 


§ 35-1408. Effectiveness of rates, rating methods, rules, policy forms, ete, gj 
pendent upon filing with and approval of Superintendent. 
No rate, premium, schedule, rating method, rule, bylaw, agreement, or 

tion shall become effective or be charged, applied, or enforced in the District by 
the rating bureau, or by any company, agent, or broker governed by the proyj. 
sions of this chapter, until it shall have been first filed with and approved by the 
Superintendent: Provided, That a rate or premium used or charged in accord. 
ance with a schedule, rating method, or rule previously approved by the Superip. 
tendent need not be specifically approved by the Superintendent. No company, 
agent, or broker shall issue any form of policy, clause, warranty, rider, or @ 
dorsement until such form shall have been filed with and approved by the Super. 
intendent. (June 1, 1944, 58 Stat. 269, ch. 224, § 8.) 


§ 35-1409. Penalties. 


Any company or any agent or broker guilty of violating any of the provisions 
of this chapter shall be subject to the provisions of sections 35-1306 and 35-1340, 
(June 1, 1944, 58 Stat. 269, ch. 224, § 9.) 


CHAPTER 15.—REGULATIONS OF CASUALTY AND OTHER INSURANCE Ratss 

§ 35-1501. Definitions. 

In this chapter, unless the context otherwise requires— 

“District” means the District of Columbia. 

“Superintendent” means the Superintendent of Insurance of the District of 
Columbia. 

“Insurance” includes (but is not limited to) fidelity, surety, and guaranty 
bonds. 

“Company” means any insurer, whether stock, mutual, reciprocal, interinsurer, 
Lloyd’s, or any other form of group of insurers. 

“Policy” means an insurance policy or contract as defined by chapter 18 of 
this title. 

“Agent” means and shall include any individual, copartnership, or corporation 
acting in the capacity of or licensed as a “policy-writing agent,” “soliciting 


agent,” or “salaried company employee” as defined by chapter 13 of this title, 
(May 20, 1948, 62 Stat. 242, ch. 324, §1.) 


§ 35-1502. Scope of chapter. 


This chapter shall apply to all forms of casualty, motor vehicle, explosion, 
sprinkler leakage, and inland marine insurance in the District and to all forms 
of insurance within the scope of chapter 13 of this title, except those forms of 
insurance not enumerated herein which are within the scope of chapter 14 of this 
title: Provided, That this chapter shall not apply to reinsurance other than 
joint reinsurance to the extent provided in this chapter, and shall not apply to: 

(a) Insurance of vessels or craft, their cargoes, marine builders’ risks, marine 
protection and indemnity, or other risks commonly insured under marine, as 
distinguished from inland marine, insurance policies; (b) title insurance; 
(ec) accident and health insurance; (d) insurance against loss of or damage to 
aircraft or to liability, other than workmen’s compensation and employers’ 
liability, arising out of the ownership, maintenance, or use of aircraft; (e) to 
insurance issued to self-insurers and insuring against loss in excess of at least 
$10,000 resulting from any one accident or event, except when rates therefor are 
made by a rating organization. (May 20, 1948, 62 Stat. 242, ch. 324, §2.) 


EFFECTIVE DATE 
See note following § 35-1501. 


§ 35-1503. Making of rates. 

(a) Rates for insurance within the scope of this chapter shall not be exces 
sive, inadequate, or unfairly discriminatory. 

(b) Due consideration shall be given to past and prospective loss experience 
within and outside the District, to physical hazards, to safety and loss preven- 
tion factors, to underwriting practice and judgment, to catastrophe hazards, if 
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to a reasonable margin for underwriting profit and contingencies; to 
dividends, savings, or unabsorbed premium deposits allowed or returned by 
companies to their policyholders, members, or subscribers; to past and prospec- 
tive expenses both country-wide and those specially applicable to the District; 
to whether classification rates exist generally for the risks under consideration; 
to the rarity or peculiar characteristics of the risks; and to all other relevant 
factors within and outside the District. ; ; F 

(ec) Nothing in this section shall be taken to prohibit as unfairly discrimina- 
tory the establishment of classifications or modifications of classifications of 
risks based upon the size, expense, management, individual experience, location 
or dispersion of hazard, or any other reasonable considerations attributable to 
guch risks provided such classifications and modifications apply to all risks 
under the same or substantially similar circumstances or conditions. 

(d) Nothing in this chapter shall be construed to require uniformity in 
insurance rates, classifications, rating plans, or practices. 

(e) Nothing in this chapter shall abridge or restrict the freedom of contract 
of companies, agents, brokers, or employees with reference to the commissions 
or salaries to be paid to such agents, brokers, or employees by companies. 

(f) Rates may become effective immediately upon filing or at such future 
time as the company or rating organization making them may specify. They 
shall thereafter remain in effect unless and until changed by the company or 
rating organization making them, or adjusted by order of the Superintendent in 
accordance with the provisions of this chapter. Rates for contracts or policies 
described in the last sentence of subsection (c) of section 35-1504 may become 
effective when made and filing thereof shall be made promptly thereafter. 

(g) No company, agent, or broker shall make, issue, or deliver, or knowingly 
permit the making, issuance, or delivery of any policy of insurance within the 
scope of this chapter contrary to pertinent filings which are in effect for the 
company aS provided in this chapter, except that upon the written application 
of the insured stating his reasons therefor, filed with and approved by the 
Superintendent, a rate in excess of that provided by a filing otherwise applicable 
may be used on any specific risk. (May 20, 1948, 62 Stat. 243, ch. 324, $3.) 


$35-1504. Supervision of rates. 


(a) On and after July 1, 1948, every company shall file with the Superintend- 
ent, either directly or through a licensed rating organization of which it is a 
member or subscriber, except as to rates on inland marine risks which are not 
made by a rating organization and which by general custom of the business 
are not written according to manual rates or rating plans, all rates and rating 
plans, rules, and classifications which it uses or proposes to use in the District. 

(b) Whenever it shall be made to appear to the Superintendent, either from 
his own information or from complaint of any party alleging to be aggrieved 
thereby, that there are reasonable grounds to believe that the rates on any 
or on all risks or classes of risks or kinds of insurance within the scope of this 
chapter are not in accordance with the terms of this chapter, it shall be his 
duty, and he shall have the full power and authority, to investigate the neces- 
sity for an adjustment of any or all such rates. 

(c) After such an investigation of any such rates, the Superintendent shall, 
before ordering any appropriate adjustment thereof, hold a hearing upon not 
less than ten days’ written notice specifying the matters to be considered at 
such hearing, to every company and rating organization which filed such rates, 
provided the Superintendent need not hold such hearing in the event he is 
advised by every such company and rating organization that they do not desire 
such hearing. If after such hearing the Superintendent determines that any 
or all of such rates are excessive or inadequate, he shall order appropriate 
adjustment thereof. Pending such investigation and order of the Superintendent, 
rates shall be deemed to have been made in accordance with the terms of this 
chapter. No order of adjustment shall affect any contract or policy made or 
issued prior to the effective date of such order unless (i) the adjustment to be 
effected is substantial and exceeds the cost to the companies of making the 
adjustment and (ii) the order is made after the prescribed investigation and 
hearing and within thirty days after the filing of rates affected. In no event 
shall an order of adjustment affect an existing contract or policy other than 
one of workmen’s compensation or automobile liability insurance required by 
law, order, rule, or regulation of a public authority, or a contract or policy of 
any type as to which the rates are not, by general custom of the business or 
because of rarity and peculiar characteristics, written according to normal 
classification or rating procedure. 
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(ad) In determining the necessity for an adjustment of rates, the Superinteng. 
ent shall be bound by all of the provisions of section 35-1503. 

(e) The Superintendent is further empowered to investigate and to .erder 
removed at such time and in such manner as he shall specify and unfaiy 
discrimination existing between individual risks or classes of risks. (May 2 
1948, 62 Stat. 243, ch. 324, § 4.) ; 


§ 35-1505. Cooperative and concerted action authorized. 


Subject to the provisions of this chapter, two or more companies may eooper. 


ate or act in concert with each other— 

(a) as a rating organization, for the purpose of making rates, rating 
plans, or rating systems. No company shall be deemed to be a rating op. 
ganization ; 

(b) as an advisory organization, for the purpose of preparing policy forms, 
making underwriting rules, surveys, or inspections incident to but not ip. 
cluding the making of rates, rating plans or rating systems, or coll 
and furnishing to companies or rating organizations loss or expense statistics 
or other statistical data, and acting in an advisory as distinguished from 
a rate making capacity ; 

(ec) as a group or fleet of companies operating under the same genera] 
management and control, for the purpose of conducting a complete ingyr. 
ance service; 

(d) as a group, association, or other organization for the purpose of 
joint underwriting or joint reinsurance, or of equitable apportionment and 
proper rating of insurance which may be afforded applicants who are in 
good faith entitled to but who are unable to procure such insurance through 
ordinary methods. 

No company shall be required by this chapter to be a member or subscriber 
of any rating organization. (May-20, 1948, 62 Stat. 244, ch. 324, § 5.) 


§ 35-1506. Cooperative and concerted action regulated. 


(a) Every group, association, or other organization of companies authorized 
to act as such under the terms of this chapter, except groups or fleets described 
in subsection (c) of section 35-1505, shall file with the Superintendent (1) a 
copy of its constitution, its articles of agreement or association, or its certificate 
of incorporation, and of its bylaws, rules, and regulations governing the conduct 
of its business; (2) a list of its members and subscribers, if any; (3) the name 
and address of a resident of the District upon whom notices or orders of the 
Superintendent or process affecting it may be served ; and shall notify the Super- 
intendent promptly of any change in the foregoing. 

(b) No group, association, or organization shall engage in any unfair or w- 
reasonable practice in the conduct of its business. 

(c) No rating organization shall conduct its business with respect to insurance 
on risks located within the District without a license from the Superintendent. 
To obtain such a license, a rating organization shall, in addition to the matters 
specified in subsection (a) of this section, supply to the Superintendent a state 
ment relating to its qualifications as a rating organization and its ability ade 
quately to administer the rates, rules, and regulations which it may make in 
behalf of its members and subscribers. 

If the Superintendent finds that the applicant is competent, trustworthy, and 
otherwise qualified to act as a rating organization, he shall forthwith issue a 
license specifying the kinds of insurance and subdivisions thereof for which the 
applicant is authorized to act as a rating organization, but, if the Superintendent 
does not so find within thirty days after he has received such application, he 
shall, at the request of the applicant, give the applicant a full hearing. 

Licenses issued pursuant to this section shall remain in effect until suspended 
or revoked by the Superintendent unless voluntarily surrendered by the rating 
organization. The fee for said license shall be $250 and shall be paid by the 
applicant through the Superintendent to Collector of Taxes, District of Columbia. 
Licenses issued pursuant to this section may, at the request of the rating 
organization, be amended by the Superintendent so as to include authority with 
respect to additional kinds of insurance and subdivisions thereof, provided the 
rating organization satisfies the Superintendent that such amendment would 
not in any way be contrary to or inconsistent with the provisions of this chapter: 
Provided, That an additional fee in the amount of $50 shall be charged for such 
amendment. 
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The license of any rating organization may be suspended or revoked by the 
Superintendent for failure to comply with this chapter or for incompetence or 
yntrustworthiness. The Superintendent shall not revoke or suspend the license 
of any rating organization until he has given it not less than thirty days’ 
Sotice of ‘the proposed revocation or suspension and of the grounds alleged 
therefor and has afforded the rating organization an opportunity to be heard. 
In lien of revoking or suspending the license of any rating organization after 
nearing and for the causes named herein, the Superintendent may subject such 
rating organization to a penalty of not more than $250 when in his judgment 
he finds that the public interest would be best served by the continued operation 
of the rating organization. The amount of any such penalty shall be paid by 
the-rating organization through the Superintendent to Collector of Taxes, Dis- 
trict of-Cohumbia. f 1S 

(ad). Every licensed rating organization shall, subject to reasonable rules and 
regulations, permit any company not a member to be a subscriber to its rating 
services for any kind of insurance or subdivision thereof for which it is author- 
jzed to act; shall give notice of changes in such rules and regulations to its 
subscribers; and shall furnish its rating service without discrimination to its 
members and subscribers. 

(e) No licensed rating organization shall adopt any rule, effect any agree- 
ment, or take any action contrary to or inconsistent with the provisions of this 
chapter or which would have the effect of prohibiting, restricting, or regulating 
the payment or allowance by any of its members or subscribers of dividends, 
savings, or unabsorbed premium deposits; nor practice or sanction any plan or 
act of boycott, coercion, or intimidation ; nor enter into or sanction any contract 
or act by which any person is restrained from lawfully engaging in the business 
of insurance. 

(f) Every member of or subscriber to a licensed rating organization shall 
adhere to the filings made on its behalf by such organization except that any 
such member or subscriber may deviate from such filings if it has filed with the 
rating organization and with the Superintendent the deviation to be applied 
and information necessary to justify the deviation and provided such deviation 
is approved by the Superintendent. If approved, the deviation shall remain in 
force until such approval is withdrawn by the Superintendent after notice to 
the company or withdrawn by the company with the approval of the Super- 
intendent. The Superintendent shall approve any such deviation unless he finds 
that the deviation to be applied would not be uniform in its application or would 
be inconsistent with the provisions of this chapter, but unless he approves the 
deviation within thirty days he shall, within a reasonable time, grant a hearing 
to the applicant at the applieant’s request. (May 20, 1948, 62 Stat. 245, ch. 
324, § 6.) 


§ 35-1507. Information to be furnished by companies. 


(a) Every rating organization and every company which makes its own rates 
shall, within a reasonable time after receiving written request therefor and upon 
payment of such reasonable charge as it may make, furnish to any insured af- 
fected by a rate made by it, or to the authorized representative of such insured, 
all pertinent information as to such rate. 

(b) Every rating organization and every company which makes its own rates 
shall provide within the District reasonable means whereby any person aggrieved 
by the application of its rating system may be heard, in person or by his author- 
ized representative, on his written request to revise the manner in which such 
rating system has been applied in connection with the insurance afforded him. 
If the rating organization or company fails to grant or reject such request within 
thirty days after it is made, the applicant may proceed in the same manner as if 
his application.had been rejected. Any party affected by the action of such 
rating organization or sich company’ on such request may, within thirty days 
after written notice of such action, appeal to the Superintendent, who, after a 
hearing held upon not less than ten days’ written notice to the appellant and to 
such rating organization or company, may affirm or reverse such action. 

(c) No company, agent, broker, or rating organization may willfully withhold 
required information from or give false or misleading information to the 
Superintendent. 

(d) No company, agent, or broker shall fail to furnish to an insured any 
policy or comparable evidence of insurance to which the insured is entitled. 
(May 20, 1948, 62 Stat. 246, ch. 324, § 7.) 
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§ 35-1508. Authority and duty of superintendent. 

In addition to any powers hereinbefore expressly enumerated in this chapter 
the Superintendent shall have full power and authority, and it shall be his duty 
to enforce by regulations, orders, or otherwise all and singular, the Provisions of 
this chapter, and the full intent thereof. In particular he shall have the autho, 
ity and power— 

(a) to examine all records of companies and rating organizations ang to 
require any or every company, agent, broker, and rating organization to 
furnish under oath such information as he may deem necessary for the ad- 
ministration of this chapter. The expense of such examination shall be paid 
by the company or rating organization examined. In lieu of such examing. 
tion the Superintendent may, in his discretion, accept a report of examing. 
tion made by any other insurance supervisory authority ; 

(b) to make and enforce such reasonable orders, rules, and regulations as 
may be necessary in making this chapter effective, but such orders, rules, ang 
regulations shall not be contrary to or inconsistent with the provisions of 
this chapter ; 

(c) to issue an order, after a full hearing to all parties in interest rp 
quiring any group, association, or organization of companies and the mem. 
bers thereof to cease and desist from any unfair or unreasonable practice; 

(d) The Superintendent may designate one or more rating organizations 
or other agencies to assist him in gathering statistical data and in making 
such compilations thereof as may be necessary for the proper administratig, 
of this chapter. Such compilations shall be made available, subject t 
reasonable: rules promulgated by the Superintendent, to companies an 
rating organizations. 

The Superintendent shall have no authority at any hearing to compel the 
attendance of witnesses and he shall not be required to adhere to formal rule 
of pleading or evidence. At the request of a party or parties in interest made 
prior to any hearing, he shall administer oaths to witnesses and shall permit such 
party or parties, at the cost and expense of one who so requests, to have made 
a record of the hearing, which record upon request of such party or parties the 
Superintendent shall certify. (May 20, 1948, 62 Stat. 246, ch. 324, §8.) 


§ 35-1509. Penalties. 

Any company, broker, or agent guilty of violating any of the provisions of this 
chapter or any order, rule, or regulation issued pursuant to this chapter, shall 
be subject to the provisions of sections 35-1306 and 35-1340, respectively. (May 
20, 1948, 62 Stat. 247, ch. 324, § 9.) 


§ 35-1510. Judicial review. 

Any person, firm or corporation aggrieved by any order, ruling, proceeding, or 
action of the Superintendent may contest the validity of such order, ruling, | 
proceeding, or action in any court of competent jurisdiction by appeal or through | 
any other appropriate proceedings, as provided under section 35-1349. (May | 
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THE Fire, MARINE AND INLAND MARINE RATE REGULATORY MODEL BILL 


Purpose. 

Scope of act. j 

. Making of rates. ' 
Rate filings. 

Disapproval of filings. 

Rating organizations. ' 

Deviations. ' 

. Appeal by oes. 

Information to be furnished insureds ; hearings and appeals of insureds. 

10. Advisory organizations. 

11. Joint underwriting or joint reinsurance. 

12. Examinations. 

13. Rate administration. | 
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14. False or misleading information. 

15. Penalties. 

16. Hearing procedure and judicial review. 
17. Laws repealed. 

18. Constitutionality. 

19. Effective date. 

20. Additional section re rebates. 
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Frre, MARINE AND INLAND MARINE RATE REGULATORY BILL 


Draft of May 18, 1946, as approved by National Association of Insurance 
Commissioners June 12, 1946 


AN ACT Relative to the regulation of rates for fire, marine, and inland marine insurance, 
and to rating organizations (and repealing sections 


Be it enacted, etc.: 

Section 1. Purpose oF Act. The purpose of this Act is to promote the public 
welfare by regulating insurance rates to the end that they shall not be excessive, 
inadequate, or unfairly discriminatory, and to authorize and regulate cooperative 
action among insurers in ratemaking and in other matters within the scope 
of this Act. Nothing in this Act is intended (1) to prohibit or discourage 
reasonable competition, or (2) to prohibit, or encourage except to the extent 
necessary to accomplish the aforementioned purpose, uniformity in insurance 
rates, rating systems, rating plans, or practices. This Act shall be liberally 
interpreted to carry into effect the provisions of this section. 

Sec. 2. Scope or Act. This Act applies to fire, marine, and inland marine 
insurance,, on risks located in this State. Inland marine insurance shall be 
deemed to include insurance now or hereafter defined by statute, or by interpre- 
tation thereof, or if not so defined or interpreted, by ruling of the (commissioner 
of insurance), hereinafter referred to as (commissioner), or as established by 
general custom of the business, as inland marine insurance. 

This Act shall not apply— 

(a) To reinsurance, other than joint reinsurance to the extent stated in 
section 11; 

(b) To insurance of vessels or craft, their cargoes, marine builders’ risks, 
marine protection and indemnity, or other risks commonly insured under 
marine, as distinguished from inland marine, insurance policies ; 

(ec) To insurance of hulls of aircraft, including their accessories and 
equipment, or against liability arising out of the ownership, maintenance or 
use of aircraft; 

(d) To motor vehicle insurance nor to insurance against liability arising 
out of the ownership, maintenance or use of motor vehicles. 

If any kind of insurance, subdivision or combination thereof, or type of 
coverage, subject to this Act, is also subject to regulation by another rate 
regulatory act of this State, an insurer to which both acts are otherwise 
applicable shall file with the (commissioner), a designation as to which rate 
regulatory act shall be applicable to it with respect to such kind of insurance, 
subdivision or combination thereof, or type of coverage. 

Sec. 3. MAKING OF Rates. (a) Rates shall be made in accordance with the 
following provisions : 

1. Manual, minimum, class rates, rating schedules or rating plans, shall 
be made and adopted, except in the case of specific inland marine rates on 
risks specially rated. 

2. Rates shall not be excessive, inadequate or unfairly discriminatory. 

3. Due consideration shall be given to past and prospective loss experience 
within and outside this State, to the conflagration and catastrophe hazards, 
to a reasonable margin for’ profit and contingencies, to dividends, savings 
or unabsorbed premium deposits allowed or returned by insurers to their 
policyholders, members or subscribers, to past and prospective expenses both 
countrywide and those specially applicable to this State, and .to all other 
relevant. factors within and outside this State; and in the case of fire 
insurance rates consideration shall be given to the experience of the fire 
insurance business during a period of not less than the most recent five 
year period for which such experience is available. 

(b) Except to the extent necessary to meet the provisions of subdivision 2 
of subsection (a) of this section, uniformity among insurers in any matters 
within the scope of this section neither required nor prohibited. 





1 The words “fire, marine, and inland marine insuranee” are used herein in their generally 
accepted trade sense. The wording of the section should be fitted to any laws of the State 
which classify insurance. 

*The All-Industry Conference Committee believes the word “underwriting” should 


recede the word “profit.” The National Association of Insurance Commissioners is giving 
rther.study to this matter. ' 
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(c) Rates made in accordance with this section may be used subject to the 
provisions of this Act. 

Sec, 4. Rate Finines.—(a) Every insurer shall file with the { Commissioner) 
except aS.to inland marine risks which by general custom of the business ATE no 
writtem according to manual rates or rating plans, every manual, minimyy, 
class rate, rating schedule or rating plan and every other rating rule, and ¢ 
modification of any of the foregoing which it proposes to use. Every such 
shall state the proposed effective date thereof, shall indicate the Character ang 
extent of the coverage contemplated and shall be accompanied by the inform, 
tion upon which the insurer supports the filing. A filing and supporting infy. 
mation shall be open to public inspection after the filing becomes effectiy, 
Specific inland-«marine rateseon risks-speciaty-rated, made by a rating Oorganiyy. 
tion, shall be filed with the (comuissioner ). 

(b) An insurer may satisfy its obligation to make such filings by 
a member of, or a subscriber to, a licensed rating organization which 
such filings, and by authorizing the (commissioner) to accept such filings on ity 
behalf; provided, that nothing contained in this Act shall be construed as 
ing any insurer to become a member of or a subscriber to any rating organization | 

(c) The (commissioner) shall review filings as soon as reasonably possi 
after they have been made in order to determine whether they meet the require 
ments of this Act. 

(d) Subject to the exception specified in subsection (e) of this section, egg 
filing shall be on file for a wating period of fifteen days before it becomes effy. 
tive, which period may be extended by the (commissioner) for an additiony 
period not to exceed fifteen days if he gives written notice within such wai 
period to the insurer or rating organization which made the filing that he nee 
such additional time for the consideration of such filing. Upon written appj. 
cation bysueh-insurer. or rating organization, the (commissioner) may_anthori» 
a filmg-which he has reviewed to become effective before the expiration»of th 
waiting period or any extension thereof. A filing shall be deemed to meet th 
requirements of this Act unless disapproved by the (commissioner) within th 
waiting period or any extension thereof. 

(e) Specific inland marine rates on risks specially rated by a rating organ. 
zation shall become effective when filed and shall be deemed to meet the requir 
ments of this Act until such time as the (commissioner) reviews the filing ani 
so long thereafter as the filing remains in effect. 

(f) Under such rules and regulations as he shall adopt the (commissioner) 
may, by written order, suspend or modify the requirements of filing as to ay 
kind of insurance, subdivision or combination therof, or as to classes of risk 
the rates for which cannot practicably be filed before they are used. Sy 
orders, rules and regulations shall be made known to insurers and rating organ: 
zations: affeeted .thereby. The. (commissioner) may make such examinatiq 
as he may -deem advisable to: ascertain whether: any: rates affected *by sud’ 
order meet the standards set forth in subdivision 2 of subsection (a) of se 
tion 3. 

(g) Upon the written application of the insured, stating his reasons therefor, 
filed with and approved by the (commissioner), a rate in excess of that pr’ 
vided by a filing otherwise applicable may be used on any specific risk. 

(h) Beginning ninety days after the effective date of this Act no insurer shal 
make or issue a contract or policy except in accordance with the filings whid 
are in effect for said insurer as provided in this Act or in accordance with sb 
sections (f) or (g) of this section. This subsection shall not apply to contracts 
or policies for inland marine risks as to which filings are not required. 

Sec. 5. DisaPpprovaL or Finines.—(a) If within the waiting period or ay 
extension thereof as provided in subsection (d) of section 4, the (commissioner) 
finds that a filing does not meet the requirements of this Act, he shall send t 
the insurer or rating organization which made such filing, written notice of ds 
approxal.of such filing specifying therein in. what respects he finds such filly 
fails to meet the requirements of this Act and stating that such filing*stalla 
become effective. 

(b) If within thirty days after a specific inland marine rate on a risk special} 
rated by a rating organization, subject to subsection (e) of section 4 has becom 
effective, the (commissioner) finds that such filing does not meet the requir 
ments of this Act, he shall send to the rating organization which made sd 
filing, written notice of disapproval of such filing specifying therein in wit 
respects he finds that such filing fails to meet the requirements of this Act al 
stating when, within a reasonable period thereafter, such filing shall be deem! 
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no longer effective. Said disapproval shall not affect any contract made or 
prior to the expiration of the period set forth in said notice. 

(c) If at any time subsequent to the applicable review period provided for in 
subsection (a) or (b) of this section, the (commissioner) finds that a filing does 
pot meet the requirements of this Act, he shall, after a hearing held upon not 
less than ten days’ written notice, specifying the matters to be considered at 
such hearing, to every insurer and rating organization which made such filing, 
jssue an order specifying in what respects he finds that such filing fails to meet 
the : ts of this Act, and stating when, within a reasonable period there- 
after, such filing shall be deemed no longer effective. Copies of said order shall 
be sent to every such insurer and rating organization. Said order shall not 
affect any contract or policy made or issued prior to the expiration of the period 
set forth in said order. 

(d) Any person or organization aggrieved with respect to any filing which is 
in effect may make written application to the (commissioner) for a hearing 

provided, however, that the insurer or rating organization that made 
the filing shall not be authorized to proceed under this subsection. Such appli- 
eation shall specify the grounds to be relied upon by the applicant. If the (com- 
missioner) shall find that the application would be so aggrieved if his grounds 
are established, and that such grounds otherwise justify holding such a hearing, 
he shall, within thirty days after receipt of such application, hold a hearing 
upon not less than ten days’ written notice to the applicant and to every in- 
surer and rating organization which made such filing. If, after such hearing, 
the (commissioner) finds that the filing does not meet the requirements of this 
Act, he shall issue an order specifying in what respects he finds that such filing 
fails to meet-the requirements of this Act, and stating when, within a reasonable 
od thereafter, such filing shall be deemed no longer effective. Copies of said 
order shall be sent to the applicant and to every such insurer and rating organi- 
zation. Said order shall not affect any contract or policy made or issued prior 
to the expiration of the period set forth in said order. 

Sec. 6. RaTING ORGANIZATIONS.—(a) A corporation, an unincorporated asso- 
ciation, a partnership or an individual, whether located within or outside this 
State, may make application to the (commissioner) for license as a rating or- 
ganization for such kinds of insurance, or subdivision of class of risk or a part 
or combination thereof as are specified in its application and shall file therewith 
(1) copy of its constitution, its articles of agreement or association or its certif- 
icate of incorporation, and of its bylaws, rules and regulations governing the 
eunduct of its business, (2) a list of its members and subscribers, (3) the name 
and address of a resident of this State upon whom notices or orders of the 
(commissioner) or process affecting such rating organization may be served and 
(4) a statement of its qualifications as a rating organization. If the (com- 
missioner) finds that the applicant is competent, trustworthy and otherwise 
qualified to act as a rating organization and that its constitution, articles of 
agreement or association or certificate of incorporation, and its bylaws, rules 
and regulations governing the conduct of its business conform to the require- 
ments of law, he shall issue a license specifving the kinds of insurance, or sub- 
division or.class of risk or part or combination thereof for which the applicant 
is authorized to act as a rating organization. Every such application shall be 
granted or denied in whole or in part by the (commissioner) within sixty days 
of the date of its filing with him. Licenses issued pursuant to this section shall 
remain in effect for three years unless sooner suspended or revoked by the 
(commissioner). The fee for said license shall be $25. Licenses issued pur- 
snant to this section may be suspended or revoked by the (commissioner), after 
hearing upon notice, in the event the rating organization ceases to meet the 
requirements of this subsection. Every rating organization shall notify the 
(commissioner) promptly of every change in (1) its constitution, its articles of 
agreement or association, or its certificate of incorporation, and its bylaws, rules 
and reeulations governing the conduct of its business. (2) its list of members 
and subscribers and (3) the name and address of the resident of this State 
designated by it upon whom notices or orders of the (commissioner) or process 
affecting Such rating organization maybe served. , 

(b) Subject to rules and regulations which have been approvéd by the (com- 
missioner) as reasonable, each rating organization shall permit any insurer, not 
a member, to be a subscriber to its rating services for any kind of tnsurance, 
subdivision, or class of risk or a part or combination thereof for which it is 
authorized to act as a rating organization. Notice of proposed changes in such 








2210 THE INSURANCE INDUSTRY 


rules and regulations shall be given to subscribers. Each rating organizati 
shall furnish its rating services without discrimination to its members ang = 
scribers. The reasonableness of any rule or regulation in its application to sub. 
scribers, or the refusal of any rating organization to admit an insurer as a 
scriber, shall, at the request of any subscriber or any such insurer be reviewed } 
the (commissioner) at a hearing held upon at least 10 days’ written notice to 
rating organization and to such subscriber or insurer. If the (commissioner 
finds that such rule or regulation is unreasonable in its application to subserj 
he shall order that such rule or regulation shall not be applicable to subserj 
If the rating organization fails to grant or reject an insurer’s application for 
subscribership within thirty days after it was made, the insurer may request g 
review by the (commissioner) as if the application had been rejected. [¢ 
(commissioner) finds that the insurer has been refused admittance to the rat; 
organization as a subscriber without justification, he shall order the rat; 
organization to admit the insurer as as ubscriber. If he finds that the action 
of the rating organization was justified, he shall make an order affirming jt 
action. 

(c) No rating organization shall adopt any rule the effect of which Would be 
to prohibit or regulate the payment of dividends, savings or unabsorbed preminy 
deposits allowed or returned by insurers to their policyholders, members g 
subscribers. 


| 


—<— 
ee 


(d) Cooperation among rating organizations or among rating organizations 
and insurers in rate making or in other matters within the scope of this A¢ 


is hereby authorized, provided the filings resulting from such cooperation ap 


subject to all the provisions of this Act which are applicable to filings generally, | 
The (commissioner) may review such cooperative activities and practices and if, | 
after a hearing, he finds that any such activity or practice is unfair or unreagop. | 


able or otherwise inconsistent with the provisions of this Act, he may issue, 
written order specifying in what respects such activity or practice is unfair or 


unreasonable or otherwise inconsistent with the provisions of this Act, ang | 


requiring the discontinuance of such activity or practice. 

(e) Any rating organization may provide for the examination of policies, daily 
reports, binders, renewal certificates, endorsements or other evidences of insur. 
ance, or the cancellation thereof, and may make reasonable rules governing their 
submission. Such rules shall contain a provision that in the event any insurer 
does not within sixty days furnish satisfactory evidence to the rating organiza- 
tion of the correction of any error or omission previously called to its attention 
by the rating organization, it shall be the duty of the rating organization to notify 
the (commissioner) thereof. All information so submitted for examination shal] 
be.confidential. 

(f) Any rating organization may subscribe for or purchase actuarial, technical 
or other services, and such services shall be available to all members and sub- 
scribers without discrimination. 

Sec. 7. Devratrions.—Every member of or subscriber to a rating organiza- 
tion shall adhere to the filings made on its behalf by such organization except 
that any such insurer may make written application to the (commissioner) for 
permission to file a deviation from the class rates, schedules, rating plans or 
rules respecting any kind of insurance, or combination thereof. Such appli- 
eation shall specify the basis for the modification and a copy thereof shall also 
be sent simultaneously to such rating organization. The (commissioner) shall 
set a time and place for a hearing at which the insurer and such rating organi- 
zation may be heard and shall give them not less than ten days’ written notice 
thereof. In the event the (commissioner) is advised by the rating organization 
that it does not desire a hearing he may, upon the consent of the applicant, 
waive such hearing. In considering the application for permission to file such 
deviation the (commissioner) shall give consideration to the available statistics 
and the principles for rate making as provided in section 3 of this Act. The 
(commissioner) shall issue an order permitting the deviation for such insurer to 
be filed if he finds it to be justified and it shall thereupon become effective. He 
shall issue an order denying such application if he finds that the resulting 
premiums would be excessive, inadequate or unfairly discriminatory. Bach 
deviation permitted to be filed shall be effective for a period of one year from 
the date of such permission unless terminated sooner with the approval of the 
(commissioner). 

Sec. 8. Appean BY Mrnortrry.—Any member of or subscriber to a rating 
organization may appeal to the (commissioner) from the action or decision of 


A 
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such rating organization in approving or rejecting any proposed change in or 
addition to the filings of such rating organization and the (commissioner ) shall, 
after a hearing held upon not less than ten days’ written notice to the appellant 
and to such rating organization, issue an order approving the action or decision 
of such rating organization or directing it to give further consideration to such 

roposal, or, if such appeal is from the action or decision of the rating organi- 
gation in rejecting a proposed addition to its filings, he may, in the event he finds 
that such action or decision was unreasonable, issue an order directing the rating 
organization to make an addition to its findings, on behalf of its members and 
subscribers, in a manner consistent with his findings, within a reasonable time 
after the issuance of such order. 

Sec. 9. InrorMATION To BE FURNISHED INSUREDS, HEARINGS AND APPEALS 
or INsuREDS.—Every rating organization and every insurer which makes 
its own rates shall, within a reasonable time after receiving written re- 
quest therefor and upon payment of such reasonable charge as it may make, 
furnish to any insured affected by a rate made by it, or to the authorized rep- 
resentative of such insured, all pertinent information as to such rate. Every 
rating organization and every insurer which makes its own rates shall provide 
within this State reasonable means whereby any person aggrieved by the appli- 
cation of its rating system may be heard, in person or by his authorized rep- 
resentative, on his written request to review the manner in which such rating 
system has been applied in connection with the insurance afforded him. If 
the rating organization or insurer fails to grant or reject such request within 
thirty days after it is made, the applicant may proceed in the same manner as 
if his application had been rejected. Any party affected by the action of such 
rating organization or such insurer on such request may, within thirty days 
after written notice of such action, appeal to the (commissioner), who, after 
a hearing held upon not less than ten days’ written notice to the appellant and 
to such rating organization or insurer, may affirm or reverse such action. 

Sec. 10. ApvisoRY ORGANIZATIONS.—(a) Every group, association or other 
organization of insurers, whether located within or outside this State, which as- 
sists insurers which make their own filings or rating organizations in ratemak- 
ing, by the collection and furnishing of loss or expense statistics, or by the 
submission of recommendations, but which does not make filings under this Act, 
shall be known as an advisory organization. 

(b) Every advisory organization shall file with the (commissioner) (1) a 
copy of its constitution, its articles of agreement or association or its certificate 
of incorporation and of its activities, (2) a list of its members, (3) the name 
and address of a resident of this State upon whom notices or orders of the 
(commissioner) may examine such advisory organization in accordance with 
the provisions of section 12 of this Act. 

(c) If, after a hearing, the (commissioner) finds that the furnishing of such 
information or assistance involves any act or practice which is unfair or un- 
reasonable or otherwise inconsistent with the provisions of this Act, he may issue 
a written order specifying in what respects such act or practice is unreason- 
able or otherwise inconsistent with the provisions of this Act, and requiring the 
discontinuance of such act or practice. 

(d) No insurer which makes its own filing nor any rating organization shall 
support its filings by statistics or adopt ratemaking recommendations, furnished 
to it by an advisory organization which has not complied with this section or 
with an order of the (commissioner) involving such statistics or recommenda- 
tions issued under subsection (c) of this section. If the (commissioner) finds 
such insurer or rating organization to be in violation of this subsection he may 
issue an order requiring the discontinuance of such violation. 

Sec. 11. Jomnt UNDERWRITING oR JoINT REINSURANCE.—(a) Every group, 
association, or other organization of insurers which engages in joint under- 
writings or joint reinsurance, shall be subject to regulation with respect thereto 
as herein provided, subject, however, with respect to joint underwriting, to all 
other provisions of this Act and, with respect to joint reinsurance, to sections 12 
and 15 to 19 of this Act. 

(b) If, after a hearing, the (commissioner) finds that any activity or practice 
of any such group, association or other organization is unfair or unreasonable or 
otherwise inconsistent with the provisions of this Act, he may issue a written 
order specifying in what respects such activity or practice is unfair or un- 
reasonable or otherwise inconsistent with the provisions of this Act, and re- 
quiring the discontinuance of such activity or practice. 
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Sec. 12. EXAMINATIONS °.—The (commissioner) shall, at least once ip five 
years, make or cause to be made an examination of each rating organization 
licensed in this State as provided in section 6 and he may, as often as he 
deem it expedient, make or cause to be made an examination of each ad 


May | 


| 


erganization referred to in section 11. The reasonable costs of any such ex. | 


amination shall be paid by the rating organization, advisory organization, or 
group, association or other organization examined upon presentation to it of , 


detailed account of such costs. The officers, manager, agents and employees o | 


such rating organization, advisory organization, or group, association or 
organization may be examined at any time under oath and shall exhibit gy 


books, records, accounts, documents, or agreements governing its method of | 


operation. In lieu of any such examination the (commissioner) may accept the 


report of an examination made by the insurance supervisory official of another | 


State, pursuant to the laws of such State. 
Sec. 13. RATE ADMINISTRATION 


(A) RECORDING AND REPORTING OF LOSS AND EXPENSE EXPERIENCE 


The (commissioner) shall promulgate reasonable rules and statistical Plans, 
reasonably adapted to each of the rating systems on file with him, which m 
be modified from time to time and which shall be used thereafter by each 
insurer in the recording and reporting of its loss and countrywide expense 


experience, in order that the experience of all insurers may be made available | 


at least annually in such form and detail as may be necessary to aid him jp 
determining whether rating systems comply with the standards set forth ip 
section 3. Such rules and plans may also provide for the recording and repor.- 
ing of expense experience items which are specially applicable to this State 
and are not susceptible of determination by a prorating of countrywide e 
experience. In promulgating such rules and plans, the (commissioner) ghajj 
give due consideration to the rating systems on file with him and, in order that 
such rules and plans used for such rating systems in other States. No insurer 
shall be required to record or report its loss experience on a classification basis 
that is inconsistent with the rating system filed by it. The (commissioner) 
may designate one or more rating organizations or other agencies to assist 
him in gathering such experience and making compilations thereof, and such 
compilations shall be made available, subject to reasonable rules promulgated by 
the (commissioner), to insurers and rating organizations. 


(B) INTERCHANGE OF RATING PLAN DATA 


Reasonable rules and plans may be promulgated by the (commissioner) for 
the interchange of data necessary for the application of rating plans. 


(C) CONSULTATION WITH OTHER STATES 


In order to further uniform administration of rate regulatory laws, the 
(commissioner) and every insurer and rating organization may exchange in- 
formation and experience data with insurance supervisory officials, insurers 
and rating organizations in other States and may consult with them with respect 
to ratemaking and the application of rating systems. 


(D) RULES AND REGULATIONS 


The (commissioner) may make reasonable rules and regulations necessary 
to effect the purposes of this Act. 

Sec. 14. FALSE oR MISLEADING INFORMATION.—NO person or organization shall 
willfully withhold information from, or knowingly give false or misleading in- 
formation to, the (commissioner), any statistical agency designated by the 
(commissioner), any rating organization, or any insurer, which will affect the 
rates or premiums chargeable under this Act. A violation of this section shall 
subject the one guilty of such violation to the penalties provided in section 15 
of this Act. 


* Under the laws of several of the States, reports of examinations are not made public 

until the organization examined has an opportunity to review the proposed report and to 

have a hearing with reference thereto, after which hearing the report is filed for public 

ag In any State that has no such law, it is suggested that provisions to this effect 
e adopted. 
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Sec. 15. PENALTIES.—The (commissioner) may, if he finds that any person or 
organization has violated any provision of this Act, impose a penalty of not more 
than $50 for each such violation, but if he finds such violation to be willful he 
may impose a penalty of not more than $500 for each such violation. Such penal- 
ties may be in addition to any other penalty provided by law.* 

The (commissioner) may suspend the license of any rating organization or 
insurer which fails to comply with an order of the (commissioner) within the 
time limited by such order, or any extension thereof which the (commissioner) 
may grant. The (commissioner) shall not suspend the license of any rating or- 

nization or insurer for failure to comply with an order until the time prescribed 
for an appeal therefrom has expired or if an appeal has been taken, until such 
order has been affirmed. The (commissioner) may determine when a suspension 
of license shall become effective and it shall remain in effect for the period fixed 
py him, unless he modifies or rescinds such suspension, or until the order upon 
which such suspension is based is modified, rescinded, or reversed. 

No penalty shall be imposed and no license shall be suspended or revoked ex- 
cept upon a written order of the (commissioner), stating his findings, made after 
a hearing held upon not less than ten days’ written notice to such person or 
organization specifying the alleged violation. 

Sec. 16. HEARING PROCEDURE AND JUDICIAL REVIEW.—(a) Any insurer or 
rating organization aggrieved by any order or decision of the (commissioner ) 
made without a hearing, may, within thirty days after notice of the order to 
the insurer or organization, make written request to the (commissioner) for a 
hearing thereon. The (commissioner) shall hear such party or parties within 
twenty days after receipt of such request and shall give not less than ten days’ 
written notice of the time and place of the hearing. Within fifteen days after 
such hearing the (commissioner) shall affirm, reverse or modify his previous 
action, specifying his reasons therefor. Pending such hearing and decision 
thereon the (commissioner) may suspend or postpone the effective date of his 
previous action. 

(b) Nothing contained in this Act shall require the observance at any hearing 
of formal rules of plee.ding or evidence. 

(c) Any order or decision of the (commissioner) shall be subject to review 
(here insert language indicating scope of the review) by (appeal)*, (writ of 
certiorari)*, to (the court)*®, at the instance of any party in interest. 

The court shall determine whether the filing of the (appeal)*, (petition for 
such writ)’, shall operate as a stay of any such order or decision of the (com- 
mission) in whole or in part. 

Seo. 17. Laws REPEALED.—Sections————of the statutes of this State are 
hereby repealed. All other laws or parts of laws inconsistent with the pro- 
visions of this Act are hereby repealed. 

Sec. 18. CONSTITUTIONALITY.—If any section, subsection, subdivision, para- 
graph, sentence or clause of this Act is held invalid or unconstitutional, such 
decision shall not affect the remaining portions of this Act. 

Sec. 19. Errective Date.—This Act shall take effect__________.__.____-_-_-. 6 





ADDITIONAL SECTION RECOMMENDED FOR STATE WHICH HAS INADEQUATE ANTIREBATE 
LAW OR HAS NO SUCH LAW 


See. ( ). REBATES PROHIBITED.—No broker or agent shall knowingly charge, 
demand or recieve a premium for any policy of insurance except in accordance 
with the provisions of this Act. No insurer or employee thereof, and no broker 
or agent shall pay, allow, or give, or offer to pay, allow, or give, directly or 
indirectly, as an inducement to insurance, or after insurance has been effected, 
any rebate, discount, abatement, credit or reduction of the premium named in 
a policy of insurance, or any special favor or advantage in the dividends or 
other benefits to accrue thereon, or any valuable consideration or inducement 
whatever, not specified in the policy of insurance, except to the extent provided 





“In some States the imposition of fines by administrative officers is prohibited by basic 
law, It may be necessary to modify this section to provide for the imposition of fines and 
Penalties by some other Ay riate State authority. 

5 Consideration should be een to the practice and procedure in each State. 

*The effective date of this Act should be set sufficiently ahead to allow the insurance 

nt, the companies, and the rating organizations to prepare themselves with 
hecessary personnel and cedures to carry out the purposes of the Act. Under the 


ro 

Provisions of subsection chy of sec. 4, the provisions of the Act go into effect as to the 

use of regulated rates ninety days after the effective date of the Act. It is herefore recom- 

mended that such effective date should be not later than Oct. 1, 1947, which is ninety 
prior to Jan. 1, 1948, when the moratorium under Public Law 15 ends. 
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for in an applicable filing. No insured named in a policy of insurance, nor 
employee of such insured shall knowingly receive or accept, directly or ing 
rectly, any such rebate, discount, abatement, credit or reduction of premj 
or any such special favor or advantage or valuable consideration or inducement 

Nothing in this section shall be construed as prohibiting the payment of cop. 
missions or other compensation to duly licensed agents and brokers, nor gg 
prohibiting any insurer from allowing or returning to its participating policy. 
holders, members or subscribers, dividends savings or unabsorbed premium ge 
posits. As used in this section the word “insurance” includes suretyship ang 
the word “policy” includes bond. 


ANALYSIS OF THE MODEL FIRE MARINE AND INLAND MARINE RATE REGULATORY 
BILL 
Section 1. Purpose of act 


mere 


re ee 


This section states the purpose of the bill to be “. . . to promote the pubjic | 


welfare by regulating insurance rates to the end that they shall not be ex. 
cessive, inadequate or unfairly discriminatory, and to authorize and regulate 
cooperative action among insurers in ratemaking or other matters within the 
scope of this act .. .”. 

There are a number of provisions in the bill specifying the procedure and the 


detail of this regulatory principle and the commissioner is charged with re i 
sponsibility for its proper administration. While the commissioner should | 


consider the expense components of a rate in order to determine its overall 
correctness, the bill does not authorize the commissioner to regulate the actual 
disbursements made by an insurer for expenses. 

The bill, however, is not intended to prohibit or discourage reasonable com- 
petition, or to prohibit or to encourage uniformity of rates except to the extent 
necessary to accomplish the aforementioned purpose of the bill. 

It is intended that the bill is to be liberally interpreted to carry its provisions 
into effect. 


Section 2. Scope of act 


The bill is made applicable to fire, marine, and inland marine insurance, on 
risks located in the State. The bill does not apply: to reinsurance, except joint 
reinsurance to the extent stated in section 11; to insurance of vessels or craft, 
their cargoes, marine builders’ risks, marine protection and indemnity, or other 
risks commonly insured under marine, as distinguished from inland marine, 
insurance policies; to insurance of hulls of aircraft, including their accessories 


ee ER TE I ST 


and equipment, or against liability arising out of the ownership, maintenance or | 


use of aircraft. 

There are certain types of coverages which are written by fire, marine, and 
inland marine insurers which may also be written by other types of insurers such 
as casualty insurers and which, therefore, may be subject to regulation under 
this bill or another rate regulatory act. It is therefore provided that with 
respect to such coverages, an insurer may, by notifying the commissioner elect 
as to which act shall apply to it with respect to such coverages. 


Section 8. Making of rates 


Subsection (a) of this section states the general principles to be followed in 
the making of rates and the standards by which the commissioner is to be 
guided in reviewing filings made with him. The bill does not prescribe the exact 
methods to be used in making rates, because ratemaking methods vary and are 
subject to change as different methods are developed and as new conditions arise 
to require new methods. Furthermore, the bill permits necessary overall flex- 
ibility in ratemaking to meet the needs of the public and the business nationally. 

Subdivision 1 of section 3(a) provides that manual, minimum, class rates, 
rating schedules or rating plans, shall be made and adopted, except in the case 
of specific inland marine rates on risks especially rated: 

Subdivision 2 states that rates shall not be excessive, inadequate or unfairly 
discriminatory and these standards are applicable to all filings within the scope 
of the bill. : 

Subdivision 3(a) describes general factors to be given due consideration. 
Due consideration means consideration which is proper under the circumstances. 
Each of the items specifically enumerated and all-other factors which should 
be considered are to be given due consideration and weight in determining what 
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the rates should be. Past loss experience is given weight, upon the assumption 
that future experience will, within reasonable limits, repeat past experience. 
However, past experience is not always a stable guide in periods of change, as 
under war or postwar conditions, or in connection with new forms of coverage 
or new lines of insurance. Prospective loss experience is also to be given due 
consideration. This bill provides for the consideration of experience outside 
the State, as well as within it. It may be necessary to include provision for 
contingencies Or events whose occurrence may be conjectural but which have 
had or may have severe effects. Consideration is to be given also to profit, 
policyholders’ dividends, to past and prospective expenses both countrywide and 
those specially applicable to the State, and to all other relevant factors within 
and outside the State. ; 

Subsection 3(b) makes it clear that except to the extent necessary to meet 
the standards, the bill does not require or prohibit uniformity among insurers 
inany matters within the scope of this section. 

Subsection 3(c) states that rates made in accordance with this section may 
be used subject to the provisions of this act. 


Section 4. Rate filings 

Subsection (a) provides that every insurer shall file with the commissioner, 
except as to inland marine risks which by general custom are not written ac- 
cording to manual rates or rating plans, every manual, minimum, class rate, 
rating schedule or rating plan and every other rating rule, and every modifica- 
tion of any of the foregoing which it proposes to use. Every filing shall indicate 
the character and extent of the coverage contemplated and shall be accompanied 
by supporting information and specify the effective date thereof. After a filing 
pecomes effective it shall be open to public inspection. It is to be noted that 
subsection (a) of section 13 provides that no insurer is required to record or 
report its loss experience on a Classification basis inconsistent with its filed rating 
system and provides further for periodic compilation of the experience of all 
insurers, to aid the commissioner in determining whether rates that are filed 
comply with the standards of the act. Such compilations of experience will be 
made available thereafter to all insurers and rating organizations, under reason- 
able rules issued by the commissioner. 

Subsection (b) imposes the obligation to make such filings upon each insurer 
which, however, may authorize a licensed rating organization to make such 
filings on its behalf by becoming a member or subscriber of such rating organiza- 
tion. No insurer is, however, required to become a member or subscriber of a 
rating organization. 

Subsection (c) imposes a mandatory requirement upon the commissioner to 
review filings as soon as reasonably possible. 

Subsection (d) provides that filings subject to exception specified in subsection 
(e) shall be on file for a 15-day waiting period before becoming effective. A 
great many filings are of such a nature that the commissioner will have ample 
opportunity to pass upon them within that period. The 15-day period may be 
extended by the commissioner for an additional period not to exceed 15 days 
whenever he needs additional time. The commissioner also has the discretionary 
power to authorize a filing to become effective before the end of this waiting 
or extended period. Filings are deemed to meet the requirements of the act 
if they are not disapproved within the 15-day period or within the extended 
period if the commissioner has extended that period. This means that the com- 
missioner does not have to advise insurers and rating organizations that they 
may proceed to use the filings after the waiting period or its extension, in the 
absence of disapproval by him during that time. It is assumed that in the 
absence of disapproval the commissioner has examined the filings and found 
them to meet the standards of the act. 

After the effective date of a filing, the commissioner may at any subsequent 
aa en a filing in accordance with the provisions of subsection (c) of 
section 5. 

Subsection (e) provides that specific inland marine rates on risks specially 
rated by a rating organization shall become effective when filed and shall be 
deemed to meet the requirements of this act until such time as the commissioner 
reviews the filing and so long thereafter as the filing remains in effect. 

Subsection (f) permits the commissioner, under such rules and regulations as 
he shall adopt, to suspend or modify, by a written order, the requirement of 
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filimg with respect to any kind of insurance, or subdivision or combination there 
of, or as to classes of risks, for which rates cannot practicably be filed befor: 
they are used. Any rates affected by such an order are subject to the sta 

of the bill. This provision permits an additional degree of flexibility, 

Subsection (g) takes care of the exceptional cases where a rate higher thy 
that provided by a filing is to be used in the case of any specific rigk, 
higher rate may be so used upon the written application of the insured fileg with 
and approved by the commissioner. 

Subsection (h) provides that policies may be issued only in accordance 
filings which are in effect, or in accordance with subsections (g) or (f), The 
subsection does not apply to contracts or policies for inland marine rigkg as to 
which filings are not required. 


Section 5. Disapproval of Filings 


Subsection (a) authorizes the commissioner, without a hearing, to disapprove 
a filing before it becomes effective, by notifying the insurer or rating organizs. 
tion in writing that the filng is not to become effective and stating the reasgoy 
therefor. The insurer or rating organization may, however, subsequently 9. 
tain a hearing under section 17. 

Subsection (b) makes similar provision with respect to specific inlanj 
marine filings. Since such filings are deemed to have conformed to the stanq. 
ards, it is provided that disapproval shall not have retroactive effect, and shai 
therefore not affect any contract made prior to the date of disapproval. 

Subsection (c) provides that if, at any time after a filing becomes effective 
the commissioner finds that the filing does not meet the standards prescribed ij 
the act, he may, after a hearing, upon notice to the insurer or rating organizatin 
which made the filing, issue an order specifying in what respects the filing doy 
not meet the standards and stating that the filing is, within a reasonable period, 
no longer to be effective, thus giving the insurer or rating organization tim 
within which to take necessary action with respect thereto. Copies of the order 
are to be sent to every insurer and rating organization which made the filing anj | 
the order of the commissioner does not affect any policy issued or renewed prior 
to the time when the filing is no longer effective. 

Subsection (d) permits any person or organization aggrieved with respect ty 
any filing which is in effect to apply to the commissioner in writing for a 
thereon. Such hearing will be granted if the commissioner finds that the appli 
cation, which is required to specify the grounds to be relied on by the applicant, 
is in good faith, that the applicant would be aggrieved if his grounds were estab 
listed, and that he is otherwise entitled to a hearing. If, after such hearing, the 
commisisoner finds that the filing fails to meet the requirements of the act, he 
may issue an order similar to the one provided for in subsection (c). 


Section 6. Rating Organizations 


Subsection (a) contains provisions relating to the licensing of rating organi- 
zations by the commissioner. It is contemplated that one or more rating or- 
genizations may be licensed and that such rating organizations may be domicile 
either within or outside the State. 

Tt has been customary in the past for different types of insurers to have sep 
rate rating organizations for the general handling of casualty lines other than 
workmen’s compensation. It has been customary for rating organizations, in 
the interest of efficiency in the gathering of statistical data and the promulgation 
of underwriting rules and rates based thereon, to operate either nationally or in 
a number of States. This is of greater importance in the casualty lines for 
which rating organizations have made rates in the past, both with respect to the 
kinds of insurance for which the rates differ by State or by territories within the 
State and, even more so, with respect to those lines of insurance for which the 
same rates have applied in a number of States or in all States. It should bk 
noted that in order to license a rating organization, the commissioner must be 
satisfied that it is competent, trustworthy and otherwise qualified to act asa 
rating organization and that its constitution, articles of agreement or association | 
or certificate of incorporation and its bylaws, rules and regulatons governing the | 
conduct of its business conform to the requirements of law. 

Subsection (b) makes it possible for any licensed insurer to avail itself, 
as a Subscriber, of all or part of the services of a rating organization. No 
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licensed insurer can be denied the right to such services provided only that it 
conforms to reasonable rules and regulations approved by the commissioner. 
The reasonableness of rules applicable to subscribers and the refusal of a rating 
organization to permit an insurer to become a subscriber are subject to review 
py the commissioner. — 

Subsection (c) denies a rating organization any right to interfere with the 

yment by an insurer of dividends, savings or unabsorbed premium deposits to 
its policyholders. 4) 

Subsection (d) gives recognition to practices which are regarded as helpful 
and advantageous in the business by authorizing and regulating cooperation 
among rating organizations and among rating organizations and independent 
insurers. Such cooperation, as is stated in section 1 (“Purpose of act’’), is not 
intended to prohibit or discourage reasonable competition or to prohibit or en- 
courage uniformity. Filings resulting from such cooperative action are subject 
to all the provisions of the Act which are applicable to filings generally. Such 
cooperative action is subject to review by the commissioner who is authorized 
to issue a cease and desist order, after a hearing, if such cooperative action is 
unfair, unreasonable or otherwise inconsistent with the provisions of the 


act. : 

Subsection (e) provides that any rating organization may arrange for the 
examination of policies, daily reports, binders, renewal certificates, endorse- 
ments or other evidences of insurance or the cancellation thereof and may make 
reasonable rules for their submission. Such rules shall contain a provision that 
in the event any insurer does not within 60 days furnish satisfactory evidence 
to the rating organization of the correction of any error or omission previously 
called to its attention by the rating organization, it shall be the duty of the 
latter to notify the commissioner thereof. All information so submitted shall 
be confidential. 

Subsection (f) provides that any rating organization may subscribe for or 
purchase actuarial, technical or other services, and that such services shall be 
available to all members and subscribers without discrimination. 

Under section 12 the commissioner has full power to make such examinations 
of licensed rating organizations as seem to him to be desirable. He is required 
to make an examination at least once in 5 years, provided, however, that he may 
waive that examination upon proof that a similar examination has been made 
by the insurance supervisory official of another State, within a reasonably recent 
period. Everything that the rating organization does in the gathering of sta- 
tistical data and in the formulation of classifications, rating plans and rates is 
thus available and is subject to the closest scrutiny. 


Section 7. Deviations 


If members or subscribers of rating organizations are allowed to deviate 
from the rates filed by the rating organization which files rates for them on an 
overly flexible basis, the benefits of collaboration in rate making may be lost, 
and thus regulation may become ineffective. If deviations are forbidden, too 
great rigidity results. The bill seeks a proper balance between these extremes 
by allowing deviations of “‘a uniform percentage decrease or increase to be ap- 
plied to the premiums produced by the rating system so filed for a kind of in- 
surance, or for a class of insurance which is found by the commissioner to be a 
proper rating unit for the application of such uniform percentage decrease or 
increase or for a subdivision of a kind of insurance (1) comprised of a group of 
manual classifications which is treated as a separate unit for rate making pur- 
poses, or (2) for which separate expense provisions are included in the filings 
of the rating organization.” 

If pure premiums were based upon the combined loss experience of all 
insurers it would seem that the major reason for deviating would be that 
expense needs vary between insurers, presumably by kind of insurance or subdi- 
vision thereof. However, it must be recognized that there may be special 
situations under which deviations based upon considerations other than those 
relating to expense may be justified. Hence, deviations based upon loss expe- 
rience may also be recognized if they can be justified. 

This section makes it possible for an insurer to be a member or subscriber 
of a rating organization and still to apply a deviation to the rates of the rating 
organization. The permitted deviation is to be effective for a year unless 
terminated prior thereto with the approval of the commissioner. 


47932 O—60—pt. 4 21 
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It should be borne in mind that this section deals only with members 
subscribers of rating organizations and only with uniform percentage d oo 
or increases. “Independent” insurers, of course, file their own rates. Secti 
3 (“Making of Rates”) is the section under which separate systems of e 2 
provisions may be adopted by any insurer or group and section & (“Appeal 
Minority”) contains the provisions relating to the rights of members or sub. 
scribers of rating organizations to appeal to the commissioner from an advery 
decision of the rating organization on any of their proposals for changes jp 
filings of the rating organization. The provisions of this section do not limit 
of the rights granted under sections 3 or 8. ~ 

The section also prescribes the mechanics of operation under it and D 
the interests of all parties by providing for full opportunity to be heard by the 
commissioner at the hearing on the application for the deviation, but such 
hearing may be waived with the consent of the rating organization anq the 
applicant. 


Section 8. Appeal by minority 


This section, like the previous one, is intended to make certain that a systen 
which permits rating organizations to function is not one under which member 
subscribers or minority groups in rating organizations are unduly restricted 
It establishes means through which such insurers may appeal to the Commis 
sioner from the action of the rating organization in approving or rej 
proposed changes in or additions to filings of the rating organization, and 
therefore, supplementary to subdivision 2 of section 3 and to section 7. Thy 
section applies only to members of and subscribers to rating organizations, 

The section authorizes such an insurer to appeal to the commissioner from any 
decision of the rating organization with respect to a proposed change. After, 
hearing, the commissioner may approve the action of the rating organization o 
may direct it to give further consideration to the proposal. It is believed tha 
such appeals to the commissioner will be infrequent as the knowledge that sud 


an appeal is possible will impel the rating organization to make the mo | 


earnest efforts to reconcile possible variations in the opinions of its member 
and subscribers. When the commissioner has ordered that further considen. 
tion be given to a specific proposal, the rating organization may revise its filing 
make a new filing, make an additional filing for alternative use, or stand on its 
previous action. However, if the appeal involves the refusal of the rating 
organization to make an addition to its filings the commissioner has the disere 
tion to order the rating organization to make an additional filing in accordane 
with his findings. 


Section 9. Information to be furnished insureds; hearings and appeals of 
insureds. 


This section provides the specific means by which any insured person affected 
by a rate may obtain full information pertaining to it. Any person aggrieve 
by the application of a rating system may obtain from the insurer or rating 
organization which filed the rating system a hearing with respect to the 
application of the rating system in connection with his insurance. A subse 
quent appeal to the commissioner is provided. 


Section 10. Advisory organizations 


This section provides for the regulation of so-called advisory organizations 
which furnish information to and assist rating organizations and independent 
insurers in ratemaking, but which do not themselves make filings under the act 

Subsection (a) provides that such organizations shall be known as advisor 
organizations. 

Subsection (b) requires such organizations to file with the commissioner 
information as to their organization, a list of their members, the name ani 
address of a person designated to receive notices or orders of the commissioner, 
and an agreement to be examined by the commissioner as provided in section 2 

Subsection (c) authorizes the commissioner to order the discontinuance o 
any regulated acts or practices of such advisory organizations which he find 
are unfair or unreasonable or are otherwise inconsistent with the provisions of 
the act. 

Subsection (d) prohibits a rating organization of an independent insure 
from using any assistance furnished by an advisory organization which has D0 
complied with the provisions of this section. Any violation of this provision 
is subject to a cease and desist order of the commissioner. 


Section 
Subs 
tion. 
Subs 
after h 
underv 
sistent 


Section 

This 
rating 
organi: 
to be § 
that a 
of ano’ 
thus $1 


Section 


The 
minist 
(a) 
subsec 
statist 
countr 
may bD 
be nec 
compl 
nation 

Ing 
by pr 
especi: 
tion b 
The c 
rules : 
its los 
filed b 
or oth 
sity 0 
availa 
rating 

(b) 
eleme! 
promt 
in ap} 

(ec) 
sioner 
exper’ 
zation 
admit 

(d) 
necess 


Sectic 
In 
specif 
or mi 
tion o 


Sectic 


Thi 
the ar 
act m 
also s 
with 
missi 
action 





A system 
nembers, 
stricted, 
Commis 
rejecting 
, and is 
7. This 
ns, 


TOM any 

After 4 
ration or 
ved that 
hat such 


he most | 


members 
omsiders. 
ts filing, 
nd on its 
e rating 
€ discre 
cordance 


peals of 


affected | 


ggrievel 
r rating 
t to the 
A subse 


nizations 
ependent 
the act. 
advisory 


nissioner 
ame and 
issioner, 
ction 12 
nance of 


isions of 


has not 
provision 





THE INSURANCE INDUSTRY 2219 


section 11. Joint underwriting or joint reinsurance 
Subsection (a) subjects joint underwriting and joint reinsurance to regula- 


“ absection (b) authorizes the commissioner to issue a cease and desist order, 
after hearing, in the event he finds any activity or practice involved in such joint 
nderwriting or joint reinsurance to be unfair, unreasonable or otherwise incon- 
sistent with the provisions of the act. 


section 12. Examinations 

This section gives the commissioner full power to make such examinations of 
rating organizations, advisory organizations and any group, association or other 
organization engaged in joint underwriting or joint reinsurance as seem to him 
to be desirable. He is authorized to waive his own examination upon proof 
that a similar examination has been made by the insurance supervisory official 
of another State. Under this section, everything that these organizations do is 
thus subject to the closest scrutiny of the commissioner. 


Section 138. Rate administration 

The four subsections of this section state the general principles of rate ad- 

ion. 

a and reporting of loss and expense experience. Under this 
subsection, the commissioner promulgates reasonable and appropriate rules and 
statistical plans under which each insurer is to record and report its loss and 
countrywide expense experience in order that the experience of all insurers 
may be available. The reports are to be made in such form and detail as may 
be necessary to aid the commissioner in determining whether rating systems 
comply with the standards (nonexcessiveness, adequacy and no unfair discrimi- 
nation) established in section 3. , ; 

In general it is impossible to report expense experience on a State basis except 
by prorating. It is recognized, however, that certain items of expense are 
especially applicable to an individual State and are not susceptible of determina- 
tion by prorating. The rules and plans may provide for reporting such items. 
The commissioner shall have due regard for filed rating systems and for the 
rules and plans used in other States. No insurer is required to record or report 
its loss experience on a Classification basis inconsistent with the rating system 
filed by it. The commissioner may designate one or more rating organizations 
or other agencies to gather and compile such experience. This obviates the neces- 
sity of a large statistical staff in each State. The compilations shall be made 
available, subject to reasonable rules of the commissioner, to all insurers and 
rating organizations. : 

(b) Interchange of rating plan data. This subsection provides an essential 
element in practical rate administration, by authorizing the commissioner to 
promulgate reasonable rules and plans for the interchange of data necessary 
in applying rating plans. 

(c) Consultation with other States. Specific authority is given the commis- 
sioner, insurers and rating organization for the exchange of information and 
experience data with insurance supervisory officials, insurers and rating organi- 
zations of other States and for consulting with them in order to further uniform 
administration of rating laws. 

(d) Rules and regulations. The commissioner is given authority to make 
necessary and reasonable rules and regulations to effect the purposes of the act. 


Section 14. False and misleading information 


In order that rate administration may be effective, the bill includes this 
specific prohibition against withholding information from or furnishing false 
or misleading information to the commissioner, any insurer, any rating organiza- 
tion or any statistical agency designated by the commissioner. 


Section 15. Penalties 


This section prescribes penalties sufficient to discourage noncompliance with 
the act and with lawful orders under it. Monetary penalties for violation of the 
act may be in addition to other penalties provided by law. The commissioner may 
also suspend the license of an insurer or rating organization for failure to comply 
with his order. A hearing and a written decision are required before the com- 
missioner suspends any license or imposes any penalty. The commissioner’s 
action is subject to review by the courts. 
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Section 16. Hearing procedure and judicial review 

Subsection (a) provides for a hearing before the commissioner on any order 
or decision which the commissioner has made without a previous hearing, 

Subsection (b) provides for formal rules of pleading or evidence do not hare 
to be observed at any hearing before the commissioner. 

Subsection (c) provides for the procedure for review in the courts of any order 
or decision of the commissioner. The scope of the review is left open to be deter. 
mined in each State as the bill is adapted for that State. 


Section 17. Laws repealed 


All laws now in effect which are inconsistent with the provisions of the act 
are repealed. 


Section 18. Constitutionality 
This is the usual constitutionality provision. 
Section 19. Effective date 


ADDITIONAL SECTION RECOMMENDED FOR STATE WHICH HAS INADEQUATE Ayr. 
REBATE LAW OR HAS NO SUCH LAW 


This section is a proposed antirebate law, to be incorporated into the bill, fo 
those States which have inadequate anti-rebate laws or have no such laws, 

This section prohibits brokers and agents from issuing policies except in accord. 
ance with the provisions of the act. This supplements the corresponding provi. 
sions of subsection (h) of section 4 relating to insurers. This section prohibits 
payment of rebates, discounts, etc., by insurers, brokers or agents, and the receipt 
of such rebates by the insured or his employees, except as provided in an appli- 
eable filing. However, the payment of commissions to agents and brokers or of 
dividends to participating policyholders is not prohibited. 


Company groups most active on governing committees of rating bureaus 
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AMERICAN INSURANCE ASSOCIATION, 
New York, N.Y., August 26, 1959. 
>, McHuGuH, 
eee pe pe and Monopoly Subcommittee, Senate Judiciary Committee, 
Senate Office Building, Washington, D.C. 

Deak Mr. McHvucH: On August 12, when Mr. H. Clay Johnson was testifying 
on behalf of American Insurance Association, Mr. Theodore T. Peck, special 
counsel for minority, requested (transcript pp. 1306, 1307) that the section 
dealing with advisory organizations in the so-called all industry rate regulatory 
law be included in the record and asked that the subcommittee be furnished 
with this information. ; 

Accordingly, on behalf of Mr. Johnson, we are attaching for this purpose sec- 
tion 10 (Advisory Organizations). The quoted material is taken from All 
industry bill, fire, marine and inland marine rate regulatory bill, with amend- 
ments adopted by the All Industry Committee, January 24, 1947.” In this sec- 
tion there is a reference to the provisions of section 12 (examinations). In the 
interest of completeness, this is also included in the attached material. 

Should there be any questions about the foregoing, please do not hesitate to 
get in touch with me. 

Very truly yours, 
JOHN F. NEVILLE, Secretary. 


Att INDUSTRY BILL—F IRE, MARINE AND INLAND MARINE RATE REGULATORY BILL 
With AMENDMENTS ADOPTED BY THE ALL INDUSTRY COMMITTEE, JANUARY 24, 


1947 
* % * * & * & 


10. Advisory organizations 


(a) Bvery group, association or other organization of insurers, whether lo- 
cated within or outside this State, which assists insurers which make their own 
filings or rating organizations in ratemaking, by the collection and furnishing 
of loss or expense statistics, or by the submission of recommendations, but which 
does not make filings under this act, shall be known as an advisory organization. 

(b) Every advisory organization shall file with the (commissioner) (1) a 
copy of its constitution, its articles of agreement or association or its certificate 
of incorporation and of its bylaws, rules and regulations governing its activities, 
(2) a list of its members, (3) the name and address of a resident of this State 
upon whom notices or orders of the (commissioner) or process issued at his 
direction may be served, and (4) an agreement that the (commissioner) may 
examine such advisory organization in accordance with the provisions of section 
12 of this act. 

(c) If, after a hearing, the (commissioner) finds that the furnishing of such 
information or assistance involves any act or practice which is unfair or un- 
reasonable or otherwise inconsistent with the provisions of this act, he may 
issue a written order specifying in what respects such act or practice is unfair 
or unreasonable or otherwise inconsistent with the provisions of this act, and 
requiring the discontinuance of such act or practice. 

(d) No insurer which makes its own filings nor any rating organization shall 
support its filings by statistics or adopt ratemaking recommendations, furnished 
to it by an advisory organization which has not complied with this section or 
with an order of the (commissioner) involving such statistics or recommenda- 
tions issued under subsection (c) of this section. If the (commissioner) finds 
such insurer or rating organization to be in violation of this subsection he may 
issue an order requiring the discontinuance of such violation. 


~ * 7 * & * * 
12. Eraminations.: 


The (commissioner) shall, at least once in 5 years, make or cause to be made an 
examination of each rating organization licensed in this State as provided in 





1Under the laws of several of the States, reports of examinations are not made publie 
until the organization examined has an opportunity to review the proposed report and to 
have a hearing with reference thereto, after which hearing the report is filed for public 
inspection and becomes admissible in evidence as a public record. In any State that has 
no such law, it is suggested that provisions to this effect be adopted. 
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section 6 and he may, as often as he may deem it expedient, make or Cause to by 
made an examination of each advisory organization referred to in section 10 
of each group, association or other organization referred to in section 11 
reasonable costs of any such examination shall be paid by the rating organin, 
tion, advisory organization, or group, association or other organization exami 
upon presentation to it of a detailed account of such costs. The officers, maaan 
agents and employees of such rating organization, advisory organization, 
group, association or other organization may be examined at any time under oa 
and shall exhibit all books, records, accounts, documents, or agreements gover. 
ing its method of operation. In lieu of any such examination the (Commissioner) 
may accept the report of an examination made by the insurance Supervisory of 
ficial of another State, pursuant to the laws of such State. 





INTER-REGIONAL INSURANCE CONFERENCE OFFICERS’ REPORT TO EXECUTIVE 
COM MITTEE 


The following report is intended to restate the outline verbally submitted by 
the chairman at the last executive committee meeting. 

The employment of Mr. Charles P. Butler as general counsel is fairly wa 
covered by the attached copy of advices to him. 

A meeting has been held with Manager Beckwith in order that he may tho. 
oughly understand the reasons and intentions in the employment of Mr. Butle 
Similar meeting has been held with Mr. Butler, explaining his responsibilities 


and areas of operation. Following a joint meeting held by your officers with yy | 


Beckwith and Mr. Butler, we believe there is a thorough understanding of pm 
sponsibilities and operational intentions by both men and that we may lok 
forward to a harmonious association between the manager and the new gener) 
counsel. 

Based upon discussion and recommendations at the American Insurance As 
sociation meeting, your officers feel that there has been a positive declaration of 
desire by the membership for Inter-Regional to pursue the following course ij 
its future activities. 

In the area of rate level adequacy, rating methods and procedures, statistig 
and actuarial support, Inter-Regional will not only make recommendations t) 
the various regional organizations and rating bureaus, but also implement thow 
recommendations by supporting statistics, advice, and other assistance, towari 
the end that its recommendations may be acted upon without delay. If th 
recommendations as presented by Inter-Regional are not found acceptable hy 
regional organizations and rating bureaus, then the reasons for such nonae 
ceptance will be determined by Inter-Regional and submitted to its executive con. 
mittee for consideration. 


The manager has been requested to furnish each member of the executive com. | 


mittee with a list showing the composition of the senior committees of all 
regional organizations and rating bureaus. There is a continuous turnover ¢ 
personnel on these committees which makes it somewhat difficult for the mem 
bers to be kept fully informed of the position which their respective companies 
have taken, on matters of nationwide significance. It is therefore requested that 
through an executive officer, each company represented on the Inter-Regional 
executive committee—and it is hoped, many other member companies as well— 
inform all representatives of its company who serve on committees of regional 
organizations and rating bureaus, of the company’s policy to participate cor 
structively and helpfully in Inter-Regional’s program. It is suggested that by 
this means, a particular company’s position on matters coming before Inter 
Regional might be more consistently maintained and the risk be avoided of 
having its aims and efforts handicapped by the inconsistent action of its repre 
sentatives should such representatives be unacquainted with the position of their 
own company. 

It is further requested that company representatives serving on regiotal 
organization and rating bureau committees be asked by their companies that 
when a problem involving general principles in the field of rate or form comes 
up for consideration in their meetings, the question be raised as a matter of 
course whether or not Inter-Regional has been given an opportunity to consider 
the problem from a national viewpoint; and that if not, the matter first be re 
ferred to Inter-Regional in order that that body might be placed in a position 
to perform its function of advising regional organizations and rating bureaus 
on matters of more than local concern. 
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The manager has been authorized to secure temporary actuarial assistance, 
if in the opinion of himself and the staff, such assistance will improve the sta- 
tistics and actuarial support being furnished the various bureaus to assist them 


" in securing the recognition of the latest loss trends and the rate level adjustment 


principles previously recommended by Inter-Regional. 

Within the immediate future it is recommended that Inter-Regional carefully 
reconsider its currently recommended “Basic Principles for the Guidance of 
Fire Rating Organizations in the Review and Adjustment of Overall Rate Levels 
Within a State”, to determine what changes, if any, should be made. The result 
of this reconsideration should be recommended to all regional organizations and 
rating bureaus. ‘ 4 

It is also recommended that the executive committee, acting under the 
powers granted it by the constitution to exercise all of the powers of the 
membership between meetings, establish a board of governors consisting of 
presidents and U.S. managers of member companies. It is intended that this 
poard shall serve as a definite indication of company desire in all matters 
recommended by Inter-Regional. It is contemplated that meetings by the board 
would only be called when important matters of policy or operation are to be 
considered and decided. 

For your consideration, the attached list of proposed membership is submitted. 

From the standpoint of a long-range program it is suggested that a competent 
actuary be employed by Inter-Regional. It would be his duties to determine the 

rocedures and methods used by each bureau in their dealings with the statutory 
authorities, compare these approaches to the predetermined company desire 
and program, recommend the best actuarial approach to support the statistics 
furnished by the national board and to actuarially analyze and present the 
national board statistics to the various bureaus and regional bodies. The ex- 
pansion of this activity to gradually occur within the wishes of the member- 
ship. 

H. M. MountTaln, 
Chairman, Inter-Regional Evecutive Committee. 


LIST OF PROPOSED MEMBERSHIP 


Clarke Smith, U.S. manager, Royal-Liverpool Insurance Group. 

Kenneth E. Black, president, The Home Insurance Co. 

James C, Hullett, president, Hartford Fire Insurance Co. 

W. E. Newcomb, president, Great American Insurance Co. 

§. Dwight Parker, president, Springfield Fire & Marine Insurance Co. 
James F. Crafts, president, Fireman’s Fund Insurance Co. 

J. Victor Herd, president, The American Fore Insurance Co. 

William B. Rearden, president, Firemen’s Insurance Co. 

Alexander L. Ross, executive vice president, Crum & Forster. 

Clinton L. Allen, presid »nt AEtna Insurance Group. 

William L. Nolen, U.S. manager, No. British & Mercantile Insurance Co. 
A. B, Jackson, president, St. Paul Fire & Marine Insurance Co. 

John A. North, president, The Phoenix Insurance Co. 

Harry W. Miller, General U.S. attorney, Commercial Union-Ocean Group. 
Lester 8S. Harvey, president, New Hampshire Fire Insurance Co. 

J. Doyle DeWitt, president, The Travelers Insurance Co. 


RoyAL-—LIvVERPOOL INSURANCE GROUP, 
New York 38, N.Y., August 15, 1955. 
Re utilities. 


Mr. Janz T. SorENSEN, Assistant Manager, 
Inter-Regional Insurance Conference, 
116 John Street, New York, N.Y. 


Deak Mr. SorENson: The competition from certain stock and many nonstock 
— on utilities has grown to a point where it represents a very serious 
problem. 

Some companies are urging that the F.1.A. start writing this type of business 
and still others are suggesting the use of deductibles for which there is a 
demand, but all of this is aimed at getting rates down. 
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We feel it is urgent that a meeting of your Central Lighting and Traction Con. 
mittee be called to discuss this situation and to find a remedy. Therefore, | ay 
writing you, as our group is a member of that committee, to ask that sue a 
meeting be arranged as soon as possible. We have discussed this matter 


the Home, Hartford and American Fore organizations and are convinced that 


they have the same feeling of urgency about the situation. 
Will you please call me as to the earliest date when we could arrange to haye 
& meeting on this subject. 
Yours very truly, 
J. L. ERHarpr, 
Assistant United States Manager. 


THE HOME INSURANCE Co., 
New York, August 17, 1955, 

Re public utilities. 

Mr. R. M. BEcKwITH, 

Manager, Inter-Regional Insurance Conference, 

116 John Street, New York, N.Y. 

Deak Mr. BecKWitH: We are deeply concerned at the growing seriousness 
of competition for this class of business. Nonstock insurers are entering the 
field in force; nonadmitted insurers presently supply much of the coverage 
carried; and some stock companies are offering quotations based upon yarions 
deductible amounts. The trend of all this is, of course, toward lower premiums, 

Individual company action, along lines at variance from our filings is hardly 
the best way to deal with this problem. The answer for the stock companies 
as a whole will be found only through a careful, thorough reconsideration of 
rate levels and contractual terms. We believe, therefore, that the Inter. 
Regional Insurance Conference, through its Central Lighting and Traction Con- 
mittee, should tackle the problem at once, and we ask that you arrange a 
meeting of that committee for this purpose at the earliest practicable date. The 
situation is urgent and should be given every possible priority. 

Yours very truly 
FELIx HARGRETT, 
Vice President. 


INTER-REGIONAL INSURANCE CONFERENCE 


EXECUTIVE COMMITTEE MEETING NOVEMBER 13, 1956 


Representing National Lumber Manufacturers Association: 

Present: Messrs. Veach, Swindells, Mayer, Badger, Puth, Kimbell, Purcell, 

_ Kilborn, Hanrahan, and Bodine 
Representing executive committee : 

Messrs. Mountain (chairman), Erhardt, Close, Keeler (representing Mr. 
Ross), Clarkson, Law, Lang (representing Mr. Polley), Christensen (repre 
senting Mr. Rearden), Baker (representing Mr. Nolen), Dillard, Hargrett 

. (accompanied by Mr. Peterson), Mays (representing Mr. Herd), Beckwith, 
Sorensen, and Ploucquet 


Chairman Mountain welcomed the representatives of the National Lumber 


Manufacturers Association and threw the meeting open for comments by those 
gentlemen. 

During the course of the ensuing discussion it developed that the primary 
objective of the National Lumber Manufacturers Association is to call attention 
to that which they consider to be unjustified differentials as between risks 
constructed of heavy timber construction and risks constructed of other types 
of material and also to direct attention to the varying differentials accorded 
the several types of construction in the various rating jurisdictions. 


Representatives of the lumber industry spoke at length of their desire to deal | 


with the problems recited above in an orderly and constructive manner. They 
stated that on numerous occasions they have conferred with the staffs of the 
several regional organizations and in addition have had a very satisfactory 
meeting with representatives of South-Eastern Underwriters Association, in- 
cluding certain committee representatives. 
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Graphs were presented showing the wide and varying differentials between 
heavy timber construction and noncombustible construction presently obtaining 
in several rating fields. 

The lumber representatives especially made the point that recent progress 
in the lumber industry has made great strides in developing new construction 
techniques including new types of heavy timber construction involving laminated 
peams suitable for great spans and that in general the susceptibility of such 
peavy construction is felt to be superior in many respects to that of exposed 
steel. 

The lumber people voiced a feeling of frustration and of futility as respects 
results achieved through several years work done in attempting to present their 
ease to the staffs of local and regional bodies and expressed a desire that ways 
and means be found of getting their story to responsible underwriters through- 
out the country. 

The executive committee in turn expressed full appreciation for the desire of 
the lumber representatives that their problem be presented in an orderly and 
constructive manner and directed that the problem be in turn discussed with 
the advisory committee to the end that definite word might be developed as to 
the broad issues involved, it being recognized that as to specific schedule details 
continued conferences with regional organizations and local rating bureaus 
will doubtless be necessary. 

The lumber people stated further that they are just now completing an 
exhaustive brief which will be made available to the manager prior to the 
meeting of the advisory committee at which this matter is to be presented. 

In essence, it was the expressed intention of the executive committee that 
specific response be made to the broad pleas of the lumber industry and it was 
the intention of the executive committee that such response be developed by the 
advisory committee. 

The representatives of the National Lumber Manufacturers Association were 
guests of the executive committee at luncheon, following which the executive 
committee went into executive session for the transaction of other business as 
follows : 

I. The committee was advised of an application for membership received from 
the Peerless Insurance Co. of Keene, N.H. to be effective concurrently with the 
resignation of the Caledonian Insurance Co. on December 31, 1956. 

In connection with this application for membership it was the consensus that 
action thereon by the executive committee should be deferred pending develop- 
ments. 

The manager also reported that a letter has been received from the Phoenix 
of London Group making application for membership on the part of the London 
Accident and Guaranty Co., Ltd. which, effective as of January 1, 1957, is to 
commence writing fire and allied lines insurance. 

The committee unanimously voiced approval of this application. 

II. Industrial Property Form: Following introduction of this subject by the 
manager, including reference to a letter received from the Interbureau Insurance 
Advisory Group on October 3, a copy of which had previously been sent the 
executive committee, it was moved and seconded that interregional insurance 
conference recommend the industrial property form plan to regional bodies and 
autonomous rating bureaus nationwide for filing purposes. 

Following a very lengthy discussion of the matter, pro and con, the chairman 
put the question and the motion was declared carried. 

III. Special Coverage Endorsement: A report of the mercantile block com- 
mittee with respect to the captioned matter was presented to the executive 
committee together with a suggestion that \ways and means be developed for 
meeting certain competition on selective classes such as, for example, telephone 
exchanges. A suggestion was also voiced that perhaps the office contents special 
form could be made applicable to telephone exchanges by rule. There was, how- 
ever, a general appreciation that revisions in that form would be necessary, 
particularly as respects the electrical apparatus clause. 

At the suggestion of the chairman, the consensus was reached that a com- 
mittee be appointed to consider this problem further and the chairman there- 
upon appointed the following committee: Messrs. Polley (chairman), Erhardt, 
Close, Hargrett and Mountain, ex officio. 

IV. Rate Level Review: The manager referred to suggestions received both 
informally, and directly from American Insurance Association, that interregional 
insurance conference undertake the active review of the application of experi- 


ence statistics in the adjustment of fire and extended coverage rate levels in all 
rating territories. 
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The manager pointed out the importance of this step as well as the 
consuming nature of the work involved and requested formal authorization from 
the executive committee before proceeding. 

In discussing this matter the view was expressed that interregional ingy 
conference will work through the regional organizations and the independen; 
rating bureaus and will, in effect, act as a coordinating medium in determ 
that the statistics collected by the national board are properly employed j 
developing rating bureau experience figures and in forming the basis for ray 
level adjustments. 

The manager referred to a statement of principles previously recommend 
for the guidance of rating organizations in the review and adjustment of overgy 
rate levels and in pointing out that some diversity of opinion exists among certajy 
rating bodies with respect to some details of these principles he requested , 
reaffirmation thereof by the executive committee. After full discussion th 
executive committee reaffirmed the principles previously recommended, 
cially with respect to the segregation of loss adjustment expense and its inclusion 
with loss figures, as well as with respect to the inclusion of premiums and logge, 
of subscribing mutual companies. 

The executive committee authorized the manager to proceed with the task of 
reviewing the rate levels and rate level adjustment procedures in the severa 
rating jurisdictions, it being the understanding that as to the fields served by the 
regional organization this work would proceed with the full cooperation of 
those bodies. 

V. NAIC Meeting: Upon call of the Chair the manager referred to an jp. 
vitation which he has received from Commissioner Sullivan of Kansag to be 
present at a meeting of an NAIC subcommittee appointed to study the statistical, 
rating and filing problems relating to multiple location contracts. 

He informed the committee that he has accepted this invitation subject to 
developments within the industry and it was the consensus that the manager 
should be present at this meeting as an observer; the committee did not however 
choose to authorized the introduction of any statement on behalf of interregional 
insurance conference at this forthcoming subcommittee meeting. 

VI. ECE Contents Differential—Dwellings: Reference was made to a compi- 
lation of dwelling building and contents extended coverage endorsement experi- 
ence recently prepared by the National Board of Fire Underwriters at the request 
of the executive committee. It was pointed out that the experience figures 
compiled cover a period of approximately only 6 months of the year 1955 and 
therefore are not deemed credible for rate level establishment purposes. The 
thought was expressed, however, that they do provide an indication of the point 
previously made that extended coverage losses involve dwelling building values 
to a greater extent than dwelling contents values. 

The manager referred also to certain similar experience which has been kept 
for 3 years at the request of the Wisconsin Insurance Department and pointed 
out that as of August 1, 1956, dwelling building ECE rates in Wisconsin reflect 
a 50 percent differential as compared with dwelling contents ECE rates. 

He also pointed out that for several years similar experience has been kept 
in the State of Texas, which experience adequately justifies a similar 50 percent 
differential effective in that field. 

Appreciating that the figures available cover a relatively short period of time 
the suggestion was made, and concurred in, that the companies be approached, 
either direct or through the national board, for a statement of the dwelling ani 
contents ECE experience for as much of the year 1956 as such figures are avail- 
able in the company offices. 


It was further understood that when this data is acquired, the matter will be 


further studied by a subconmnittee to be appointed by the chairman. 

VII. Sprinkler Leakage Rates—Texas: The manager pointed out that for 
the past 3 years, in order to facilitate the operations of interested companies 
advisory sprinkler leakage rates have been developed on request. He stated that 
during this period every effort has been made to work out a program with the 
Texas Insurance Commission whereby these rates can be made by a duly author 
ized body in Texas and that no progress whatever has been made in this 
connection. 

He recommended that the executive committee authorize the discontinuance of 
this practice immediately, and in this recommendation the executive committee 
unanimously concurred. 
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VIII. Graduated Amount Rating Plan—Texas: In the light of reported de- 
yelopments with respect to the graduated amount rating plan a telephone con- 
yersation with the manager of the Texas Insurance Advisory Association was 
reported to the executive committee. 

In this report it was stated that basically the situation in Texas is disturbed 
pecause of filings of the graduated amount plan which had been made by some 
six companies. It was stated that the current unrest is general and is prompted 
largely by fears of producers and of some companies that deviation filings, 
ratewise, may be made in an effort to meet this graduated amount rating plan 
competition. 5 

The committee was informed that the Texas committee is considering every 
method it can think of to meet this situation and subsequent word from Manager 
Norris Parker states that “as a consequence of almost daily appraisal of the 
situation and the progress of the comprehensive dwelling program, there is 
reason to be hopeful that some solution can be developed within the next week 
or 10 days that will stabilize conditions.” 

The manager was requested to keep closely informed as to developments on 
this matter, and it was understood that in the event significant developments 
occur, the data will in turn be sent to the members of the executive committee. 

IX. Imprints on Certificates of Insurance Issued to Mortgagors: In comply- 
ing with a request received from the National Association of Insurance Agents 
the following was developed by counsel as a suitable imprint designed to ade- 
quately protect the interests of the companies and at the same time to avoid 
certain of the undesirable public relations characteristics inherent in comparable 
imprints currently employed: “This memorandum is for information only; it 
is not a contract of insurance but attests that a policy as numbered herein, and 
as it stands at the date of this certificate, has been issued by the company. 
Said policy is subject to change by endorsement and to assignment and can- 
cellation in accordance with its terms.” 

It was the consensus of the executive committee that the above recommended 
phraseology be suggested to the members for optional use, pointing out that in 
no sense is there an implication intended that imprints presently employed are 
faulty from a purely legal standpoint. 

X. Deductible Insurance—Kentucky: The attention of the executive com- 
mittee was directed to certain developments in the State of Kentucky involving 
particularly a movement by the Kentucky Insurance Department toward the 
promulgation of standards for the writing of deductible and excess of loss in- 
surance. The committee was informed that at a recent hearing on this matter 
certain companies, members of. interregional insurance conference, were repre- 
sented, and voiced the prevailing policy of the fire insurance industry as being 
opposed to excess of loss contracts or to any development which would stimulate 
their use. 

This matter was presented merely as a matter of information to the executive 
committee which was also informed that the regional organization involved is 
fully aware of the situation and is watching developments. 

XI. Bureau Assessments: In order that the interim recommendation on this 
subject made last spring to regional bodies and independent rating bureaus 
might receive adequate study and reconsideration prior to the next assessment 
period the chairman, with the consent of the executive committee, appointed the 
following subcommittee to give further study to the matter: Messrs. Polley 
(chairman), Hargrett, Close and Mountain, ex officio. 

XII. Earthquake Endorsement—Dwellings: Reference was made to a letter 
received from the Secretary of American Insurance Association in which it is 
stated that, following a discussion of the previous recommendation of Inter- 
Regional Insurance Conference for the promulgation of an optional earthquake 
endorsement applicable to dwelling property outside of the Pacific coast field, the 
subject of the impact on the insurance industry of the optional earthquake 
endorsement was referred to its committee to study catastrophic potentials, 

The communication from the secretary of AIA also conveyed a suggestion of 
the chairman of that body that the executive committee may wish to consider 
the desirability of this organization recommending that those rating bureaus 
which have not as yet acted withhold further implementation of the recommenda- 
tion until the above AIA committee has made its report. 

Mr. Peterson read a statement which had previously been presented to the AIA 
on this matter reciting the background of the Inter-Regional recommendation. 
A copy of this statement is attached to these minutes. 
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Following discussion, it was moved and seconded that the executive comm; 
will await with interest the report of the committee to study catastrophic poten, 
tials on this matter. The motion was carried. , 

By common consent it was the understanding that future meetings of the 
executive committee will be called at 10:30 a.m., and in accordance with Dast 
practice it is understood that the next meeting will convene on Wednesdg 
December 12, the second Wednesday of the month. y, 


EARTHQUAKE OR VOLCANIC ERUPTION ENDORSEMENT FOR DWELLING PROPERTY 


At the first annual meeting of Inter-Regional Insurance Conference held » 
October 27, 1954, a question was raised informally as to whether, in the Opinion 
of the membership, an optional earthquake endorsement designed for attae. 
meut to dwelling forms in all fields except that of the Board of Fire Unde. 
writers of the Pacific should be recommended. ' 

It was pointed out that the question was raised in the light of an expressed 
desire on the part of some underwriters that such an optional earthquake 
endorsement be provided. 

The minutes of the annual meeting of the I.R.I.C. bearing upon this point dig 
close the following: “As respects the basic question relative to the provision o 
au optional earthquake endorsement for attachment to the dwelling forms, the 
chair requested a show of hands, and a hurried count indicated that about 3 
percent of those present registered an opinion in that manner, the vote 
about 60 percent in opposition to the proposal that provision be made for cover. 
ing earthquake insurance by endorsement to the dwelling forms.” 

Subsequently it developed that independent filings providing for earthquake 
coverage of dwellings when written under certain newly developed broad forms 
were being made and in addition in one rating jurisdiction particularly, consider. 
able pressure developed for the provision of such coverage endorsement. 

In the light of this, and recognizing that in Pacific board territory earthquake 
coverage by endorsement has long been in vogue, the executive committee of the 
I.R.I.C. recommended to regional organizations and rating bureaus outside of . 
the Pacific coast territory that an earthquake or volcanic eruption endorsement 
be adopted for use only on private dwelling property written on a fire and ex. 
tended coverage basis or under the dwelling building(s) and contents—broad 
form or the dwelling building(s) special form. The committee further recom. 
mended that this endorsement be applied at the appropriate 80 percent coinsur- 
ance earthquake manual rate (without the requirement of a coinsurance clause) 
and with a 25 percent credit to be applicable thereto in recognition of the 2 per. 
cent of value deductible clause incorporated in the endorsement. 

This recommendation was subsequently approved by committees of Eastern 
Underwriters Association, Western Actuarial Bureau and South-Eastern Under. 
writers Association. 

It is understood that the principal basis for the criticism directed at the 
recommendation of an earthquake endorsement for dwellings is a feeling on the 
part of the underwriters that the provision of earthquake coverage by endorse 
ment may, at some future time, culminate in the granting of this coverage at 
only a nominal charge, or perhaps at no charge at all. The objection has also 
been voiced that earthquake coverage on dwelling risks is not compatible with 
the reinsurance treaties of certain fire companies. 

With reference to this latter point it was noted by the executive committee of 
the I.R.I.C. that on the Pacific coast the coverage of earthquake insurance by 
endorsement is viewed as a commonplace and satisfactory means of handling 
this cover. 

Essentially the recommendation made by the executive committee of the 
I.R.1.C. was based upon knowledge of independent filings which provide for the 
buy back of earthquake cover in dwelling forms and also upon an appreciation of 
the reduced time and cost involved in effecting earthquake cover by endorsement 
rather than through the medium of separate policies. Furthermore, members 
of the executive committee of the I.R.I.C. have observed that while earthquake 
insurance is not commonly considered attractive to underwriters for its own 
sake because of the catastrophic nature of the exposure, it is far less objection 
able when borne by those companies writing fire and other conventional cover- 
ages on the risk and it is felt that this is best achieved through the medium of 
an optional endorsement. 
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{From United States Review, September 22, 1956] 


BLacK OUTLINES AGENCY COUNTERATTACK—NAMES SEVERAL LINES 
or AcTION To Hep PReseRvE SYsTEM 


A firm partnership between agents and agency companies is essential if the 

industry is to solve any of its current problems, declared Kenneth E. Black, 
resident of the Home Insurance Co., in a featured address at the convention of 
the National Association of Insurance Agents in New York this week. 

Declaring that the agency system has distinct advantages over other methods 
of marketing insurance, Mr. Black pledged his own company’s continuing support. 
He warned that commission reductions, if carried too far, could result in a dete- 
rioration of the agency system, and pointed to better agency qualification laws 
and more scientific agency management as remedies for some of the local agents’ 

oblems. 
+. Black also suggested a tightening of the rate regulatory laws as one means 
of lessening confusion within the business, and asked cooperation of the pro- 
duction forces in preventing unauthorized foreign companies from siphoning 
off a large volume of premiums. 

“Let’s talk a bit about this partnership of ours,” Mr. Black said. “It is, as one 
of our distinguished journalists put it, ‘a partnership composed of a company 
that does not have a salesman and of a salesman who does not have an employer.’ 
The partnership is optional and each partner undertakes the relationship volun- 
tarily. Although the partnership involves a loyalty that is not easily won or 
quickly abandoned it can be terminated by either partner at any time. 

“T cannot, of course, speak for all the various factions in our business, but, as 
president of a company which was conceived as an agency-company, has been one 
for 103 years and, in all likelihood, will remain one for as long as it serves a 
useful function in the community, I think our partnership will not only survive 
but that it will continue to serve the insuring public for as long as it retains the 
will and the inspiration to do so.” 


CHALLENGES 


“Today many formidable challenges confront this partnership of ours, and 
they demand the most imaginative thinking and resourcefulness we can muster. 
Of one thing, however, I feel certain: that our approach to insurance distribution 
has a distinct advantage over all other insurance marketing systems. Any system 
that has produced such outstanding results over a period of so many years, can- 
not lightly be tossed aside. 

“What are the prospects for our partnership as competition becomes more 
severe and more trying? That is a reasonable question, and I would consider 
it as being directed to the competition that is developing from the so-called direct 
writers or those companies that have successfully established deviations from 
so-called bureau rates. 

“One way to meet the competition of these people with their lower rates is to 
find some place to save money. Certainly, on the basis of our current experience 
there is no room for overall reduction of rates sufficient for the purpose. 

“The easier thing to do, as some companies have done, is simply to take the 
reduction out of your pocket and turn it over to the assured. This would be a 
very simple step and it could be taken rather promptly. But to me this is a 
scheme, a trick, a device that will entail great dangers if pursued to the ultimate. 

“At what point can our business reduce the agents’ income and still maintain 
the caliber of men and women that today make up the American agency system? 
It seems to me that ultimately a point would be reached where the high- 
principled, morally decent and honest citizen of the community would no longer 
be attracted to our system of merchandising insurance. It would be too bad if 
we should wind up attracting as agents people who do not possess the high degree 
on integrity and honesty necessary to administer this business as we know it 
today.” 

RATING LAWS 


“What other measures are there for meeting this competition? One thing that 
might be done is to enact new State rating laws that in effect will establish a 
single rating bureau in each State and require that all companies doing business 
in the State must belong to that bureau. The law might also stipulate that rates 


te 
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are to be established by the bureau on the experience of all companies wri 
in the State. That is, of course, only the barest outline, but you see what | an 


driving at. 
“Legislation of this character will, no doubt, have to contain a deviatio, 
section. However, the deviation provisions should be spelled out with much Hon 
more care and clarity than are those in the present all-industry type legislation | Unit 
which have brought on much confusion in this area harmful to the public a8 Well Was 
as to agents and companies. D 
“You agents have it within your power to make sure that your State lay, 1958 
provide that people desiring to enter the agency field meet proper standards— mitt 
standards of education and knowledge of the business—that will protect the as 0 
public against misfits who attempt to gain a foothold in this system. You eg) of tl 
also do much that is fair and proper to prevent employees of other industrig I 
from merchandising insurance. Mid 
“I do not believe that price alone is the sole answer to all problems, although, com 
of course, we must be competitive. It is within your power to analyze yoy » trod 
own merchandising methods and, with the assistance of people versed in moder I 
selling techniques, to make sure that the methods you currently practice ap ther 
the best way to sell your service. sche 
“We must seek out better, more economical ways of conducting our operations Fi 
so as to afford to the public maximum insurance protection at minimum cogt. Ww 


All this cuts two ways; the business of self-examination and self-improvement js 
one for both partners—companies and agents.” 


MUST BE GUARDED 


“As representatives of the American agency system, you cannot preserve your Fro1 
way of business life if you do not believe sincerly in that system and support it For. 
fiercely. You must be its spokesman and champion. You must guard it anj BR 
protect it and be ever alert against efforts to wreck it; you must be ever watch. syly 
ful for the first sign, the first move on the part of anyone, no matter who it ig | of il 
to undermine and upset this sound way of doing business. poin 

“These challenges to your system are coming from a number of quarters. | the 
need not specify in detail, because the newspaper and trade journal columns pror 
are filled with quotations from your own proceedings—local, State and national— Ce 
on the very same subject. Certainly you do not need more warning on this for | 
score—it seems to me that you have been warning each other rather frequently exal 
and clearly. estes 

“However, there is developing into major proportions one certain, unsound as s 
practice that will strike deeply to the heart of the American agency system if it deps 
is allowed to continue unchecked. I refer to the growing number of companies T 
and insurers who are today doing business throughout the country and siphoning publ 
off premiums at an alarming rate, without the benefit of licensing by the State. earl 
With a change in the world economy, with inflated currencies, blocked money | 7) 
areas and the like, the U.S. dollar has become the most sought after currency tach 
in the world. As a result, those who want that currency have stepped up their Und 
efforts to capture the American insurance premium dollar. rate 

“Their method of operation is harmful to the interests of insurance agents. the | 
Yet it is a fact—and a most regrettable one—that a few members of this asso- 
ciation succumb to competitive pressure and place business with them. 

“Here, ladies and gentlemen of the association, is a place where you can do MID! 
much good. What is accomplished must necessarily be done at the State level. 401 
Stronger State laws, and stronger enforcement of them, are the answer, and , Gi 
these things can be accomplished only through State legislatures and insurance insu 
departments. appl 

“T have tried to mention some important things that are uppermost in the No, 


minds of thoughtful insurance people who are devoted to the American agency Ass 
system. I have refrained from naming a whipping boy because it would be not effec 


only unfair but impossible to point to any segment of our business—the company, Inla 
agents, supervisory authorities—and say there is the culprit. All of us must vide 
examine our own houses—each of us must resolve to put his own house in the days 
best possible order and proceed to carry out that resolution. } quir 

“It seems to me it is high time that our association recognized the problem prov 
for what it is and take every step necessary, consistent with good business prac ther 


tices, to protect the interests of its members.” 
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COMMONWEALTH OF PENNSYLVANIA, 
INSURANCE DEPARTMENT, 
Harrisburg, August 11, 1959. 
Hon. Estes KEFAUVER, 
United States Senate, 
Washington, D.C. 

Deak SenaTOR Keravuver: The Journal of Commerce of Monday, August 10, 
1959, states that you will preside at the Senate Judiciary Antitrust Subcom- 
mittee hearings on Thursday, August 13, 1959. The Journal of Commerce lists 
as one of the persons scheduled to testify, Mr. David Berger, the city solicitor 
of the city of Philadelphia. 

I recently conducted an extensive public hearing on a filing made by the 
Middle Department Association of Fire Underwriters. Mr. Berger was given 
complete opportunity to participate in these hearings. He was allowed to in- 
troduce testimony and to cross-examine witnesses at great length. 

I wrote my adjudication on June 5, 1959, and Mr. Berger filed an appeal 
therefrom in the Dauphin County courts in Harrisburg, Pa. This appeal is 
scheduled for argument sometime in October 1959. 

For your information, I am enclosing herewith six copies of the adjudication. 

With kind personal regards and best wishes, I am 

Very truly yours, i 
FrRANOIs R. SMiTH, Insurance Commissioner. 


OcTOBER 20, 1958. 
From: Pennsylvania Insurance Department 
For: Immediate release 


Francis R. Smith, insurance commissioner of the Commonwealth of Penn- 
sylvania today announced that public hearings will be held on the application 
of insurance companies for changes in fire-insurance rates. Commissioner Smith 
pointed out that since receiving such application, the city of Philadelphia and 
the city of Pittsburgh have requested that he hold public hearings upon the 
proposed changes. 

Commissioner Smith stated that the formal filing of fire-insurance companies 
for changes in fire-insurance rates is now open to public inspection and may be 
examined in the Harrisburg offices of the Insurance Department by any inter- 
ested person. He also stated that copies of the filing will be made available 
as soon as possible for public inspection by interested parties at the insurance 
department’s offices in Philadelphia and Pittsburgh. 

The insurance commissioner said that he would set the time and place for 
public hearings upon these proposed changes in fire-insurance rates at the 
earliest practicable time. 

The effect of Insurance Commissioner Smith’s action, as shown by the at- 
tached letter written by him to the Middle Department Association of Fire 
Underwriters, is to prevent any changes being made in existing fire-insurance 
rates until after there has been complete hearings and a formal descision by 
the insurance department. 


OcTOBER 18, 1958. 
MIDDLE DEPARTMENT ASSOCIATION OF FIRE UNDERWRITERS, 
401 Walnut Street, Philadelphia, Pa. 


GENTLEMEN: You are hereby notified that, by reason of the fact that I, as 
insurance commissioner of the Commonwealth of Pennsylvania, have neither 
approved nor disapproved fire rate adjustment filing, Pennsylvania, consecutive 
No, 158, as Supplemented by consecutive filing No. 159, of the Middle Department 
Association of Fire Underwriters dated September 17, 1958, the same became 
effective at the close of October 17, 1958. Section 4(d) of the Fire, Marine, and 
Inland Marine Rate Regulatory Act, act of June 11, 1947, Public Law 551, pro- 
vides, inter alia, that “each filing shall be on file for a waiting period of thirty 
days before it becomes effective” and “A filing shall be deemed to meet the re- 
quirements of this Act and to become effective unless disapproved, as hereinafter 


ae by the Commissioner within the waiting period or any extension 
thereof.” 
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Because of the fact that the aforesaid 30-day waiting period has expired wit, 
out any action on my part of either extending such waiting period or approving 
or disapproving the aforesaid rate filing, the same has become effective by opers. 
tion of law. As insurance commissioner, I have chosen to permit the aforesgig 
filing to become effective by operation of law without any action on my part jy 
order that public hearings may be held thereon pursuant to the provisions of ge. 
tion 16 (a) of the said act which provides that “Any insurer, rating organization 
or person aggrieved by any action of the Commissioner, except disapprova] of a 
filing or a part thereof as provided for in section five hereof * * * shall hay. 
the right to file a complaint with the Commissioner and to have a hearing thereo, 
before the Commissioner.” 

During the period that this filing was pending in this department, numeroyg 
requests were received by me that public hearings be held upon the matters ¢op. 
tained thereon. Following the time when this filing became effective, a cop. 
plaint has been received by me from the city of Philadelphia as an aggrieve 
person under section 16 of this act, requesting a hearing before me pursuant ty 
such section. 

Pursuant to the authority vested in me as insurance commissioner under th 
aforesaid section 16 of the Fire, Marine, and Inland Marine Rate Regulatory 
Act, I hereby suspend the effective date of my action in allowing the aforesaig 
filing to become effective, in order that hearings thereon may be granted ty 
persons who have heretofore or shall hereafter file complaints with me 4 
aggrieved persons under provisions of section 16 of the aforesaid act. 

Pursuant to section 4(a) of the Fire, Marine, and Inland Marine Rate Regy. 
latory Act which provides, inter alia, that “A filing and any supporting infor. 
mation shall be open to public inspection after the filing becomes effective” 
the filing of the Middle Department Association of Fire Underwriters, datej 
September 17, 1958, is available for public inspection. 

As you will recall, this department, in conducting public hearings heretofore 
on matters involved in filings made by your association under the Fire, Marine 
and Inland Marine Rate Regulatory Act, proceeded under section 5 of such act 
which provides that a hearing must be held before the commissioner can issue 


an order disapproving a filing. In holding such hearings, I, as insurance com. | 


missioner, concluded that the provisions in section 4 providing that a filing ané 
supporting data shall be open for public inspection after the filing becomes effe. 
tive, in no wise prohibited me in my discretion in making such filing and data 
available for public inspection prior to its effective date in order that interestei 
persons might prepare for hearings under section 5 of the said act. 

I regard the procedure followed by me heretofore to be proper and legal and 
do not by my actions in this case foreclose the use of such procedure in the 
future. I have, however, in this case chosen to proceed under section 16 of 
the aforesaid act for the reason that the hearing procedure prescribed therein 
is so clearly defined that its use avoids the raising of unnecessary technical 
objections. 

Very truly yours, 
FRANCIS R. SMITH, Insurance Commissioner. 


DECEMBER 10, 1958. 
Re Pennsylvania fire rate adjustment consecutive filing No. 153. 
Hon. Davin BERGER, 
City Solicitor, 
703 City Hall Annez, Philadelphia, Pa. 

Dear Mr. Bercer: This is to advise you that under the provisions of section 16 
of the Fire, Marine, and Inland Marine Rate Regulatory Act of June 11, 17, 
Public Law 551, 40 P.S. section 1236, a hearing will be held on the Middle De 
partment Association of Fire Underwriters Pennsylvania fire rate adjustment 
consecutive filing No. 153, on Monday, January 5, 1959, at 10 a.m., eastern stand- 
ard time, in room 496, City Hall, Philadelphia, Pa. 

At this hearing the following matters will be considered : 


1. Complaints of the city of Philadelphia made October 18, 1958, to the afore 


mentioned filing. 
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2. The complaint of the city of Pittsburgh made October 24, 1958, to the afore- 
mentioned filing. 

3. Whether the rates are excessive, inadequate or unfairly discriminatory. 

4, Whether due consideration has been given to past and prospective loss ex- 
perience within and outside this Commonwealth, to physical hazards, to safety 
and loss prevention factors, to underwriting practice and judgment to the extent 
appropriate, to the conflagration and catastrophe hazards, to a reasonable mar- 
gin for underwriting profit and contingencies, to dividends, savings, or unab- 
sorbed premium deposits allowed or returned by insurers to their policyholders, 
members or subscribers, to past and prospective expenses both countrywide and 
those specially applicable to this Commonwealth. 

5, Any other matters which may under the law be reviewed. 

Very truly yours, 
FRANCIS R. SMITH, 
Insurance Commissioner. 


HARRISBURG, Pa., December 11, 1958. 
From: Pennsylvania Insurance Department 
For: Immediate release 


Insurance Commissioner Francis R. Smith announced today that he will hold 
a public hearing in connection with recently proposed changes in fire insurance 
rates. 

The proposal to adjust rates has been filed by the Middle Department Associa- 
tion of Fire Underwriters, which represents most of the fire insurance companies 
doing business in Pennsylvania. The overall effect of the proposed changes 
statewide is relatively minor. However, in some areas substantial increases are 
requested. 

City officials of Philadelphia and Pittsburgh have already filed formal protests 
against the proposed changes. 

The hearing is scheduled for Monday, January 5, 1959, at 10 a.m., eastern 
standard time, in room 496, City Hall, Philadelphia, Pa. Upon conclusion of 
the hearings in Philadelphia they will be adjourned and reopened in Pittsburgh. 


OcToOBER 20, 1958. 
Mr. Levy ANDERSON, 
Deputy City Solicitor, City of Philadelphia, 
City Hall Anne, Philadelphia, Pa. 

Dear Mr. ANDERSON : Enclosed herewith is a copy of the Middle Department’s 
recent rate filing, being known as Pennsylvania Fire Rate Adjustment Consecu- 
tive Filing No. 153, dated September 17, 1958. 

Although three additional copies are being forwarded to us by the filer, there 
are not sufficient copies for distribution to interested parties. I would, therefore, 
request that you photostat the enclosed filing and return the original thereof 
to us. 

Very truly yours, 
CHARLES V. WALSH, Associate Counsel. 
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IN THE MATTER OF PENNSYLVANIA 
FIRE RATE ADJUSTMENT CONSECUTIVE 
FILING #153 BY THE MIDDIE DEPART- WEALTH OF PENNSYLVANIA 
MENT ASSOCIATION OF FIRE UNDERe 

WRITERS 


BEFORE FRANCIS R, SMITH 


ADJUDICATION OF FRANCIS R, SMITH, 
INSURANCE COMMISSIONER 


Now this Sth day of June, 1959, pursuant. to a hearing on 


INSURANCE COMMISSIONER, COMMON. 


the Middle Department Association of Fire Underwriters Fire Rate Adjust. 


ment Consecutive Filing #153, held before the Insurance Commissioner of 


the Commonwealth of Pennsylvania, the following adjudication is mades 


HISTORY OF CASE 


On September 17, 1958, the Middle Department Association of Mire 
Underwriters (hereinafter referred to as the Middle Department) filed with 


the Insurance Department of the Commonwealth of Pennsylvania Fire Rate 
Adjustment Consecutive Filing #153, pursuant to the Fire, Marine and 


et seq, (hereinafter referred to as the Rate Regulatory Act). 


On October 18, 1958, as Insurance Commissioner, after careful 


consideration and review of the filing, I acted by deliberately permitting 


the aforesaid Filing to become effective pursuant to Section ) (d) of 
the Rate Regulatory Act. Section ) (d) of the aforesaid Act provides 
that each filing shall be on file for a waiting period of thirty days 


before it becomes effective, and that such waiting period may be extended 


by the Insurance Commissioner for an additional thirty days, It also 


provides that "A filing shall be deemed to meet the requirements of this 


Act and to become effective unless disapproved, as hereinafter provided 


by the Commissioner within the waiting period or any extension thereof," 


On October 18, 1958, the Insurance Department received a complaint 
from the City of Philadelphia, in which the said City claimed to be agerievel 


by my action in permitting the aforesaid filing to become effective, 
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my 2 


ee £ 


gs 


Rat 





of 


| with 


S, 122 | 


itting 


this 

ded 

of," 
omplaint 
agerievel 


THE INSURANCE INDUSTRY 2239 


this complaint it was also requested that I suspend the effective date of 
ny action in permitting the said filing to beoome effective and grant the 
said city 2 hearing as provided for in Section 16 (a) of the Rate Regulatory 
Act. 

On October 18, 1958, pursuant to the authority vested in me as 
Insurance Commissioner under Section 16 (a) of the Rate Regulatory Act, 

I suspended the effective date of the filing in order that a hearing could 
be conducted under such Section of the Law, 

On October 2h, 1958, the City of Pittsburgh filed a complaint 
with the Insurance Department, in which it requested a hearing pursuant to 
Section 16 (a) of the aforesaid Act, 

Upon proper notice to all interested parties, hearings were begun 
in Philadelphia on January 5, 1959, on the Middle Department's Fire Rate 
Adjustment Consecutive Filing #153, and were concluded in Pittsburgh on 
February 4, 1959. 


FINDINGS OF FACT 


1. The Middle Department Association of Fire Underwriters is 
a duly licensed rating organization, as provided in Section 6 of the Rate 
Regulatory Act. 

2. The Middle Department on September 17, 1958, filed with the 
Insurance Department of Pennsylvania on behalf of approximately 360 member 
and subscriber insurance companies Fire Rate Aqjustment Consecutive Filing 
#153. 

3. The Insurance Commissioner, by deliberate action, permitted 
the aforesaid Filing to become effective on October 17, 1958, pursuant to 
Section |, (4) of the Rate Regulatory Act, 

4. On October 18, 1958, the Insurance Commissioner received from 
the City of Philadelphia a complaint pursuant to Section 16 (a) of the said 
Rate Regulatory Act, requesting a hearing under such Act as an aggrieved 
party, 


5. On October 18, 1958, the Insurance Commissioner suspended the 
effective date of the aforesaid Filing, pending a hearing thereon, pursuant 
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to Section 16 (a) of the said Rate Regulatory Act, 

6. On October 2), 1958, the Insurance Commissioner received fi 
the City of Pittsburgh a complaint pursuant to Section 16 (a) of the saig 
Rate Regulatory Act, requesting a hearing under such Act as an aggrieved 
party. 

7- On December 10, 1958, the Insurance Commissioner formally 
notified by registered mail the Middle Department and the Cities of 
Philadelphia and Pittsburgh that a hearing would be held before him on the 
aforesaid Filing on January 5, 1959, at 10200 A.M,, Eastern Standard Tine, 
in Room 496, City Hall, Philadolphia, Pennsylvania. 

8, Hearings were held on Fire Rate Adjustment Consecutive Filing 
#153 on January 5 through January 8, 1959, and January 26 through Jamary %, 
1959 in Philadelphia, Pennsylvania, and on February 3 and , 1959 in 
Pittsburgh, Pennsylvania, 

9, The Middle Department's Filing #153 is applicable only to 
Major Peril 10 (property damage), and Peril 11 (timoselement coverages), 

10, The average loss ratio for the fivesyear period from 1952 
through 1956 for Major Peril 11, for business written in Pennsylvania by 
stock companies, was 58.6 per cent on a written=toepaid basis, 

ll, The Middle Department estimates that the increase in premiums 
to be derived as a result of an amendment to the term discount rule, 
approved by the Insurance Department in 1957, will amount to 6.8 per cent 
by the end of a fiveeyear period. Prior to that time, buildings and content: 
eligible to be written for a term not exceeding five years were written at 
the following reduced mitiples of the anmmal rates 

Two years 1.75 times the anmal rate 
Three years 2.50 times the annual rate 
Four years 3.25 times the annual rate 
Five years 4,00 times the anmal rate 
Effective September 20, 1957, those miltiples became the followin! 
Two years 1.85 times the annual rate 
Three years 2,70 times the annual rate 
Four years 3.55 times the anmal rate 
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Five years 4.40 times the annual rate 
For the purpose of adjusting premium income for the six=year 
poriod (1952 through 1957) to account for the said amendment in the term 
discount rule, a factor of 3.) per cent was used, 

12, The City of Philadelphia is a named insured under certain fire 
insurance policies written by momber or subsoriber companies of the Middle 
Department on City~owned property. With respect to certain of such policies, 
the City pays the premium, and with respeot to others, the premium is paid 
by the lessee of such property. 

13. The City of Pittsburgh is a named insured under certain fire 
insurance policies written by member or subscriber companies of the Middle 
Department on Cityeowned property. With respect to certain of such policies, 
the City pays the premium, and with respect to others, the premium is paid 
by the lessee of such property, 

1;. The statistics supporting the rate adjustments, requested in 
the Filing, were supplied to the Middle Department by the National Board of 
Fire Underwriters, The Mutual Insurance Advisory Association, and the National 
Association of Independent Insurers, all of which organizations are advisory 
organizations under Section 10 of the Rate Regulatory Act, 

15. The three advisory organizations, named in Finding of Fact No. 
1, above, are subject to examination by the Insurance Department of 
Pemaylvania, and are regularly examined by or for the benefit of such 
Department. 

16, The Middle Department, in determining whether the average 
state-wide rate level required adjustment, compared the total annual 
earned premiums of stock and mutual companies averaged for a period of 
six years (1952 through 1957) with the total incurred losses of such 
companies for the same six~year period, making provisions for expenses and 
6 per cent for underwriting profit and contingencies, 

17. The Middle Department, in determining whether the average 
statewide rate level should be adjusted, employed an expanse ratio of 
lie6 per cent derived by deducting from the aggregate 1956 expenses of 
stock companies attributable to Pennsylvania a loss adjustment expense 
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estimated at a ratio of 304 per cent, 

18, In arriving at an average loss ratio for purposes of 
determining whether the stateswide rate level should be changed, the 
Middle Department adjusted the earned premiums of stock and mutual conpaniy 
for the years 1952 through 1957 to reflect former rate changes, and then 
weighted the premium and loss experience for such years by factors of 10 
per cent for 1952, 1953 and 195s 15 per cent for 19553 25 per cent for 
19563 and 30 per cent for 1957. 

19. The average loss ratio as determined by the Middle Departmen 
for the period 1952 through 1957 adjusted and weighted, as described in 
Finding of Fact No. 18, amounted to 6,3 per cent to which was added a ls; 
adjustment expense ratio of 3. per cent, resulting in an average loss rat) 
of 49.7 per cent for the sixsyear period (1952 through 1957). 

20. The Middle Department has determined that the average loss 
ratio for stock companies for the sixsyear period (1952 through 1957) on 
an adjusted and weighted basis is 52.7 per cent which includes a loss 
adjustment expense ratio of 3.) per cent. 

21, In determining whether any adjustment in the average state. 
wide rate level should be made, the Middle Department established a 
balancing point loss ratio of 49. per cent by deducting from 100 per cent 
the aggregate 1956 Pennsylvania expense ratio for stock companies of ),6 
per cent, plus an allowance of 6 per cent for underwriting profit and com 
tingencies, 

22. Since the adjusted and weighted average loss ratio of 9.7 
per cent for the sixwyear period (1952 through 1957) for stock and mrtual 
companies is within two percentage points of the balancing point loss ratio, 
described in Finding of Fact No, 21, no adjustment of the average statews 
rate level is requested in the Middle Department's Filing, 

23. The Middle Department's filing projects an amual decrease 
of $36,158 in premiums on a state-wide basis, 

24. The Middle Department's calculations for the period 1952 
through 1957 show an underwriting profit on an average basis for both 
mzxtual and stock companies of 5,7 per cent, which is reduced to 2.7 per oat 
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for stock companies, when the experience of mtual companies is omitted, 

25. The Middle Department has established five separate 
geographical zones in Pennsylvania for six state-wide occupancy classifi= 
cations of property namely, dwellings, household furniture, small stores and 
d@ycllings, apartments, mercantile buildings, and mercantile stock, 

26, For rate adjustment purposes, the Middle Department grouped 
the 115 occupancy classifications established by the National Board of 
Fire Underwriters into 3 divisions. Proposed rate adjustments for six 
of such divisions are based upon loss experience applicable to the five 
geographical zones described in Finding of Fact No. 25. 

27. The rates proposed in this Filing on a zone and a state-wide 
basis for the 3 divisions described in Finding of Fact No, 26 are based 
upon loss experience of stock and mutual companies for the years 1952 
through 1956, 

28, Although the aggregate experience of stock and mitual companies 
does not justify an adjustment of their average state-wide rate level, an 
adjustment of rates between classifications and between zones is justified, 

29. In proposing rate adjustments on a state-wide and zone basis, 
the Middle Department employed a loss ratio of 7 per cent as a median point, 
No changes in rates are proposed where loss ratios on a zone or state=wide 
basis are within ‘four percentage points above or below such median point, 
and the maximum rate adjustments upwards and downwards are 30 per cent, 

30. Fot the purposes of determining rates in Zone ) (Philadelphia) 
for household dwellings and contents, ‘the iddle Department established A 
and B areas, the B areas representing those sections of the city which have 
the highest fire incidence, Boundries of the B areas are based upon maps 
prepared by the City of Philadelphia, and a study made by the Middle 
Department over a period of six months, 

31. For the purposes of determining rates in Zone ) (Philadelphia) 
for household dweliings and contents, the Middle Department classified house=~ 
hold dwellings according to ownership, occupancy by owner and/or tenent(s), 


and the number of household units per dwelling, 

32, In determining rates for A areas and B areas in Zone | 
(Philadelphic) for household dwellings and contents, the Middle Department 
accorded preferential troatment to ownermoccupied dwellings, with rates 
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established at progressively higher levels in ratio to the number of hong 
hold units per dwelling. Rates on houschold dwellings and contents would} 
generally lower in A areas than in B areas. 

33. The Middle Department proposes no increase in rates for hou, 
hold dwellings and contents for 90 per cent of the families in Philadelphy, 
which occupy their owm home as a single dwelling. Such owner-occupied, sing) 
dwellings constitute 57 per cent of all dwelling structures in Philadelphia, 

3h. The fire departments of the Cities of Philadelphia and 
Pittsburgh have in the past, and are now engaged in energetic programs to 
improve fire-fighting equipment, and the effectiveness of their fire=fightin 
forces, 

35. The Cities of Philadelphia and Pittsburgh have been and ar» 
engaged in vigorous programs of fire prevention and elimination of fire 
hazards, 

36, The Department of Licenses and Inspection of Philadelphia is 
engaged in an energetic fire inspection program supported by 2 substantial 
financial budget, and diligently enforces city fire and zoning ordinances, 

37. The Water Department of the City of Philadelphia is carrying 
forward major programs of repair and new construction of water mains, high 
pressure fire mains, pumping stations and reservoirs, 

38. Both the City of Philadelphia and the City of Pittsburgh hm 
made substantial accomplishments in urban redevelopment and are still engaga 
in major programs of slum clearance, rehabilitation and conservation of city 
areas, 

39. The City of Philadelphia has received national awards annually 
for its fire prevention activities from 1952 through 1959, from the United 
States Chamber of Commerce and from the National Fire Protection Associatia, 

DISCUSSION 

Certain procedural questions raised during the course of the 
hearing are first discussed, Thereafter, consideration is given to the 
merits of the Middle Department's Filing, 

1. cedural Questions Raised the 
A, The propricty of proceeding under Section 16 {a) of the Fin 
Morine, and Inland Marine Rate Regulatory Acts 





OULA be 
T hous, 
ph 

ad, shy, 
telphia, 


mS to 


nd are yy 


phia is 
antial 


ances, 
'y high 
rgh have 
LL engage! 
1 of city 


3 annually 


sociation, 


the 





THE INSURANCE INDUSTRY 2245 


The Middle Department at the outset of the hearing questioned 
the propriety of the Insurance Department's conducting its 
hearing under Section 16 (a) of the Fire, Marine and Inland 
Maxine Rate Regulatory Act, Supra. The Middle Department con 
tended that where, as in this case, the Insurance Commissioner 
permits a Filing to become effective by not disapproving it 
within the statutory waiting period or any extension thereof 
under Section  (d) of such Act, there is no action taken by 
the Insurance Commissioner such as would invoke the hearing 
procedure provided for in Section 16 (a), I, as the Hearing 
Officer, overruled the Middle Department's motion that the pro- 
ceeding be dismissed on these grounds, 


The language of Section 16 (a) is wmequivocal in providing that 
any person aggrieved by "any action of the Commissioner, except 
disapproval of a Filing or a part thereof as provided for in 
Section 5 hereof, ee. shall have the right to file a complaint 
with the Commissioner and to have a hearing thereon before the 
Commissioner", Section 33 of the Statutory Construction Act, 
Act of May 28, 1937, P. L. 1019, 6 P, S,, Sec. 501 et seq, 
provides that words in a statute are to be accorded their common 
and approved usage, Section 51 of the aforesaid Act states that 
when the words of a law are clear and free from all ambiguity, 
its letter is not to be disregarded under the pretext of pursuing 
its spirit. The Statutory Construction Act also provides that 
every law shall be construed to give effect to all of its 
provisions, 


The application of the foregoing principles of statutory construction 
compels the conclusion that a deliberate course of conduct on my 

part with knowledge that it would result in the Middle Department's 
Filing becoming effective, constitutes "action" within the meaning 

of Section 16 (a) of the Rate Regulatory Act, The fact that 
Section 16 (a) refers to "any action" reenforces this conclusion, 
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This conelusion is further supported by the use of the words in 
Section 16 (a) of "except disapproval", Since the legislature 
expressly excluded from the operation of Section 16 (a) an 
action of "disapproval", it is reasonable that it would have 
also expressly excluded any action on my part tantamount to 
approval if such had been its intent, 


The fact that Section 5 (b) provides 2 hearing procedure for 

any person aggrieved with respect to a Filing in effect does not, 
in itself, require that Section 16 (a) be interpreted in a 

manner wholely contradictory to its express terms, The existence 
of two independent sections cach permitting a hearing is not 
necessarily an irreconcilability within the meaning of Section 63 
of the Administrative Agency Law, Irreconcilability or conflict 
infers an impasse in administrative action resulting from two 
provisions of law requiring inconsistent courses of action, 

Where, however, two provisions of the same law, as in this case, 
provide avenues leading in the same direction, either of which 
might be pursued, there is no impasse or irreconcilable conflict 
even though there may be some procedural differences, 

The propriety of holding the hearing in this matter under Section 16 
(a) is born out by the Insurance Department's experience in conducting 
a hearing in 1957 on the Middle Department's Consecutive Filing No, 
137=A, In that hearing the Insurance Department proceeded under 
Section 5, Serious questions were raised at that time as to the 
right of the Insurance Department to hold a public hearing with 
respect to a Filing which, in the opinion of the Filer, could not 
be made public wmtil it had become effective, To avoid such basic 
objestiors, I, as Insurance Commissioner, aftcr consultation with 
the Atieraey General, procceded on this occasion under Section 16 (a), 
I regurd the procedure followed by me in the hearing on Middle 
Dopatmont Consecutive Filing No, 137=4 as proper and legal, and d 


not by my actions, in this case, foreclose the use of such procedure 


| 
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in the future. I have, however, in this case,chosen to proceed 
under Section 16 of the Act for the reason that the hearing 
procedure prescribed therein is so clearly defined that its use 
avoids the raising of unnecessary technical objections. 

Section 58 of the Statutory Construction Act provides that a 
law shall be liberally construed to effect its objects. One 

of the primary objects of the Rate Regulatory Act is to promote 
the public welfare by the regulation of insurance rates through 
hearings conducted pursuant to due process of law. It is my 
conclusion, therefore, that there was no impropriety in my 
proceeding under Section 16 (a) of the Rate Regulatory Act in 
the conduct of the hearing in this matter. 

Furthermore, the history of insurance regulation in the United 
States leaves no doubt that my act of permitting this Filing to 
become effective through the expiration of the statutory waiting 
period, is "action" within the meaning of Section 16 (a). If it 
should be determined that the Rate Regulatory Laws of Pennsylvania 
permit a Rating Bureau to establish rates without any action by 
the Insurance Department, it would be highly questionable whether 
our laws would be ample to exclude the Rating Bureau from the 
operation of the Sherman Anti-Trust Act. Under the provision 

of Public Law 15, 79th Congress, Rating Bureaus are still subject 
to the Sherman Anti-Trust Act to the extent that they are not 
regulated by state law. 

The propriety of permitting Cities of Philadelphia and Pittsburgh 
to participate as aggrieved parties. 


The Middle Department at the outset of the hearing formally 
objected to the participation of the Cities of Philadelphia 

and Pittsburgh in this hearing upon the grounds that such Cities 
were not aggrieved parties within the intendment of Section 16 (a) 


of the Rate Regulatory Act. 


I overruled this objection both as, to the 
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City of Philadelphia and to tho City of Pittsburgh, The basis 
of my ruling was that the said Cities had alleged in their 
complaints that they were aggrieved, and had submitted evidence 
to support this allegation, The Middle Department, on the other 
hand, did not submit any evidence which would require me to Tule, 


as a matter of law, that the said Cities did not qualify as 
aggrieved parties, 


There was no additional evidence submitted in the course of the 
hearing, nor any arguments made in the Middle Department's brief 
that would warrant me to alter my ruling in this matter, Agegricve 
ment mst be interpreted in a manner consistent with the primary 
object of the Rate Regu? y Act. The main object of this Act 

is the promotion of the public welfare through the regulation of 
insurance rates to the end that they shall not be cxcessive, 
inadequate or unfairly discriminatory. Another object of the Act | 


| 


is to permit persons who believe themselves to be adversely affeote 


by a filing to receive a full hearing, Both of these objects are 
best served by construing aggrievement in a realistic marmer which 
will allow the Insurance Department to inquire thoroughly into 
rate filings by means of public hearings, and which will permit 
the greatest public participation in such hearings, 


It would not be realistic to deprive persons the right to 

participate in a hearing, simply because the Middle Department C, 
does not propose to increase that person's fire insurance rates, 

Such a person can very properly be aggrieved because the Middle 
Department has failed to sufficiently reduce his fire insurance 

rates. 


To apply the requirement of aggrievement realistically, the 
Insurance Department cannot demand a person to prove preliminarily 
that a Filling should be rejected in order to qualify him as an 
agericved party, Aggricvement, therefore, is something less than 
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a clear demonstration on the part of a person that the Filing 
mijustly or illegally injures him, A proper and rational 
interpretation of aggrievement, which would serve the objects 

of the Rate Regulatory Act, is one which would permit the hearing 
officer to allow a person to appear as an aggrieved party wmder 
the following conditions: (1) he establishes himself as a policy 
holder, (2) he specifies with particularity wherein and how he is 
aggrieved, (3) his allegations of aggrievement are neither 
frivolous nor unreasonable, and (1) the opposing party fails to 
show that such person as a matter of law cannot be an aggrieved 
party. 


Since evidence in the record shows that Philadelphia and Pittsburgh 
are policy holders of member companics, since both Cities have 
reasonably alleged an aggrievement based upon fire insurance 

rates which they would be required to pay member companies under 
this Filing, and since the Middle Department has not established 

as a matter of law that such Cities are for any reason incapacitated 
from being aggrieved parties, I, as Insurance Commissioner, reaffirm 
my former ruling that the aforesaid Cities could properly 
participate in the hearing. In view of this conclusion, it is not 
necessary for me to discuss the other grounds upon which the said 
Cities base their aggrievement, 


Zhe buxien of proof 


At the outset of the hearing in this matter, it was stated that 
the Cities of Philadelphia and Pittsburgh, being the complainants, 
had the duty of going forward with the evidence, At no time 
during the course of the hearing were there any rulings by me as 
to which parties had the burden of proof, 


The Insurance Commissioner in conducting a public hearing under 
the Rate Regulatory Act for the purpose of determining whether 
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proposed rates are excessive, inadequate or unfairly discriminatory, 

and whether a filing meets the requirement of the Act, mst not 

be hampered in making his decision by a tenacious adherence to 
technical questions of burden of proof in the evaluation of evideng, | 

If he were required to follow such a course, rate regulation (1) 
through the hearing method would be destroyed. Neither the Rate 
Regulatory Act nor the Administrative Agenay Law contemplates that 

the Insurance Commissioner's duty to evaluate evidence before hin 

in a rate hearing will be sacrificed in the interest of conformity 

with technical rules of burden of proof, The Supreme Court of 


Pennsylvania has made clear in Philadelphia Saving Fund Society VB, 
Secretary of Banking Pa, (1955), that an administrative tritum) 


is to determine the matter before it upon the basis of the 


substantiality of evidence and not upon the technical grounds 
of burden of proof, 


In view of the foregoing considerations, all findings and con= 
clusions in this Adjudication are supported by substantial evidence 
in the record, but no weight whatsoever is given to the technical 
concept of burden of proof, 


Consecutive Filing No. 153 presents for my decision four basic question! 


(1) Has the Middle Department established that no adjustment showli 
be made in the average state=wide rate level? 

(2) Has the Middle Department established that a readjustment of 
rates should be made between zones and as between classificatia 
or groups of classifications? 

(3) If it be determined that a readjustment in rates should be més 
from zone to zone and between classifications, is the method 
employed by the Middle Department in making such adjustments 
legally sound and not discriminatory? 

(4) Does any of the evidence submitted in the hearing show the 
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Filing to be defective in any material respect justifying 
or requiring its disapproval? 


I shall at this point treat fully each of these four questions: 
Has the e t es ed that u 


should be made in the average statewwide rate level? 


As shown by the findings of fact, the Middle Department 
upon the basis of an average loss ratio for a sixeyear 
period of experience (1952 through 1957), determined that 
there is no need for any adjustment in the average state= 
wide rate level, 


In determining this average loss ratio for the said sixe 
year period, the Middle Department adjusted premiums for 
each of such years to reflect prior rate changes, It also 
weighted the premiums and losses for each of the six years 
in accordance with a defined weighting formula, The 
adjusted, weighted loss ratio for the sixeyear period 
determined in the foregoing manner is ],9.7 per cent. 


The Middle Department in determining whether there should be 
an adjustment in the average state-wide rate level used an 
expense ratio based upon aggregate Pennsylvania expenses for 
the year 1956, and an allowance for underwriting profit and 
contingencies at a ratio of 6 per cent, This expense ratio 
adjusted to earned premiums, and reduced by a ratio of 3.4 
per cent for loss adjustment expense is determined to be 6 
per cent, 


By deducting the adjusted expense ratio and the percentage 

for underwriting profit and contingencies from 100 per cent, 
the Middle Department established a balancing point loss 

ratio of 9.) per cent which it used as a guide in determining 


whether there should be any adjustmont in average state-wide 
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rate levels, The following formula was useds no change 

in the average state=wide rate level would be made if the 
average loss ratio for 1952 through 1957 (weighted and 
adjusted) was within two percentage points of the balancing 
point loss ratio. Since this qualification was not met, 
the Middle Department does not recommend such a change in 
this Filing, 


The Cities of Philadelphia and Pittsburgh attacked the 
Middle Department's foregoing procedure on four separate 
grounds, 

(a) The Cities argued that promiums for the sixeyear 
period (1952 through 1957) should have been adjusted 
to show a rate increase of 6,8 per cont resulting 
from an amendment to the term discount rule approvod 
in 1957, 

(b) The Citics also questioned the Middle Department's 
propricty for weighting its premium and losses for 
the said sixsycar period in the manner in which it did, 

(c) Tho Cities also objected to the Middle Department's 
basing its expense ratio upon only 1956 expenses, and 

(ad) The Cities objected to the Middle Department's employing 


6 per cont for underwriting profit and contingencies, 


As to the first of the Cities? objections, if 6,8 per cent 

as an adjustment factor had been employed to reflect the change 
in the term discount rule, the adjusted, weighted loss ratio 
for the sixxyoar poriod from 1952 through 1957 would be changed 
from 9,7 per cent to 48.3 per cont, This difference would not 
be sufficient to require any adjustment in average statoewide 
rate levels under the formula used by the Middle Department 
since such ratio would still be within two pcreontage points 
of the balancing point loss ratio, 
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If I wore to hold that on adjustment factor of 6,8 per cent 
instead of 3.l; per cent should have been used and, furthermore, 
that the Middle Department's weighting formula is erroncous, 
then the average loss ratio for the aforesaid sixeyear period, 
adjusted accordingly, would suggest the need for an average 
state-wide rate level adjustment by exceeding the two pere 
centage point limit by oneehalf of 1 per cent. To attain 

such a result would require me to reject the Middle Departe 
ment's weighting formula in its entirety, for a mere adjust= 
ment in its percentages would not result in an average loss 
ratio more than two points beyond the balancing point ratio. 
My duty as Insurance Commissioner, in accepting or rejecting 
the 3.4 per cent adjustment factor and the weighting formula, 
is to dctermine whether their use is both reasonable and 


non«discriminatory. 


Insofar as the 3.) per cent adjustment factor is concerned, 
I recognize that the Middle Department used an element of 
judgment in choosing that percentage. Its judgment was 
based upon the assumption that while the estimated overall 
increase resulting from the change in the term discount rule 
is 6.8 per cent, this estimate has not by this date been 
attained, While this reasoning cannot be summarily rejected. 
I believe nevertheless that ultimately fire insurance rates 
in Pennsylvania should reflect the full amount of increased 
premiums resulting from the amendment of the term discount 
rule. Therefore, while I will not disapprove the Middle 
Department's use of the 3.) per cont adjustment factor, I 

do insist that when the full effcct of the term discount in- 


crease has been attained, the Middle Department submit 


evidence indicating its final effect. 
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As to the Middle Department's use of the weighting formula, 

I cannot conclude that it is unreasonable. Were I to merely 
alter percentages, I would be substituting my judgment for 
that of the Middle Department, and would thus be making 
insurance rates instead of examining proposed rates. It is 
reasonable to place greater emphasis upon more current years 
in projecting future premiums and losses. Such a.formula 
would give policyholders more quickly the benefit of improved 
experience resulting from any cause including a lessening of 
the number of fires and property loss due to the splendid 
programs of fire prevention being carried out by the Cities 

of Philadelphia and Pittsburgh. While I shall approve the 

use of the weighting formula by the Middle Department, I shall 
insist, unless prior approval of the Insurance Department is obtained 
that in all future Filings the same percentages employed in 


this formula be followed. 


The Citics of Philadelphia and Pittsburgh also objected to 
the Middle Department's basing its expense ratio upon only 
1956 cxpenses when considering whether any adjustment should 
be made in the average statc-wide rate level. If the Middle 
Department had averaged expenses for a six-year period, the 
resulting expense ratio would not have justified a rate 
adjustment on a state-wide level. The average loss ratio 
based upon such an average would have been 6 per cent which 
when adjusted to earned premiums would have been 6.2 per cent. 
The balancing point loss ratio would then have beon 51.2 per 
cent which would still be within 2 points of the 1952-57 


adjusted, weightcd loss ratio of 49.7 per cent. 


If on the other hand, the Middle Department had projected 


expenses by least squares based upon five years of expense 
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expericnce, the resulting expense ratio would have been 
greater than the ratio used by the Middle Department in 
this Filing. It can, therefore, be said that the use of 
1956 oxpenses alone does not cause a distortion in the 
Filing injurious to policy holders, I, therefore, for the 
purpose of this Filing accept an expense ratio based upon 
1956 expenses. 


Finally, the Cities of Philadolphia and Pittsburgh objected 

to the Middle Department's cmploying a ratio of 6 per cent 

for underwriting profit and contingencics, Insurance 
companies under Section 3 (a) of the Rate Rogulatory Act 

are to be allocated in the cstablishment of ratcs a reasonable 
margin for underwriting profit and contingencies, By deleting 
the underwriting expericnce of mutual companics from EXHIBIT C 
of the Filing, it is apparent that stock companics under 
present prevailing rates average an underwriting profit of 


2.7 per cont before income taxes, 


It should be noted that a substantial majority of the companics 
represented by this Filing are stock insurance companies, If 
stock companies are to be allowed a reasonable margin for 
profit, thon experience of stock companies alone should be 
reviewed to determine if they are obtaining such a margin, 

4 further considcration is the fact that this Filing docs not 
propose a genoral rate inorcase on a statcewide basis, Under 
the rates provided in this filing, stock companics in the future 
will probably carn no more than 2.7 per cent before income 
taxes as Underwriting Profit. I cannot conclude that this 

rate of return is unreasonably high. I, therefore, shall 
approve the ratio of 6 per cent employod by the Middle 
Department Association of Fire Underwriters for Underwriting 
Profit and Contingencies, 


In view of all the foregoing considerations, it is my opinion 
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as Insurance Commissioner that the Middle Department's | 
determination that there should be no adjustment in the 


average stato=wide rate level should be sustained, 


Has the Middle Department established that a readjustmont of 


rates should be made betwocn zones and betweon classifications 
or _proups of classifications? 


The fivesyoar average loss ratios 1952 through 1956, as 
determined by the Middle Department, from classification 

to classification or groups of classifications, and from 

zone to zone show substantial variations, Those avorage 

loss ratios are sct out in EXHIBIT I of the Filing and will 
merely be highlighted at this point, Avcrage loss ratios 

on dwellings vary, zone to zonc, from 38 per cent to 62 per 
cent, \verage loss ratios on houschold furniture vary, zone to 
zone, from 43 por cent to 6 per cont. Such ratios on smll 
stores and dwellings vary, zono to zono, from 31 per cent to 

91 por cont, and on mercantile stocks from 1 per cent to 76 
per cent, Average loss ratios between classifications or 
groups of classifications on a statcewide basis contain cvon 
more serious variations, Such loss ratios vary from a low 

of 21 per cent to a hich of 198 per cont. The frequency and 
extent of these variations leave no doubt as to the propricty 
of adjusting rates in order to more realistically relate pre» 


miums to losses with respect to zones and classifications, 


It is appropriate at this point to consider the objections 
raised by the Citios of Philadelphia and Pittsburgh to the 
reorraphical zones employed by the Middle Porartinent for 
rato=makinc purposes, I recognize that the present 
craphical zones have an historical basis, and have had 


o 
Y 
h 


or approval of th srranoc Department, I recognize 


further that unc latory Act loss oxportonec 


(3) 
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must be considered for a five-year period, and that such 
experience is not available upon any other zone basis than 
the present zone basis. However, it is my belief that the 


present zones may be improperly constituted. 


While readjustments of insurance rates should not await a 
complete rezoning of the State of Pennsylvania, it is 
nevertheless true that the present zone system should be 
completely restudied with the objective of removing any 
inequities that may exist in it. I, therefore, request that 
the Middle Department undertake a full review of the five 
geographical zones in Pennsylvania with the object of 
determining whether they can be reconstituted along more 
reasonable and equitable lines. Such a study would no 
doubt consider the similarities and differences from county 
to county and area to area as to density of population, 

the nature of the economic activity carried on in such 
counties and areas, as well as other relevant factors. 

I request the Middle Department to submit to me at the 
earliest practical date the results of such study. If a 
new zone structure should be approved by the Insurance 
Department, the Middle Department shall then accumulate 


statistics for future filings on the basis of such new zones. 


In view of the great variations that exist between classifi- 
cations and zones in loss ratios, and in view of the fact 
that I cannot arbitrarily reject a Filing based upon a zone 
system heretofore approved by the Insurance Department, I 
accept the Middle Department's conclusion, as to this Filing, 
that it is proper to adjust fire insurance rates between 


classifications and between zones. 


Is the method employed by the Middle Department in making 


adjustments between zones and between classifications or 
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s of classifications ler sound and not discrimina 


The Cities of Philadclphia and Pittsburgh attacked tho Middle 
Department's method of readjusting ratcs between classifications 


and between zones on four separate crounds$ 


(a) The Cities argued that the adjustment formula which 
used a loss ratio of 7 per cont as a median point was not 
proper, 

(bv) The Cities also questioned the propricty of the 
Middle Departmont's adjusting rates for Peril 11 
risks when the statistics on a zone to zone and 
classification basis included only income and 
losses from Peril 10 risks, 

(c) The City of Philadelphia objected to the Middle 
Department's proposal to establish A and B arcas 
within Philadelphia for purposes of varying rates 
for similar types of property. 

(ad) The City of Philadelphia also objected to the Middle 
Department's plan to pormit insurance companics to 
spocifically rate sprinklored risks, 


Tho Citics? first objection is that the Middle Department's 
formila for adjusting rates between zones and betweon classifie 
cations which omploys as a median point a ratio of 7 per cent, 
is not proper, Carlylo H, Hill, Exccutive Manager of the 
Middle Department in his testimony statod that this ratio 

was sot at 7 por cont rather than at a higher percentage in 
order to cormpensate for the fact that the promium and loss 
expericnee for zones and classifications was not weighted, and 
because 1957 loss oxperiocnce was not included, Testimony was 
also submitted that the Middle Department devoted considerable 
effort to find a precise ratio, which when used as a median 
point, would result in adjustments that would maintain tho 


average statcewide rate level, 
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In judging the propriety of the Middle Department's formula, 
I must recognize that if a higher ratio had been used as a 
median point certain classifications would not have received 
increases in rates. However, other classifications would 
not have received reductions to the extent granted them in 
the Filing. Whatever ratio the Middle Department might 

have usec as 2 median point, it would have been applied in 
such a manner as to produce approximatcly the same amount of 


promiums as is expected under the ratio used in this Filing. 


As Insurance Commissioner, I cannot substitute my judgment for 
that of the Middle Department in detcrmining an applicable 


ratio for rate adjustment purposes. 


As Insurance Commissioner, I have the duty, however, to 
disapprove the Middle Department's use of judgment if it is 
unreasonable. There was no evicence submitted in the hearing 
which indicated that the Miccle Department's exercise of 
judgment in this instance was unreasonable. I, therefore, 
approve the formula usec by it in this Filing for adjusting 


ratcs between zones anc between classifications. 


The next objection mace by the Cities is that the Middle 
Department acted improperly in establishing rates for 
Peril 11 between zones and between classifications when 
the premium and loss experience usec for zone and classi- 
fication acjustments did not include the expericnce 


Cerivec from Peril 11 risks. 


The procedure followec by the Middle Department constitutes 
the establishment of Peril 11 rates by using Peril 10 
expericnee, Such a course coulc be justifiec only if it 


is reasonable. The reports of insurance companies mice to 


the Pennsylvania Insurance Department show that written 
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premiums from Peril 11 is insignificant in comparison with 
premiums based upon Peril 10. Premiums for the five-year 
period (1952-1956) for Peril 11 constitutes approximately 
per cont of the premiums from Peril 10 curing the same 
period, The inclusion of Peril 11 premium anc loss experience 
with such experience for Peril 10 incrcascs the average loss 
ratio for such fiveeyear period by only .06 per cent. These 
facts sugrest that the amount of insurance written in Pennsyle 
vania under Peril 11 is of such minor proportions that its 
allocation between zones and between classifications would 
result in such sparse volumes of expericnce as to Inck 


crecitility for ratcemaking purposes. 


Since Peril 11 is markete? with Peril 10, anc, as the 
evicence shows, is solc in a substantial number of cases 
where Peril 10 is solc, it is not unreasonable to conclucec 
that a correlation exists betwecon premiums anc losses uncer 
Peril 10 and uncer Peril 11. To rate Peril 11 risks ona 
stateewice basis woule give no consiceration to any 
correlation that exists between losses uncer Peril 10 ane 
Peril 11 nor to ciffering loss expericnce between zones 
an’ between classifications. Because of the foreroing 
reasons, I cannot conclude that the action of the Midele 
Department in correlating rates for Peril 11 to Peril 10 


retes is unreasonable. 


The City of Philatelphia raisec objections against the 
procecure usec by the Miccle Department in establishing A 
anc B areas in the City of Philacelphia for rateemaking 
purposes for cwellings anc cwelling contents. One of the 
City's main objections is that properties within the 
higher ratec arcas will be ‘tpenalizec solely by reason of 


their location without regard to whether they constitute 
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epeater fire risks, The zone boun'ries establishe* by the 
Miccle Department were not basec upon arbitrary jucement 
put utilized the recor’s of the Fire Department in Philae 
colphia as to arcas with the createst incicence of fires. 
The Mic’le Depariment also maintained incepencent sor 


for a perio of six months to Cetermine tiie reasons>len 


of the area bountrics. 


The effect of the establishment of A an® 5 areas 
Philacelphia is to place hirher rates upon tenant-occupie? 
Cwellings which are locatec in cistricts where most fires 
occur. Evicence was submitte’ at the hearings shewing that 
the incicence of fire is consicerably less where the owner 
of a cwelling lives in that cwelling. Consequently, owner= 
occupiec Cwellings reccive smaller increases whether they 
are locate: in cither A arcas or B areas. Furthermore, 
un‘er the } le Department's procecure 253,000 cwelling 
anits, constituting 90 per cent of all cwelling units in 


m4 ’ 


Phisacelphia, receive no increase in fire insurance rates, 


I eco not believe that a property constituting a soo? insure 
ance risk shoulc suffer the hirhcst increase in insurance rates 
solcly for the reason of its location. It would not, howe 
ever, be proper for me to reject this Filinr upon that basis 
alone, when to co so coule result in the owners of 90 per 

cent of the cwelling units in Philacelphia receiving sub- 
stantial rate increases, which they would not receive 

uncer this Filing. The City of Philacelphie pointed out 

in its testimony that various City <cpartments make safcty 
inspections. The City also pointed out in its testimony 

that certain fire insurance companies make similar inspoctions. 


It is susgestec, therefore, that the Mic¢le Department rive 


consiccration to some form of inspection program or special 
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rating procedure which would avoid clear cases of properties 


A 
constituting good insurance risks from being penalized solely I 
because of their location, z 
I also request that the Middle Department give constant . 
attention to the incidenco of fires in both A and B arcas . 
and to the climination of firo hazards in such areas with y 
the object of adjusting their boundries currently with I 
changing conditions, The Middle Department is directed to t 
maintain premium and loss exporionce statistics for A and a 
B areas respectively, 

qT 
Much was stated during the courso of the hearing with respect m 
*o practices of insurance companics in refusing to write f 
fire insurance in Philedclphia because of their heavy loss i 
factor on such business, The Insurance Department cannot | 1 
tell an insurance company where it is to write business, t 
nor can the Insurance Dopartmont cvon suggest that an insurance r 
company has any obligation to write insurance in aroas whore t 
to do so would cause it to lose moncy. Nor as Insuranco i 
Commissioner do I wish to impose such obligations upon privato 0 
insurance companies, I will point out, however, that being | 
admitted to do business in Pennsylvania places cortain " 
responsibilities upon insurance companics to the citizens ' 

ii 


of Pennsylvania, When the Legislature authorized out@of«state 


Fo] 


insurance companies to conduct business in Pennsylvania and 


permitted domestic companics to be incorporated in this 

state, it did not contemplate that cortain citizens of 
Ponnsylvania should have fire insurance protection while 
others should not have it, When tho rates contained in this 
Filing become offective there will be no reason whatsoevor 

why the intent of the Legislature, that all citizens my 

have the protection of fire insurance, should not be fulfilled, 


es BF Fe FT ws 
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Ag Insurance Commissioner of the Commonwealth of Permsylvania, 
I shall be interested to sce whothor insurance companies in 
response to the ratcs approved in this Filine renew the 
writing of insurance in Philadelphia and in any other area 

of the state where they may havo ccased such writing, 


Upon the basis of anc subject to the foregoing considcrations, 
I approve the establishmont of A and B areas within Zone }; for 
the purpose of setting fire insurance rates for cwellings and 
dwolling contents, 


The City of Philadelphia also objected to the Middle Department's 
plan to pormit insurance companics to spocifically rate 

sprinklered risks, The Filing provides for a 20 per cont rate 
inorease in sprinklered risks based upon a 60 por cont averare 
loss ratio for the fivo~yoar period 1952 throuch 1956, According 
to the testimony of Mr, Carlyle Hill the rate for cach sprinklored 
risk is determined on its own individual merit, Furthermore, 

the promium volume for sprinklered risks on a statoewide basis 

is significant, It amounted to ovor $5,500,000 on an adjusted 
carned premium basis in 1956, 


The Middle Department erouped certain classifications of the 
National Board of Fire Underwriters in proposing rate adjustments 
in order to obtain more credible statistics, It is apparont from 
a seview of the Filing that cortain classifications do not contain 
sufficient promium volume to dctermine propor rate adjustments, 

It is necessary, therefore, for rolated or similar classifications 
to be joined torether in proposing future rates, I do not, 
however, belicve that classifications should be crouped 
indiscriminately and difforently with cach successive Filing, 

Such a practice would destroy the whole theory of projecting 
rates upon accummlated expericnce over a period of years, I 


’ 


therefore, insist, unless prior approval of the Insurance 
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(L) 


Department is obtained, that all future Filings maintain 


the same classification croups that are followod in this Filing, 


Upon the basis of the foregoing considcrations, I shall approve 
the procedures omployed by the Middle Department in malince 


rate adjustments between classifications and between zoncs, 


Docs any of the cvidcnee submitted in the hearing show 
the Filinc to be dcfcctive in any material respect 


ustifyin: or r rc its complete disapproval? 


Through the course of this Adjudication, I have made certain 
recommendations with respect. to the implementation of this 
Filing by the Middle Departmont, TI have also sct forth 
herein certain roquirements to be followed by the Middle 
Department in making future Filincs, Subject to these 
recommendations and requirenents, and others to be made 
hereafter, I find the Filing to be free of any matcrial 
defects which should cause me to cisapprove it gencrally. 
Other objections mde to the Filing by the Cities of 
Philacolphia anc Pittsburgh deserve full discussion, The 


most important of these objections arc: 


(a) The Citics arcucd that the statistics furnished to 
the Middle Department by statistical orcanizations 
lacked reliability, 

(>) Both Citios arcuod that the Middle Department did not pro= 
perly take into considcration the fire protection and 
prevention activities of thoir respective City governments, 

(c) The City of Philadelphia objected to the practice of 
insurance companics for ratoemakin¢g purvoses in recording 
commission cxpense in the yoar in which it is paic or 
incurred, 

(a) The Cities of Philadelphia and Pittsburgh also arcued 


that investmont income of insurance companics 


~™ 
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cerivec from the investment of earnec premiums 
shoul: be consicere? in cetcrmining rates. 

The statistics usec by the Miccle Department to support 

ts Filing were suppliec to it by the National Board of 
Fire Uncerwriters, the Mutual Insurance Acvisory Association 
anc the National Associction of Inctepencent Insurers. All 
of these statistical azencics are approved by the Insurance 
Department anc their metho’ of rathering statistics has 
bocn approve? not only by the Insurance Department of 
Pennsylvania but by Insurance Departments of other states. 
These facterathering aencies quelific’ uncer the Rate Rezu}- 
letory Act as a‘visory crvanizations are subject to examination 
by the Insurance Departments of this anc other states and are 
examined on 2 recular basis. The methoc anc the form in 
which these orranizations report statistics to the Middle 
Department heve also been approve heretofore by the Insure 
ance Department of Pennsylvania anc Insurance Departments 
of other states. For cxample, the Statistical Plan for 
Expenses use? by companies reportin; to the National Board 
of Fire Un‘erwriters has been herotofore submittec to the 
Insurance Department of Pennsylvania anc to the Insurance 


Departments of other states anc has received their approvel, 


There was consiccrable -iscussion in the hearing as to the 
extent tc which the Miccele Department anc the National Boar? 
of Fire Un‘crwritcrs testec the authenticity anc accuracy 

of the statistics submitte: to ‘them. Witnesses for the 
Micele Department testifier that it performe” no aucit 
functions with respect to the statistics submittec to it by 
statistical arencies. A witness for the National Boar of 
Fire Un'crwriters tcstifiec that the Netional Boar’ coes not 
aucit expenses an’ income of companics reportinr to it but 


“oes examine reports receive’ by it for obvious crrors. 
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In appraising the reliability of the statistics contained 
in this Filing it should be recognized that the expense 
data submitted to these statistical agencies is derived 
from information formally filed with State Insurance De= 
partments by insurance companies under oath in their 
annual statements. The annual statement contains an 
expense exhibit that includes the country=wide expenses 
of the particular insurance company. The National Board 
of Fire Underwriters checks the expenses reported to it 
by an insurance company against the expense exhibit 


submitted by such company to State Insurance Departments. 


Furthermore, Insurance Departments (including the Pennsyl- 
vania Insurance Department) can freely check many of the elements 
of expense allocated to a state by an insurance company in 

its report to the National Board of Fire Underwriters by 
applying to reported expenses in the expense exhibit of the 
annual statement the formula used by such company. in allocating 
state expenses for the National Board. It is recognized that 
companies do not all uniformly follow the same procedures 

in filling out the Statistical Plan for Expenses. Such 
differences are caused by different methods of accounting 
followed by various companies. This is a problem that does 
not reflect upon the credibility of the statistics submitted 
to the statistical agencies but upon their usefulness for 
certain purposes, There is no evidence in the record that 

the overall statistics used by the Middle Department were 
invalid or inaccurate, and there being no such evidence, 

such statistics can be properly used in determining overall 
rates. This is particularly true in light of the fact that 
Insurance Departments do have certain supervisory controls 
over statistical agencies and also have means of generally 


substantiating the statistics reported to such agencies. 
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There was evidence in the record, however, submitted by 

the Iiddle Department and ty the National Board of Fire 
Underwriters that mch of tho statistical data supporting 
the Ming was not useful for ccrtain purposes in vicw 

of the manner in which it is reported by companics to 

tho National Board of Fire Underwriters, While I can 

accept the overall statistics as reliable for purposes 

of judcing the proposed rates in this Filing, I found 

4t @ifficult as Insurance Commissioncr to utilize theo 
statistics contained in the Filing and submitted at the 
hoaring for purposes of revicwing the undorwriting 

practices of the insurance companics subject to this 

Filing. I do not considcr that I was matcrially handicapped 
in this regard since the Middle Department itself implemented 
the statistics of tho National Board of Fire Undcrwritcrs, 
in certain respects such as commissions paid by momber 


companics,. 


The foregoing considcrations point, in my opinion, to the 
necessity of croater uniformity of procedure by insurance 


companies in reporting statistics to statistical arecncics, 


Both the City of Philadolphia and the City of Pittsburgh 
objected to the Filing on the crounds that tho Middle Depart» 
ment did not cive proper consideration to the fire protection 
and prevention activitics of their respective City covernments,. 
I wish to state at the outsct that tho Cities of Philadelphia 
and Pittsburch are to be congratulated for their forward 
looking programs and accomplishnents in the climination of 

fire hazards through redevelopment procrams and fire inspection 
programs, They are to be concratulated furthor for the 
activitics of their fire departmonts in both fire prevention 


and protection of life and property, The City governments 
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of both Philadelphia and Pittsburgh have budceted gencrously 
for these programs, There is no question that through the 
efforts of these competont City aroncics fire losses in 
both property and lives have beech mininized in the past and 
will be greatly reduced in the future, The testimony shows 
and I officially give recognition to the accomplishments of 
the Fire Dopartment of the City of Philadelphia under its able 
anc competent Commissioner, Frank L, McNamee, Repeatedly 
over recent yoars, the Philadclphia Fire Department under 
Mr, MoNamocts instfration has reecivod national recognition 
by the National Chamber of Commerce for its oxccllenes, I 
was ploased to learn that since the holding of the hearing 
on this Filing, the Philadelphia Fire Department has roecoived 


another national eward for its excellence, 


There can be no doubt that the advances in fire prevention 
and protection being made by the various City agencies of 
both Philadelphia and Pittsburgh will eventually be reflected 
in fire insurance rates in both Cities. In cvaluating the 
Filing before me, however, I cannot conclude that the 
Middle Department committed a material error in failing to 
allow a factor for ratommaking purposes to accomplishments 
of the Cities, It is a fact that » » consideration is 
given in rate making to the attainuents of citics anc 
municipalitics upon the basis of the quality of thei 
fire departments and wator departments, I6 is au 
fact that classerated propcertios are classificd as to 
rate upon the basis of type of construction and the 
desree of ;mbiic protection . am not contending that 
Tocos on should not be given to the factors of 
°iye prevention and protection in the making of insurance 
mitce, I >oltove that to the axtcnt that such factors are 


‘bly measurable, they should be given consideration. 








THE INSURANCE InpreTev 2269 


The Middle Department has contended that they are not 
so measurable other than by moans of projecting 
insurance lossos in the future upon tho basis of 

past losscs. Improvements in past loss oxpcricnce 
resulting from bettcr fire protection will thus be 
projected into the future, I cannot exbitrarily say 
that the Middle Department is wrong in not allowing 
a factor te the accomplishments of these City acencies, 
Any factor which would be assigned would involve a 
certain amount of speculation, I cammot decree that 
the Middle Department has erred in failing to make 


guch a speculation. 


Procedures shcul? be followed which will as rapidly 

as possible reflect in the rates charced for fire insurance 
in both the City of Pittsburgh and the City of Philadelphia 
and in other areas of the statc, the reductions in fire 
losses accomplished through the efforts of mmicipal 
governments in fire prevention and protection, I 

believe that this result will be partially accomplished 

by the weighting formula cmployed by the Middle Departe 
ment which cives creater omphasis to the oxperioneco of 


current ycars, 


The City of Philadelphia also objocted to the Filing upon 
the crounds that commissions for tho acquisition of 
business aro not considered for the purpose of determining 
rates on an carned basis, but are charged off in thoir 
entircty in the yoar in which a policy is written, The 
evircnee in the record indicatos that this method of 
accounting docs not materially affoct the proposed rates, 


It shoul< be recommized that this practice is not 


Sporadic but is a uniform practice follows’ consfstently 
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each year, Commission expense, therefore, on a written 
basis for any civen year should be fairly representative 
of commission expense on an carned basis, The roason 
for this is apparent, In oach year’s commission expense 
there will be included unearned commissions, but thero 
will be excluded certain commission expense actually carned 
in that year, but credited in a previous year, In other 
words, the practice followed by these companies, over a 
poriod of years, would tend to climinate any substantial 
differences between written and carned commissions, 


If earned and written premiums over cach successive ycar 
wore identical it would be fair to conclude that commissions 
reported on a written basis would closely approximate 
commissions on an earnec basis, Differences due to other 
factors would cencrally be levelled out by acrerecating 
statistics from a large mumbor of companics, The axtent 

of variations between carnod and written premiums as shown 
on pace 2 of the Filing from 1952 throuch 1957 is rolativoly 
slicht, Consequently, there is very little diffcrence 
between commission expense reported on a written basis 

as against such exponse reported on an carned basis, It 
should also be noted that the Middle Dopartmont has 
adjusted all expenses to an carnod premium basis which 


would largely correct any discrepancy in tho Commission 


Unde: 
expense factor, I cannot, thorefore, conclude that tho hela 
manner in which insurance companies report insurance Rocu 
commissions renders the statistics contained in this 
Filing cofective, part 
Finally tho Cities arcuod that the Middle Department in Rou 
proposing rate adjustments should have considered income 

add 


derived from the investmont of uncarned promiums, The | 
Insurance Department of Pennsylvania has consistontly 
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hold since the enactment of the Rate Reculatory Act that 

no part of investment income rocardless of its character 

is to be considered as income from underwriting, It will 
be noted that the Rate Regulatory Act uses the express 
phrase "underwritinc profit", The basic question is 
whether investment income from uwncarnec premiums is 
underwriting profit, The argumont that such carnings arc 
underwriting profit raises the basic question as to whethor 
losses from the investment of wmoarned premiums arc to be 
rogarded as underwriting losses, In vicw of the consistent 
policy in this Commonwealth of construing undorwriting 
profit to oxclude such carnincs, I am not prone to revorse 
this construction without substantial oviconce that the 
Legislature intended such carnings to be included in undcre 
writing profit, 


In view of all the forocgoing considcrations, I, as 
Insurance Commissioner, find that the fire insurance 
rates posed in tho Middlo Department Association of Fire 
Underwriters! Fire Rate Agjustment Consecutive Filing No. 


153 are not excessive, inadequate, or unfairly discriminatory, 


CONCLUSIONS OF LAW 


1. The hearing upon the Middlo Departmont Association of Fire 
Underwriters! Fire Rate Aajustmont Consecutive Filing No, 153 was proporly 
held under Section 16 (a) of the Fire, Marine ancl Inland Marine Rate 
Roculatory Act. 

2. Tho Citics of Philadolphia and Pittsburgh both being aggrieved 
partios undor Soction 16 (a) of the Firo, Marine and Inland Marine Rato 
Regulatory Act wore properly permitted to participate in this hearing. 

3. The Insurance Commissioner as the hearing officer in an 


administrative proceeding, should find only such facts as are supported 











2272 THE INSURANCE INDUSTRY 
by substantial evidence, 

4, All of the requirements of the Administrative Agency Law, 
Act of June , 195, P. L. 1388, 71 P. S, Sec. 1710,1 ct seq., wore 
complied with in the holding of, and in the conduct of the hearinr on 
Middle Department of Fire Unicrwritors? Fire Rate Adjustment Consecutive 
Filing No. 153. 

5. Tho fire insurance rates proposed in the Middle Departmont 
Association of Fire Underwriters! Fire Rate Adjustment Consceutive Filing 


No, 153 are not oxeessive, inadequate or unfairly discriminatory, 


of Fir 
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ORDER 
aM, | AND NOW, this 5th day of June, 1959, the Middle Department Association 
of Fire Underwriters' Fire Rate Adjustment Consecutive Filing No, 153, 
n having met the requirements of the Fire, Marine and Inland Marine Rate 


tive Regulatory Act, Act of June ll, 1947, P, L. 551, 40 P.S, Sec. 1221 

et sede, by virtue of suppérting information included therewith and 
mont submitted at a hearing thereon, the same is hereby approved, and my 
Lline suspension of the effective date of October 18, 1958 is hereby revoked 


as of June 22, 1959. 


, 
7; ~~. / : ' 
Fit t / aA 
- MA 242*%4-4 f —t7 Att le- 
Cee 


Francis R. Smith 
Insurance Commissioner 
of The Commonwealth of Pennsylvania 


| 
| 
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SUPPLEMENT A TO THE STATEMENT OF 


J. VICTOR HERD nent | 
“ent Gene: organ. 
these 
MEMORANDUM BY GENERAL COUNSEL 
of the On th 
NATIONAL BOARD OF FIRE UNDERWRITERS 

Preface or a 
Section X of the Appendix (pp 43-45) filed with the testiny  ageri 
of a witness on behalf of the Insurance Company of North America ig ments 
entitled “Legislation and Regulation". The introduction to that sugge 
section apparently seeks to leave the impression that as “competitors! propo 
of INA, the stock fire companies "and their trade associations" notic 
(presumably including the National Board of Fire Underwriters) have sough 
been very active during recent years in trying to obtain more restrip. was m 
tive legislation and regulation. INA would apparently support such no st 
erroneous impression largely by the simple device of not mentioning posit 
the National Board of Fire Underwriters in those jurisdictions where | under 

the Board took the lead or was lined up alongside INA and others in 
opposing more restrictive legislation or regulation. Whatever may ing 1 
have prompted such incomplete presentation, the whole truth of the was Vr 
position of the National Board in each jurisdiction involved is set state 
forth below. For ready reference we have used the lettering and Natic 
jurisdictional titles used by the earlier witness in his Appendix. ; chang 
heard 
a. West Virginia point 
In 1957, before the proposed new insurance code was acted the ¢ 
on by the legislature, the Insurance Department called a meeting of comdiz 


representatives of the insurance business to get their views. The 


National Board of Fire Underwriters appeared at the Insurance Depart- 
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ment with approximately 25 suggestions for change. Other insurance 
organizations present had as many or more suggestions. On some of 
these suggestions all could agree. On some there was disagreement. 
On three which we made there was disagreement. 

(1) A provision that a rating organization and an insurer, 
or a member or subscriber of the rating organization, should be deemed 
aggrieved parties under the rate law. This was not adopted. Develop- 
ments shortly thereafter in another state showed the wisdom of the 
suggestion for all insurance companies. Shortly after we made this 
proposal the Insurance Commissioner in Georgia attempted, without 
notice, to disapprove a previously approved filing. The rating bureau 
sought injunctive relief on behalf of its members and subscribers and 
was met with the contention by the Insurance Commissioner that it had 
no standing under the law. While the court upheld the rating bureau's 
position, this question would have been answered without court appeal 
under the above proposal. 

(2) A provision that would prohibit an insurer from support- 
ing its filings by statistics of the rating organization of which it 
was not a member or subscriber. This was the law in at least three 
states, and was under consideration by a special committee of the 
National Board of Fire Underwriters as a possible recommendation for 
change in the All Industry law. At the time of the West Virginia 
hearing the special committee had not reached any conclusion on this 
point and the proposal was made in order to keep an avenue open should 
the special committee so recommend. No such recommendation was forth- 


coming and the proposal was never pressed. 
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(3) A proposal for a mandatory stay of the Commissioner, 
orders in case of serious injury or irreparable damage to an insure, 
The code, as drawn, read as follows: 

"The Commissioner may, in his discretion, stay 
the effects of any order, rule or regulation 
pending hearing." 

We recommended this sentence be amended to read as follows: 
“The Commissioner, in his discretion, may, and 
in case of serious injury or irreparable damage 
to the insurer shall, stay the effects of any 
order, rule or regulation pending hearing." 


We submit, our proposal was a needed improvement 


b. Texas Deviation 

Prior to 1957 the Texas insurance law provided for writing 
at a lesser rate than that promulgated by the State of Texas; but it 
was silent as to procedure for so doing except to provide that the 
lesser rate should apply to all risks of the same character situated 
in the same community. The bill in question set up standards for 
testing the deviation, outlined a procedure which was to be followed 
and, among other things, provided for public hearing. 

The National Board did not draw this bill; nor did it caug 
it to be drawn; nor did it cause it to be introduced. The bill was 
amended and re-amended several times during its passage through the 
legislature. These amendments were matters of detail. Basically, 


the legislation was needed. 


¢. Wisconsin Multiple Line Regulation 


The Wisconsin Insurance Department had drawn a set of regu: 
tions, some of which were applicable to multiple line filings, and 
called a hearing on these proposed regulations. The National Board 


of Fire Underwriters did not attend the hearings, as rate filings are 
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not handled by the National Board. We are informed that there was 
general opposition by all branches of the business to certain parts 

of the proposed regulation and as a result the Insurance Commissioner 
named an industry committee on which were represented the INA and the 
yarious advisory organizations, Mutual Insurance Statistical Organiza- 
tion, Western Actuarial Bureau and the Multi Peril Insurance Conference. 
We believe a representative of local insurance companies and local 
agents were also named to this committee. 

This committee submitted suggestions to the Department as a 
result of which regulations were promulgated with some modifications 
from the original. The National Board of Fire Underwriters did not 
see these suggestions and took no part in their drafting. So far as 
we know, this was a routine regulatory procedure handled by the Insur- 
ance Department with the organizations which were interested in the 


subject matter. 


d. New York 

In 1958 a bill was introduced by an agents group which, if 
enacted, would have compelled membership in a rating bureau and would 
have eliminated deviations. 

The National Board and, according to our information, every 
other element in the fire insurance business - except the sponsoring 


agents - opposed the bill. It died in Rules Committee. 


e. Mississippi 
In 1958 a bill was introduced which applied to a.l1 fire 


deviations. The National Board had nothing to do with the eparation 
or introduction of this bill. We believe it was sponsored e er by 


the Insurance Department or local agents. 
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The bill was no more mandatory than the All Industry deyia. 
tion sections. In general, it followed the All Industry pattern and 
the National Board favored it. It failed of enactment. 


f. Kentucky 

In 1958 the Insurance Commissioner of Kentucky Sponsored a 
legislative program applicable to both fire and casualty business, 
This program, among other things, prohibited an insurer from filing 
rates, rating plans or rating schedules made by a rating organizatio, 
of which it was not a member or subscriber, and also prohibited the 
filing of those made by another insurer. The program further includy 
a bill (1) making it mandatory that the Insurance Commissioner adopt 
basic policy forms for fire insurance, auto liability and auto physi: 
damage and (2) making it optional, when the Insurance Commissioner 
deemed it in the public interest, for him to adopt uniform basic 
policy for any kind of insurance or type of coverage. 

The National Board of Fire Underwriters had nothing to do 
with the preparation or introduction of this legislation, and it did 
nothing to aid or assist in the attempt to enact it. | 

We understand the legislation was directed primarily toward 
the correction of what the Insurance Commissioner apparently consider 
abuses in the casualty business and specifically automobile lines. I 


a) 


seems some insurerswould support their auto filings by attaching copis| 
of pages from the casualty rating bureaus' rate manual, although thes 
insurers were not members or subscribers of the casualty rating burem 
and although the experience of these insurers was not being reportedt 
the casualty rating bureau and therefore was no part of the statistici 


base of the casualty manual. Thus, the manual the insurers were usix 
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to support their rate filings bore no statistical relationship to the 
filings. 
In any event, the National Board of Fire Underwriters had 


nothing to do with this legislation and the bills failed of enactment. 


g. New York 
In 1958 the Insurance Department called insurance business 


representatives together to assist in a comprehensive revision of the 
New York Insurance Law, which revision was designed to bring the law 
in line with multiple line operation. The Department hoped to have a 
legislative program for the 1959 legislative session. At the sugges- 
tion of the Department an industry committee was set up. The National 
Board of Fire Underwriters served on that Industry Committee and its 
Subcommittees, as did many other industry organizations. No one was 
compelled to serve. The Department found the program could not be 


ready for the 1959 session and the Industry Committee ceased to function. 


h. Arkansas 

In 1958 a commission had been appointed by the State of 
Arkansas to draft a new insurance code. All branches of the business 
appeared before the commission with suggestions for incorporation in 
the code. 

Local rating bureau counsel, on his own initiative, sponsored 
a provision in the proposed new code with the intention of making it 
clear that a rating bureau had status as an aggrieved party. Our staff 
counsel on the ground originally supported this position - knowing this 
question had been raised in Georgia. Before the code was introduced in 


the legislature, the Georgia courts had sustained the position of the 
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rating bureau. We believed the Georgia court's opinion was sound and 
would probably be followed in other jurisdictions, and therefore ye 


did not press for the Arkansas provision. When the code was intro. 


duced in the legislature it did not have this provision and no effon 


was made by us - or so far as we know, by anyone, to have it inserte; = 
in the code. _ 

that 
i. Florida the | 

In 1957, 1958 and 1959 Florida was working on a new insuray, . 
code. The rating sections departed from the All Industry rating lay. 

The National Board of Fire Underwriters wanted the whole All Industry | 
rating law and not just certain portions of it. 

In September 1958 counsel for the National Board of Fire 
Underwriters made this position clear and suggested if we could not 
get the All Industry bill that we continue with the Florida rate lay 
as then drawn, which did not contain the partial subscribership pro- 
vision. This suggestion failed to get general support and so was 
dropped. 80 pi 

The National Board also suggested a comprehensive change in | 
the Florida law with reference to hearings and appeals, designed to i 
expedite the disposition of rating problems. There was general recg- 
nition of the need for such changes and they are presently embodied a 
in the new Florida code. | oa 

refu 

One of the provisions which we submitted read as follows: 

"(5) Any ruling, order or decision of the commissioner which = 
provides for a change in any rate or rating system and results " 
in an increase or decrease of premium or premium rate, shall k= 
be subject to review as hereinabove provided. The filing of 

the notice of appeal shall act as a stay of any such ruling, inew 
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order or decision of the commissioner, pending the final 
decision in the proceedings." 

The above section, together with all of the other provisions, 
was submitted to the various industry groups represented at the hearing. 
All were in sympathy with the objective, but some raised the point 
that the above language might be too broad. After a brief discussion 
the language was amended to read as follows: 

"(5) When any final ruling, order or decision of the 
Commissioner relates to an increase or decrease of premium 
or rate or to a change in any rating system, the filing of 
the notice of appeal shall, pending the final decision in 
the appellate procredings, act as a stay of any such rule, 
order or decision, except where such order, ruling or 
decision approves or permits a filing of an insurer or 
rating organization." 
This language was agreeable to us and to all others and was 


so presented as an industry-wide recommendation. 


j. Montana 
The proposed new code for Montana departed from the All 


Industry rate law. We urged that the All Industry rate law be taken 
in toto. The Insurance Company of North America and the N.A.I.I. 

refused to do this, wanting to take only certain portions of the All 
Industry rate law. As a result, we do not have an All Industry law 


in the new Montana insurance code. 


k. Alabama 
In 1958 and 1959 Alabama was working on a proposed new 
insurance code. The National Board of Fire Underwriters joined in 


47932 O—60—pt. 425 
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the work and advocated the All Industry fire rate law, and that has 
been incorporated in the present draft of the code. 

The INA supported the inclusion of the All Industry rate 
law in the Alabama code, although at practically the same time it 


opposed our efforts to have it put into the Montana code. 


1. Georgia 

Georgia undertook to revise its insurance code using an 
unusual procedure of referring to its State Universities various 
chapters of the insurance code for drafting. The National Board dig 
not appear at any hearings until the work of the draftsmen had been 
completed and until the code had been put in bill form, at which tip 
hearings were called before a committee of the legislature. At thege 
hearings the National Board did appear and urged the adoption of the 
All Industry bill in toto. (The draftsmen had departed from the All 
Industry Bill.) This position of support for the All Industry bil} it} 
toto was joined in by representatives of the INA and the NAII, anda | 


sole spokesman appeared on behalf of all interests. In short, there 
was no disagreement as between the several segments of the business | 
from the time the National Board of Fire Underwriters appeared on the 
scene. The All Industry Bill, of course, provides for partial sub- 


scribership and deviation. 


m. M-1 Report 


The National Association of Insurance Commissioners has a 
letter of identification for its various committees. The Rates and 
Rating Organizations Committee is identified by the letter "M". ‘The 
M-1 Report was a report by a Subcommittee of the Rates and Rating 
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organizations Committee. The Report recommended certain courses in 
connection with the filing of multiple line policies. Some of these 
courses appeared to many to be in violation of the rating laws. 

The Report came up for discussion at the June 1958 meeting 
of the N.A.I.C. Up to that time the Subcommittee had held some 
hearings to which certain organizations had been invited, but 
industry-wide invitations had not been extended. An industry committee 
was therefore appointed to study the matter and make a report at the 
next meeting of the N.A.I.C. 

Some 22 different organizations composed the industry com- 
mittee. The Insurance Company of North America insisted on membership 
on the industry committee, although it was a member of the Association 
of Casualty and Surety Companies which was a member of the Industry 
Committee. A spokesman for the National Board of Fire Underwriters 
opposed this appointment on the ground that every company was entitled 
to appointment if one company was; that INA was represented through 
its proper organization (Association of Casualty and Surety Companies). 
Furthermore, its views were reflected in the position of another member 
of the Industry Committee (N.A.I.I.). Nevertheless, INA was named to 
the industry committee on the theory it would represent itself and 
"“ynaffiliated independent companies”. So far as we were able to learn, 
there were just two of these. 

Numerous meetings were held by the Industry Committee at 
which a broad difference of opinion developed, which difference could 
not be resolved or bridged. As a result, reports were submitted to the 
December 1958 meeting of the N.A.I.C. with a majority of the members of 
the Industry Committee recommending against adoption of the M-1 Report. 
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The Commissioners carried the matter over to the June, 195 
meeting, at which time they did not adopt the M-1 Report, but insteg 
adopted a resolution favoring vigorous lawful competition ag to rule, | 
rates and forms, subject to regulation by the States in the public 
interest, and supporting the principle that, where compatible with 
applicable law, affiliation with a rating organization should not 
affect the freedom of an insurer to file independently any multiple. 
line package. 


n. "O'Mahoney Subcommittee “ 

It completely escapes us why the "O'Mahoney Subcommittee" 
would be listed here, but whatever the reason, the National Board hy 
taken no position in connection with the activities of the Subcomnit, 
other than to cooperate completely in making available to the Sub- 
committee staff any and all material in the possession of the Nation 
Board of Fire Underwriters and to respond to the Subcommittee's | 


invitation to present testimony. | 


o. New York 

The New York Insurance Department, in recent years, has mé 
it a practice to invite all branches of the business to a meeting a fs 
months before the legislature opens, at which time all suggestions fr 
legislation are discussed. 

In October, 1958 at such a meeting an agents' group — 
an amendment to the rating law that rate filings be required to provi 
fair and reasonable compensation to agents and brokers. 


A representative of the National Board of Fire Underwriten 


spoke against such a proposal as unwise. However, shortly after th 
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opening of the 1959 legislature a bill embodying the above proposal 
was introduced with the support of at least one agents’ group. 

The National Board of Fire Underwriters then opposed the 
pill and other organizations joined in the opposition. Nevertheless, 
the bill was passed. 

The National Board then requested’ the Governor to veto the 
pill. The Insurance Department also requested a veto and we are told 
the INA and others joined in requesting a veto. The bill was vetoed. 


*+ ¢ # © # & 


We believe there are three other references to the National 
Board in the record which should be corrected here. 

1. That the National Board does not make rates but is a 
statistical bureau. (Diemand - Page 514) This statement is correct 
as to rates. It would be more exact if it described the National 
Board as a trade association and advisory organization. 

2. That the National Board has a universal rating plan and 
the development of the Homeowners Policy is a threat to that plan. 
(Leftwich - page 830.) The fact is, the National Board has no rating 
plan - universal or otherwise - and has not had a rating plan of any 
kind for over sixty years. That the National Board does not look on 
the development of Homeowners Policy as a threat, is shown by the fact 
the National Board acts as statistical agent for Homeowners Policies. 

3. That the National Board asked for a hearing on a rate 
filing in Arkansas, hired lawyers to oppose the rate filing in Arkansas, 
favored everyone Charging the same rate. (Hays - page ) We under- 
stand an attempt has been made to correct this statement by the one 


who made it and to remove the words "National Board" wherever they 


appear. 
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Lest there be any doubt about it, the National Board GLA not 
ask for any hearing in Arkansas and has never asked for a hearing any. 
where on a rate filing. It did not hire lawyers to oppose a rate — 
filing in Arkansas or anywhere else at any time. It has consistent | »=>° 
favored legislation which permits as many different rates as there an | 
companies licensed to write the business. Furthermore, its members 


deviate from bureau rates and make independent filings. } 


of 
ted 


ing 


fil 


it 
exp 
te 
thi 


Rat 





THE INSURANCE INDUSTRY 2287 


Ld not NEW YORK FIRE INSURANCE RATING ORGANIZATION 
Ng any. 85 JOHN STREET, NEw York 38, N. Y. 
te KENNETH oO. SMITH eucemn 


tently ot OUEN TRO TERASUEES 
ere an 
bers STATEMENT OF 
{ NEW YORK FIRE INSURANCE RATING ORGANIZATION 
BY KENNETH 0. SMITA, GENERAL MANAGER 
BEFORE TRE 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY 


COMMITTEE ON TRE JUDICIARY, UNITED STATES SENATE 


AUGUST 11, 1959 


My name is Kenneth 0. Smith. I am General Manager and Secretary 
of New York Fire Insurance Rating Organization. I am appearing here 
teday on its behalf te present the views of the Organization concern- 
iag matters which yeur Subcommittee has been considering. [It is our 
purpose te add to the material heretofore presented to you in con- 

) nection with the study ef insurance rating which yeu are making. Our 
files have already been made completely available to the Subcommittee. 
While your study concerns itself with various aspects ef rating, 
it appears that up to this point ne one has placed befere you any 
ezplanaties of the fire imsurasce rate making precess. We propese 
te de that, and comment on statements made at earlier sessions of 


this Subcemmittee with reference te the New York Fire Insurance 


Rating Organisation. 
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RATING ORGANIZATION 

The New York Fire Insurance Rating Organization, hereinafter re- 
ferred to as NYFIRO, is a rating organization licensed under the laws 
of the State of New York to make and file rates for fire insurance 
and for the allied lines of insurance which include windstorm and 
hail, tain, commercial water damage, sprinkler leakage, explosion, 
riot and civil commotion, vandalism and malicious mischief, aircraft 
and vehicle property damage, earthquake and volcanic eruption in- 
surance, and coverages permitted to be written by fire insurance 
companies under multiple line authority. 

A number ef these allied lines of insurance are grouped into what 
is called "Extended Coverage", which includes windstorm and hail, 
explosion, riot and civil commotion, aircraft and vehicle property 
damage, and smoke, Extended Coverage insurance is provided by way of 
endorsement to the standard form of fire insurance policy. 

NYFIRO was formed in 1922 as a consolidation of four separate 
rating organizations which had existed for the rating of fire in- 
surance in the State of New York since prior to 1900, 

UNINCORPORATED NON-PROFIT ASSOCIATION 

In organization, NYFIRO is an unincorporated non-profit 
association of insurers autherised to transact fire insurance in the 
State of New York 

As of June 1959, there were 152 Members and 109 Subscribers, or 


a total of 261 companies. 70 of the Subscribers are mutual companies, 
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Itt. 


NYFIRO is supported by assessments levied against its Members 


and Subscribers. In 1958, the cost of operating NYFIRO was 


$2,796,677. 


Both membership and subscribership are voluntary on the Part of 
the individual insurers, 

NYFIRO, however, is under statutory duty to furnish its Tating 
service without discrimination to all ef its Members and Subscribers, 
and to permit any authorized insurer to become a Subscriber tg» its 
rating service, * 

PURPOSES OF NYFIRO 
The purposes of NYFIRO are stated in Article II of its Consti. 


tution, as follows: / 

"(1) To exercise such rights and to perform such services as 
it may pursuant to Article VIII of the Insurance Law of the 
State of New York as now or hereafter constituted, 


"(2) To engage in the formulation and promulgation of rates, 
including the making, adopting and filing of rating schedules 
and rating plans for the establishment of equitable rates for 
types and classes of insurance written by insurers authorized 
to transact the business of fire insurance in the State of 
New York against loss to property or other valuable interest 
therein located in the State of New York. 


"(3) To conduct rating, electrical, fire and other loss pre. 
vention, and fire and other loss protection inspections, 


"(4) To act as agency for Members and Subscribers for the fil. 
ing of rates, rules, schedules and forms that may be required 
by the law of the State of New York. 


"(5) To check policies and riders, and endorsements and records | 
thereof, as to their conformity with filings therefor. 


"(6) To adopt reasonable by-laws, rules and regulations 
necesssary to carry out its purposes, and in general to do any 
and all things calculated to reduce fire and other loss 





* Sec. 181(4), New York Insurance Law (For all references to the 
Insurance Law, see Appendix Exhibit 8) 
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bers hazards in the State of New York; and for the effectual 
carrying out of such purpose the Rating Organization may 
employ such experts and agencies as may seem expedient 
and advisable." 
art The need and prepriety of cooperative action in rate-making in 
Tt of 
fire insurance and in allied lines have been recognized by the 
Congress of the United States in the adoption of the McCarran Act, 
ating 
by the State of New York in the provisions of its insurance laws, and 
cribers, 
i by the courts. (See Appendix Exhibit 2.) The purposes of NYFIRO as 
@ its 
set forth in its Constitution are wholly im accordance with these views. 
1v, RATING METHOD 
neti Fire rating is unique in two aspects: 
- 
(a) in the differences in rates predicated on the grading of the 
» di cities and towns of the state on the basis of the protective 
the measures taken by the various communities against fire hazards; 
es, and 
a (b) im the differences in rates predicated om the schedule rating 
+ ine of commercial, manufacturing and other properties, i.e., the 
pa granting of credits or the imposition of debits based on the 
i presence or absence of recognized safeguards or dangerous 
characteristics of such properties, 
es There are five main aspects to fire rating by NYFIRO: 
| 1. The grading of cities and towns previously referred to; 
ean 2. The use of a number of occupancy classifications; 
3, The schedule rating of commercial, manufacturing and 
do any . 
other properties previously referred te; 
4, The class rating of dwellings and certain other properties; 
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5. The review and application of Underwriting Loss and Expense 
experieace in the determination of the rate level for each Class, 
These same aspects except #1 - Grading of Cities and Towns . gre 
applicable to the rating of Extended Coverage by NYFIRO. 
(1) Grading of Cities and Towns 

The grading of the cities and towns of the state upon the 
basis of certain standards in relation to fire prevention is a phase 
of rating which is unique to the fire insurance business. The svstem, 
which is named and known as the "Standard Schedule for Grading Cities 
and Towns of the United States", is filed with the State of New York 
Insurance Department as an integral part of the rating system of 
NYFIRO and is generally in use throughout the United States. NYFIRO 
believes it to be one of the fundamental and most important aspects of 
fire rating. The system was established in 1914 by the National Board 
of Fire Underwriters after a study commenced following the turn of the 
century. The principle of the system is that fire rates should vary is 
terms of significant differences in the fire prevention facilities and 
conditions of the different localities. The use of such a system is an 
important and significant step taken in the establishment of rates which 
are not excessive, inadequate, or unfairly discriminatory. 

The system provides for the determination of the grade of the 
city or town by examination of the facilities and conditions 
enumerated under the schedule. Various features of fire defense in 
a community are compared with the standards established in this 


schedule, For each deviation from these standards, deficiency points 
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are assigned, the number dependent upon the importauce of the item 
aad the degree of deviation, The matural and structural features 
that increase the general hazard, and the lack or inadequacy of laws 
or their enforcement for the control of unsatisfactory conditions, 
are considered in the same way. 

Features considered are water supply, fire department, fire 
alarm, police department, fire prevention, building department, 
structural conditions. I[t is recognised that climatic conditions 
alse may increase fire losses. Where such conditions affect the 
over-all fire protection of a community, additional deficiency 
points are assigned. The total number of deficiency points charged 
determines the relative classification or grade of a community. The 
schedule provides for ten grades or classifications, graduated in 
gultiples of 500 points of defietency, from Class 1 to Class 10. 

The NYFIRO engineers and their assistants make periodical in- 
spections in communities in the State of New Yerk with population 
under 25,000. Im cities with a larger population the National 
Board of Fire Underwriters does the primary iaspection and evalua- 
tion work, This applies to 31 of the cities in the State. 

Our survey of a community involves a complete inspection of 
that community's fire defenses, including all of its fire protec- 
tion and prevention facilities and the varieus physical conditions 
contributing to the spread of fire. Every individual city, village, 
fire district and fire protection district im the State is in- 


spected periodically and their insurance rates are dependent to a 
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material degree upon the community's classification. 
This werk involves reports on over 2,000 communitiess in 
New York State, I would like to leave for the record a copy of 
the pamphlet "Whe Are The Underwriters" which contains some facts 
about inspecting municipal fire defenses. (See Appendix Exhibit 1) 
(2) 


Standard Classification of Occupaucy Hazards 





In 1914, the first Standard Classification of Occupancy 
MNazards was adopted by the then National Convention of Insurance 
Commissioners. This standard classification list has been modified 
from time to time. The latest edition was adopted by the National 
Association of Insurance Commissioners in 1958. It provides for 115 
classes of risks, each one of which contains risks having sub- 
stamtially the same occupancy characteristics, o as to establish a 
sound and equitable basis of classification for statistical and 
rating purposes. The use of the 115 classifications is designed to 
develop a sufficient number of classes to measure differences in 
occupancy hazards and at the same time to develop a sufficient 
credibility for each of the classes of risks with the same or 
essentially similar occupancy characteristics. 

The loss experience reported and correlated under these 
classifications furnishes the statistical loss back-ground upon 
which proper rate levels by class are adjusted, when coordinated 
with the Grading of Cities and Towns. 

(3) Schedule Rating 
A number of the occupancy classifications are of commerctal, 
manufacturing and other operations which have sufficiently different 
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structural and occupancy fire hazard characteristics to warrant 
the need of granting credits and the imposition of debits based on 
the presence or absence of fire prevention or fire retardant 
qualities on the one hand or of certain conditions which increase 
the danger of or spread of fire on the ether. The potential ex- 
posure to fire damage from adjacent or nearby properties is also 
measured, graded and reflected in such schedules. 

Schedule rating embraces a measurement of the fire hazards 
of individual properties in accordance with carefully developed 
engineering and building standards and is thus, for such properties, 
an extremely important and significant characteristic of fire rating 
in the establishment of rates which meet the requirement of the law 
in terms of adequacy and in terms of absence of excessiveness and un- 
fair discrimination. The schedules used by NYFIRO are filed with and 
approved by the Insurance Department of the State of New York. 

Administratively, schedule rating is a very large under- 
taking. It involves over 100,000 inspections a year in the State of 
New York and the evaluation of the proper credits and debits to be 
applied on the basis of the data developed by the inspections. 

(4)_ Class Rating of Dwellings and Certain Other Preperties 

Certain dwellings and other occupancy classifications are 
subject to class rating but are not subject to schedule rating. This 
means that such classes are rated upon their loss experience by class, 
and expense experience, subject to modification in accordance with 


Division 1 - Grading of Cities and Towns. Class rating does not in- 
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volve schedule rating of the buildings or occupancy risks individually, 
because such buildings and risks are sufficiently similar in their 
general features of construction and occupancy hazards. 


(5) Review and Application of Underwriting Loss and Expense 
Experience In The Determination of Rate Levels 


All fire insurance companies doing business in New York 
State annually file statistical reports showing separate information 
for premiums and losses, tabulated into 115 occupancy classes, and 
further sub-divided as to the type of construction and protection, 
(This tabulation is in accordance with the "Standard Classificaties 
of Occupancy Hazards",) Expense Experience is also recorded and re. 
ported by Insurance Companies. 

The over-all loss ratio, which is studied every year, is 
based upon a review of six years of Fire Underwriting Experience for 
all fire classes in New York State as reported by the stock insurance 
company Members and Subscribers of the Actuarial Bureau of the 
National Board of Fire Underwriters and is used to determine the over. 
all indicated rate revision. 

Then the Loss Ratio,based upon the last five years of 
actual experience for each of the 115 occupancy classes, is re- 
viewed, If such review indicates the need for some increase or re- 
duction of rate levels within certain classes, then a filing for the 
revised rates is made with the Insurance Department. The effects of 
all Experience Adjustments are applied to the final class or specific 


rates and these become the rates used when the insurance policies are 


written, 
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These explanations of the mechanics of implementing a rate 


revision based on fire umderwriting experience have been necessarily 
brief. Many other details require attention in the culmination of 


a rate study, too mumerous to recount here. However, mote that 
throughout this explanation, the application of experiemce adjust- 
ment to both class rates and specific rates is dependent upon aot 
only the "Standard Classification of Occupancy Hazards" but also 
upon the grading of public protection as determined by NYFIRO. 
This entire integrated system of fire insurance rating, in use in 
New York State for over 40 years, has been approved by the Insurance 
Department of the State of New York and its basic elements approved 
by the National Association of Insurance Commissioners. 
UNDERWRITING RESULTS 

The New York Insurance Department prepared a table of earned 
premiums, countrywide, by stock fire insurance companies in New 
York State, im all lines, and the underwriting results countrywide 
for the twenty-five year period 1921-1945, imclusive.* It records 
en underwriting profit for the twenty-five year period for stock 
fire insurance companies of 1.7% of the total volume of earned 
preniuas. 


(The table is Appendix, Exhibit 19.) 


The "Loss and Expense Ratios" published annually by the 


New York Imsurance Department show the underwriting experience of 


iasurasce companies doing business in New York State. Based upon 


the loss and expense ratios shown im those publications, the under- 


writing results for stock companies im New York State for the last 


sss 


*This period amte-dated the passage of the multiple line laws 


and fire insuraace coupestes did mot have the power, generally, 
to write any casualty lines. 
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eight years was as follows: 


FIRE: EXTENDED COVERAGE: | 
1958, underwriting loss -2.0% 1958, underwriting profit 11.5% 
1957, umderwriting loses -4 .6% 1957, underwriting profit 21.0% 
1956, underwriting loss -5.1% 1956, underwriting profit 7.9% 
1955, umderwriting profit 4.5% 1955, underwriting loss -10.5% 
1954, underwriting profit 7.3% 1954, underwriting loss -38.22 
1953, underwriting profit 13.5% 1953, underwriting profit 9.6% 
1952, underwriting profit 6.9% 1952, underwritiag profit 8.1% 
1951, underwriting profit 5.2% 1951, underwriting loss -119.4% 


The results for Homeowners Multiple Peril amd Commercial Multiple 
Peril for both New York State and countrywide for the years 1956, 1957 vi. 
and 1958 are as follows: 


HOMEOWNERS MULTIPLE PERIL 


New York State: 1958, uaderwriting loss -8.6% 
1957, underwriting loss -4.6% 
1956, underwriting loss -5.5% 


Countrywide: 1958, underwriting loss -1.9% 
1957, underwriting loss -6.3% 
1956, underwriting loss -14.5% 


COMMERCIAL MULTIPLE PERIL 


New York State: (commercial property coverage mot written in New 
York State in this period; principal coverage writter 
was Office Contents Special Form) 


Countrywide: 1958, umderwriting loss -18.9% 
1957, underwriting loss -29.3% 
1956, umderwritiag loss -17.7% 


These uaderwriting results in multiple line operations indicate 
thet additional study is necessary in order to develop a greater 
consistency between perils included and rate discounts provided for 
in package policies. It is clear that to date stock fire insurance 
companies have been sustaining serious underwriting losses from the 
multiple line business transacted. 
There is no “redundancy” in fire insurance rates. There have 
been many rate reductions when justified, as illustrated by the 
following history of the dwelling class. Since 1937, the rate for 


a frame dwelling in Class A communities has been reduced by at 


least 22%. In Class B communities, the rate has been reduced by 
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at least 27%. In Class C, the rate has been reduced at least 20%. 
In Class D, the rate has been reduced by at least 59%. There are few 
products or services which have been so sharply reduced in basic 
price during the last 22 years. Based upon 1957 written premium 
volume, these reductions amount to over $6,000,000 in savings 
annually to the public in the State ef New York. (See also Appendix 
Exhibit 19) 

SERVICES PERFORMED BY NYFIRO_ 

(1) For the Communities and the People of the State 

The integrated system as described in this Statement performs a 
dual service, consisting of its use (1) in conmection with the 
promulgation of rates, and (2) in eonnection with consideration by 
the officials of the communities with respect to safety of life and 
conservation of property under their responsibility. 

The periodic inspections of cities and towns, and the re- 
commendations made pursuant therete, result in improvements in fire 
fighting facilities and fire prevention work. This brings about an 
increase in the efficiency of fire fighting equipment, fire fighting 
personnel, water supply, et cetera, Recommendatiens made point out 
deficiencies in the systems in use, with the result that these de- 
ficiencies are corrected and the existing systems maintained at a 
high level of efficiency. 

Communities in New York State are generally graded into four 


classes, i.e., A, B, C and D, Improvements made in the fire fighting 
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facilities of the community (often pursuant to recommendations by 
NYFIRO) may bring about a re-grading of the community into a better 
classification, Such re-grading results in a lowering of the fire 
rates for each such eommunity. 

The Rating Organization published approximately 175 reports of 
the fire defenses of various communities in New York State during 
the last three years. Those reports, prepared under the super. 
vision of licensed professional engineers, were presented to 
officials of these communities surveyed, and became the basis for 
continued improvement ef the fire defenses of our @tage. During that 
period, in New York State, there were over 1,400 changes in Community 
classifications, almost wholly representative of improvements or ex. 
tensions of protection. These included over 100 entirely new fire 
departments and many extensions or additions to water supplies, re. 


sulting in material reductions in the cost of fire insurance, 


Only by incentive have the nation's fire defenses grown so strong, 


And the fire rating bureaus have been the only organized effort that 
I know of to supply the incentive and the help to communities 
countrywide to make the accomplishment possible. 

Many facets of NYFIRO's integrated system of rate making, under 
regulation by the Insurance Department, are of benefit to the insur. 


ing public. Among its benefits, direct and collateral, are: 
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(a) Fire prevention service, 
(b) Advice in new construction and repairs.* 
(c) Improvements in fire protection and maintenance, through 


compliance with recommendations by NYFIRO shown on its inspection 
reports. 


(4d) Resultant reduction in rates. 

(e) Audit of policies to ensure conformity to filings. 

(f) Development and promulgation of reasonable and non-dis- 
criminatory rates, built upon the foundation of a broad and credible 


spread of risks, in conformity with the standards of the Insurance 
Lev. 


(2) For the Supervisory Officials 

The maintenance of the "Standatd Classification of Occupancy 
Hazards", the "Standard Schedule for Grading Cities and Towns" and 
the other work performed by NYFIRO, enable supervisory officials to 
determine whether rates are in conformity with the standards of the 
Rating Law. 

The Stamping Division of NYFIRO in 1958 reviewed 2,153,473 copies 
of policies (known as daily reports) and 919,275 endorsements, to 
make certain that they were in accordance with the rates, rules and 
forms authorized by law. This work reduces to a minimum mistakes 
in computing rates, and thus gives assurance that policies issued by 
Members and Subscribers of NYFIRO are in conformity with the NYFIRO 
filings approved by the Insurance Department. 


LL sts 


* Fire prevention advice is offered to property owners planning 
new construction. The fire rating bureaus encourage con- 
ferences between architects, contractors or the insurance 
representatives of their owner-clients and the staff of bureau 


offices. Planning fire prevention well in advance of construction 
results in lower rates, 
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(3) sor NYFIRO Members and Subscribers | 


NYFIRO gives to its Members and Subscribers the benefit of , 


large body of experience for the proper basing of its rates, 





In addition, it makes possible a sharing of expense, which wou) 


be prohibitive for most insurers individually, 


The Court of Appeals of the State of New York has held, "Bot; a 
a matter of range of experience and of expense, it is impracticable | 
for one company to maintain a rating organization,"* 
VII. ATTITUDE OF NYFIRO TOWARD DEVIATIONS 
Section 185 ef the New York Insurance Law contains the PTOVisio, 
of that law with respect to deviations, It is to be noted that . 


(a) The Member or the Subscriber wishing to deviate must make 
application to the Superintendent specifying the basis for the 
deviation seught. 


(b) Copy of the application must be sent simultaneously to the 
rating organizaties. 


(c) The Superintendent is required to order a hearing at which 
the Rating Organization may be heard. He may, upon consent of 
the applicant and the rating organization, waive such hearing 


(d) Im considering the application for permission to file a 
deviation the Superintendent must give consideration to the 
available statistics and to the principles for rate-making pro. | 
vided in Sectien 183. | 
| 


(e) The Superintendent shall permit the deviation if he finds i 
to be justified but he shall deny it "if he finds that the res! 
ing premiums would be excessive, inadequate or unfairly dis- 
criminatory",.** 





| 


* MATTER OF IMPORTERS & EXPORTERS ING. CO. v. RMOADES, 239 N.Y. 420, | 
** Section 185 (4) | 
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These various provisions of the New York law are in clear 
recognition of the fact that filings by Rating Organizations are 
based upon the experience of their Members and Subscribers and that 
from the very nature of the filings it is only the unusual case that 
could justify a departure from the accepted filings which have met 
the test that the rates are not excessive, inadequate or unfairly 
discriminatory. 

The qualifications set ferth in the law with respect to the 
necessity of justifying deviations are the counterpart of the 
justification for concert in rate-making since it is only through the 
accumulation of adequate credible statistics, based upen the com- 
bined experience of many carriers, that sufficient experience is 
amassed upon which to predicate a true test ef the validity of the 
rates, 

e Since the rates of NYFIRO are predicated upen combined loss ex- 
perience there would seem to be little justification except in special 
situations for any deviation predicated upon a variance in the loss 
experience of a particular carrier. 

Any clear and demonstrable expense saving in the lines or classes 
of insurance under review is taken into consideration upon the 
application for a rate deviation. 

The fact that in 1958 there were over 75 applicatiens for rate 
and form deviations from the filings of NYFIRO and that of this 
total NYFIRO objected to and requested hearings in but one case in- 


dicates that NYFIRO has found reason to object to deviations but 
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VIItr. 


rately (see Appendix Extabit 4.) Im point of fact, in the last five | 
year period NYFIRO has appeared in hearings at its request in only | 
two such cases. 

It is noteworthy that six deviations or independent filings | 
filed by the Insurance Company of North America were not objected 


to by the Rating Organisation, They are: fire insurance deductib}, 





plan; liability imposed by law; replacement cost insurance; 
additional perils endorsement (commercial and institutional 
property) insurance; collapse endorsement; errors and omissions 
form, (See pages 2-4 of Appendix Exhibit 4.) 

ATTITUDE OF NYFIRO TOWARD INDEPENDENT FILINGS 

The New York Insurance Law imposes the same requirements and 
standards* with respect to the preparation and filing of rates 
both on Rating Organizations and on individual insurers. The 
obligations and duties of the Superintendent of Insurance are the 
same with respect to all filings. 

There are three provisions of the New York Insurance Law which 
are of particular significance with respect to filings made by in. | 
dependent insurers to the extent that such filings differ from the | 
rates filed by the rating erganization. These provisions are - 


Section 180. Purpose; Definitions. (First paragraph) 


"The purpose of this article is to promote the public wel- | 
fare by regulating insurance rates to the end that they 
shall not be excessive, inadequate, unfairly discriminatory « 
otherwise unreasonable ... . Nothing in this article is in. 
tended (1) to prohibit or discourage reasonable competi- 
i686, 2s” 





* See Section 183 
olJe 
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Section 183. Rate making; administration. 


" 1(b) Rates shall be reasonable and adequate for the 
class of risks to which they apply. 


l(c) No rate shall discriminate unfairly between risks 
involving essentially the same hazards and expense 
elements or between risks in the application of like 
charges and credits,"* 

Section 185. Charging or Receiving of Rates; Deviations 
"1, No Member or Subscriber of any rating organization, 
and no insurer which makes and files its own rates, shall 
charge or receive any rate which deviates from the rates, 
rating plans, classifications, schedules, rules and 
standards made and filed by such rating organization, or 
by such insurer, as the case may be, which are applicable 
to any kind or type of business done by such Member or 


Subscriber, or by such insurer, except as provided in 
this article." 


Since the purpose of Article VIII of the New York Insurance Law 
is to regulate all insurance rates to the end that they shall not 
be excessive, inadequate, unfairly discriminatory or otherwise un- 
reasonable, it is obvious that cut-throat competition is pro- 
hibited. The specific provision that nothing in the Article is in- 
tended "to prohibit or discourage reasonable competition" is in 
and of itself clear evidence of the purpese of the New York law to 


prohibit unreasonable competition. 





* In commenting upon the comparable provision of the Rate 
Regulatory Bill, Section 3 (a-4), the Committee on Rates and 
Rating Organizations of the NAIC stated (p.367, Proceedings of 
National Association of Insurance Commissioners, 77th Session, 
1946): 


"Subdivision 4 of subsection (a) sets forth the standards to be 
used in rate making and in rate regulation and is the heart of 
the bill.” 
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The adherence rule set forth im Section 185 requires Members 
and Subscribers of NYFIRO to adhere to NYFIRO rates, subject to the 
right to deviate upon a supportable application therefor, 

Members and Subscribers of NYFIRO, by reason of the adherence 
rule, have a direct and intense interest in the filings by any in. 
dependent insurer when those rates are markedly different frees 
the rates filed by NYFIRO for the use of its Members and Subscribers, 
If such rates de not meet the standards of the Act and are net dis. 
approved by the Insurance Department, the Members and Subscribers 
of NYFIRO are immediately placed at a distinct competitive dis-. 
advantage which they are not able to meet because of the adherence 
rule, Because of Section 185, the Members and Subscribers of NYFIRO 
are not free, as they would be in the ordinary market place, to ad. 
just their prices to the prices of the competitor if they so desire, 
even though they believe that the prices of the competitor are in. 
adequate, 

The peint as to the umreasonableness of the competition may be 
particularly acute in those instances where the independent in. 
surer is doing business through the same agents and brokers through 
whom the Members and Subscribers of NYFIRO generally are trans- 
acting their business. 

Rate filings by NYFIRO are predicated upen its sound integrated 
rating system, including the great body of statistical information 


of its Members and Subscribers included in the rate-making process, 
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there is the greatest possible credibility im the combined statistics 
used, 

The record through the years, based on the filings made by 
RYFIRO and approved by the New York Insurance Department, proves 
that the rates have most certainly met the test of not being ex- 
cessive. (See Underwriting Results, pages 10-12) 

Certainly the Members and Subscribers of NYFIRO do not believe 
ia general that, im terms of underwriting, an independent insurer 
using the same general classifications of business as do the Members 
and Subscribers of NYFIRO cam have a loss ratio based on credible 
experience ever a period of years which differs by classification or 
in tots in any real degree from the underwriting record of the 
Members and Subscribers of NYFIRO, 

The law does not require that notice of independent filings be 
given to NYFIRO. NYFIRO, therefor, does not have knowledge of the 
filings until after they have become effective. When such filings 
come to the attention of NYFIRO, the staff of NYFIRO makes an 
examination to determine whether, im their epinion, upon the basis 
of the data filed in support of those applications, the filings meet 
the tests and standards of the Rating Law. If those standards are 
not met, the result is umreasenable competition. 

IF NYFIRO through its staff and apprepriate committees concludes 
that the rates filed by independent insurers meet the standards of 
the New York law, no action is taken by NYFIRO; but if the view is 


to the centrary, it is to be anticipated that NYFIRO will inmstitutete 
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proceedings under Section 186 as an aggrieved person or organization, 


In no other practical way could 


the rights of its Member and 


Subscriber Companies be protected. 


The NYFIRO right to proceed 
organization unader this Section 
courts of New York, despite the 
deny NYFIRO and its Members and 


on matters so vitally affecting 


as an aggrieved person er 

has recently been upheld by the 
efforts of individual insurers to 
Subscribers any right to be heard 


their interests and the interests of 


the general insuring public (Appendix Exhibit 13) 
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POLICY OF NYFIRO IN RELATION TO CERTAIN CASES 
a 


Certain comments have been made to this Subcommittee criticizing 
NYFIRO and its member companies because of the position taken by 
NYFIRO on behalf of its Members and Subscribers in opposing before 
the Superintendent of Insurance of New York and in the Courts 
certain filings made by certain companies. 

We believe that these criticisms have been wholly unwarranted. 

The reasons which led to the action taken by NYFIRO in certain 
of these cases are stated as follows: 


The deviation filin 


prov 


(1) 









by North America Companies in 1946, 


The statement by North America companies (Page 1 of North 
America appendix) to the effect that its installment premium endorse- 
ment, filed by it with the New York Insurance Department, was approved 
by that Department in 1946 after consideration of most of the 
arguments made by NYFIRO, is entirely inaccurate. The filing 
by the North America companies was in the nature of an application 
for deviation. A decision of the Insurance Department is dated 
April 2, 1946. The opposition by NYFIRO is stated as follows on 
Page 9 of said decision: 


° The New York Fire Insurance Rating Organization opposes 


the proposed plan of the North America also on the grounds that 
it contains discriminatory features, violates the reinstatement 
rules of the rating organization, provides automatic cancel- 
lation without notice, and that the plan is unnecessary because 
the rating organization in October 1945 ..... broadened the 
Budget Plan to include all risks eligible for term discounts." 


The following is from the same decision of the Insurance 


Department: 
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Page 10: 


° The North America has agreed to modify its plan to 


meet objections as to absence of notice of cancellation 
on default in the payment of any premium installment. It 
also has agreed to remove the objections to the option of 


the company to reinstate after loss." (Emphasis in Original) 
Page 11: 


- The North America has also agreed to remove the 


exception as to manufacturing risks which under the filed 
rules are eligible for term discounts.” 
Page 12: 


e+ees the Department will accept a revised filing of the 

North America companies amended in accordance with the 

recommendations previously referred to: (1) include man- 

ufacturing risks, (2) provide notice of cancellation on 
default in payment of any installment and (3) eliminate 
option of the company to reinstate after loss." 

It is clear from a reading of the decision that a number of 
basic objections to the plan made by NYFIRO were sustained by the 
Insurance Department, and that the North America companies amended 
their plan accordingly. 

John A. Diemand, President of the North America companies, in 
his statement to this Congressional Subcommittee on May 27, 1959, 
stated: 


Despite this program of harassment IPE eventually 
was found to be sound and in the public interest and was 
adopted by virtually all companies." 
The word "harassment" is thus erroneously given a meaning 
synonymous with objections made to any North America filing, even 
though the objections were made pursuant to statutory right to do 


so, and were in substance sustained and the North America filings 


directed to be amended in accordance therewith. 
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(2) The independent filing by the North America Companies of Fire 





The North America Companies had been one of the original members 
of NYFIRO. In 1947 they resigned as members and became subscribers. 
On December 7, 1953, they notified NYFIRO that they terminated sub- 
scribership for rating services for the Dwelling Classes effective 
March 1, 1954. At the same time, the North America Companies made 
an “independent” filing for Fire and Extended Coverage on Dwellings 
indentical with NYFIRO filings for rates in those Dwelling Classes. 
The North America Companies remained subscribers of NYFIRO for all 
other Occupancy Classes. 

The by-laws of NYFIRO provide that all of its rating data is 
the property of NYFIRO and i@ only loaned to Members and Subscribers 
during the continuance of membership or subscribership. (See Appendix 
Exhibit 5) 

The North America filing consisted of five volumes comprising 
approximately 400 pages. All volumes were, for the most part, 
photographic reproductions of data consisting of NYFIRO's rates, 
rules and forms then in effect. The NYFIRO material was cut up 
and realigned and pasted on sheets of paper before the process of 
photographing was undertaken. The method necessarily required the 
physical cutting up of NYFIRO's material and the use of shears and 


a bottle of glue. 
NYFIRO opposed this filing because: 
(a) It did not believe that such a filing came within the 


context of filing by an “insurer which makes and files its 
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own rates," within the meaning of the New York Law, since 

the filing was no more than a cut-and-paste job involving a 

reworking of NYFIRO's existing filing. WYFIRO believed 

thet an independent filing must be what the term implies -. 

a filing which is designed, prepared, developed and pro- 

mulgated by the independent filer itself, one that is the 

work product of the independent filer. 
(bd) It did not believe that North America could appropriate 

and use the work product of NYFIRO without NYFIRO's consent 

and it did not believe that such action was either conten- 

plated or authorized by the New York Law. 
(c) It did not believe that the kind of partial subscriber- 
ship to which North America asserted it had a right was 

the kind of partial subscribership contemplated by the New 

York Rating Law.* 

The Insurance Department im its decision dated September 14, 
1954, recognized the property rights of NYFIRO in its work product, 
but held that the Department does not have the power of a court 
of law and would make no specific comment on what damages, if any, 
might be recovered by NYFIRO against the North America companies 
on account of the appropriation by the North America companies 
of the dwelling class rate filing by NYFIRO. (For extracts from 
the decision of the Insurance Department, and for the history of 
the subsequent judicial review of said decision, see Appendix 


Exhibit 3.) 


a 


*See Appendix Exhibit 3. 
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(3) The independent filing by North America Companies of Fire and 





Extended Coverage rates scount 
etrective October ° e 
a eeEEEeEeEerETEeEeee 


In the first filimg the North America rates for fire and extended 
coverage in the dwelling classes were identical with those of NYFIRO. 
on October 5, 1954 (subsequent to September 14, 1954, the date of the 
Insurance Department decision in the first North America matter), 
the North America companies amended their filings in the dwelling 
classes for fire and extended coverage, downward to a point at 
which the rates averaged 10% below the rates which had been approved 
for NYFIRO in the dwelling classes effective September 13, 1954, 

These reduced rate filings of the North America Companies were 
approved by the Insurance Department without a hearing. 

The North America filings were made in the face of - 

(a) An adverse underwriting record in New York and countrywide for 
Extended Coverage beth on the part of stock fire insurance companies 
generally and of the Nerth America Companies for the experience 
period prior to 1954, 

The underwriting experience of the stock fire insurance companies 

in extended coverage for a period of years prior to 1954 was 

tabulated by the Insurance Department of the State of New York,* 
and indicated the following: 


STOCK FIRE INSURANCE COMPANIES: 


Countrywide: 1951, underwriting loss, -12.9% 
1952, underwriting profit, 4.0% 
1953, underwriting loss, -16.8% 


The North America companies, countrywide, for a period of 


sss 


*Also see 1954 Loss and Expense Ratios Report of the New York Imsurance 
Department, Appendix Exhibit 11. 
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1951-1955, sustained an underwriting loss for extended coverage 


(a) 
of -22.7%, or over $12,500,000.* 
(b) The severe damage done by Hurricane Carol, August 26-31, 1954, 
and Hurricane Edna, September 11, 1954. The insurance industry 
knew immediately that the losses from these hurricanes were go 
great that they would create large underwriting losses for all (>) 


companies. The industry was engaged at the time in the procegs 
of adjusting hundreds of thousands of claims filed for damages 
as a result of these hurricanes. 

(c) An expense experience of the North America Companies for all (e) 

lines of insurance written by fire insurance companies which 

was approximately the same as the expense experience of all 

stock fire insurance companies. 

NYFIRO opposed these rate filings because - 

(a) It did not believe that the rate cuts filed by the North (4) 
America Companies could be justified in relation to loss 
experience. 

(b) It did not believe that the rate cuts filed by the North 
America Companies could be justified on the basis of any 
savings in expense .** 

(c) It beliewed that the filing was in violation of the standards 
of the Rating Law, provided for inadequate rates, and created = 
distinctly unreasonable competition against its Members and 
Subscribers. 

In relation to these reasons for opposition by NYFIRO, it is 


to be noted that - 


ar eT a rere 


*See 4 2 rer Exhibit 12, for reproduction of North America companies’ 
consolidated expense exhibit, Part A, Item 1-16, for extended coverage. 
**For extracts from the exhibits and testimony regarding commissions 
see Appendix Exhibits 6, 22 and 23. 
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In the Annual Report by the North America Companies to stock- 
holders in 1956, the statement was made that: 
“For more than twenty years, this (extended) coverage 
has been underwritten at a loss due to the destructive 
power of windstorm over a wide area and the high cost 
of adjusting these claims." 
The North America Companies filed application for an increase 
in the Extended Coverage rates in Dwelling Classes for New York 
in August of 1955 which was granted by the Insurance Department 
without a hearing. 
In the course of the hearings, initiated by NYFIRO in relation 
to the 1954 filings, Superintendent Holz said: 
"If I was not satisfied that the '55 rates were in- 
adequate I would never have approved the ‘55 incregse, 
but in approving the '55 increase I must have come to 
the conclusion that the '54 rates were inadequate and 
beyond that I will not go." 
Mr. H. R. Heilman, an officer of the North America companies 
testified that this increase in 1955 had the effect of reducing 
the losses which were previously sustained from rates charged, 
and that since 1955 they (the companies) have not lost so much 
money on extended coverage. (For extracts from the decision 
of the Insurance Department, and for the ‘history of the sub- 
sequent judicial review of said decision, see Appendix Exhibit 9.) 
The extended coverage underwriting experience for 1954 and 1955 
demonstrated that NYFIRO's contentioms were correct. The "Loss 


and Expense Ratios" published by the Insurance Department of 


the State of New York, for the years 1954 and 1955 indicated the 


following: 
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STOCK FIRE INSURANCE COMPANIES: 


was | 
Countrywide: 1954, underwriting loss, -45.7% fiel 
1955, underwriting loss, -16.4% 
dwell! 
New York State: 1954, loss ratio, 79.0% 
1955, loss ratio, 52.9% with 
INSURANCE COMPANY OF NORTH AMERICA: 
Countrywide: 1954, underwriting loss, -65.3% hear. 
1955, underwriting loss, -17.9% 
New York State: 1954, loss ratio, 95.0% 
1955, loss ratio, 44.7% (a) 
PHILADELPHIA FIRE AND MARINE: 
Countrywide: 1954, underwriting loss, -14.2% (b) 
1955, underwriting loss, -31.7% 
New York State: 1954, loss ratio, £92. 4% 
1955, loss ratio, 54.8% 
(4) The independent filing by the Allstate Insurance Company of 
Fire and Extended Coverage rates for dwellings. 
The Allstate Insurance Company is a wholly owned subsidiary of 
Sears Roebuck & Company. In early September, 1954, Allstate made ay 
"independent" filing with the Superintendent of Insurance of New York 
of fire and Extended Coverage rates for dwelling classes 20% below 
NYFIRO's term rates and 36% below NYFIRO's annual rates. 
Before this time, Allstate had been in the automobile insurance 
business. It had never been in the fire insurance business, It 
(c) 


therefore was without any loss experience or any statistical data 
of its own in the fire insurance field to support any application 
for a reduction in rates. 

The Allstate application for this wide departure from NYFIRO's 


rates was made at atime when the fire insurance industry itself 


o29 





THE INSURANCE INDUSTRY 


2319 


was suffering severe underwriting losses in the Extended Ceverage 


field, a8 previously indicated, 


In 1954, a high percentage of 


dvelling class pelicies was being purchased by the insuring public 


with the Extended Ceverage Endorsement attached, 


This filing was appreved by the Insurance Department without a 


hearing and was made effective September 21, 1954, 


(a) 


(b) 
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lew York 
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NYFIRO oppesed this filing because - 


It did not believe that the rate cuts filed by Allstate could 


be justified in relation te loss experience. 


It did net believe that the rate cuts filed by Allstate could 


be justified en the basis of any savings in expense preperly 
attributable te the conduct ef its fire insuranace operations. 
It was established that the Allstate filing was based enly 


en "belief" that Allstate could cut expenses. 


Evidence was 
introduced te show that Allstate's space in Sears Roebuck 
catalog and the Allstate counter space in Sears Reebuck stores 
were at a nominal charge; 


that Sears Roebuck had ether con- 


cessionaires in its stores; and that all cencessienaires except 
Allstate pay on the basis of a percentage of gress sales from 

a low peint ef 2.42% of sales te a high ef 31.46% of sales. 

It believed that the filing was in vielation of the standards 


ef the Insurance Law, and 


provided for inadequate rates, 
created distinctly unreasenable competition against its members 


and subscribers who, because of the adherence rule of Section 185, 
would be left without remedy if such a filing were finally 


sustained, 
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It is to be noted that as a result of the hearing the Super. 
intendent of Insurance sustained the position of NYFIRO in part, in 
that he found that the Allstate rates were inadequate and in violation 
of the rating law and directed a raise in the level of Allstate rates 
in the amount of 5%. 

Upon the record in the course of the hearing the Superintendent 
of Insurance stated that he was "groping to find what would be a 
fair projection into the future;" and in applying the automobile 
ratio of other acquisition expense to the projected fire insurance 
rate for Allstate,he stated that "It is highly speculative whether 
this figure would apply with a reasonable degree of accuracy in fire 
insurance on dwellings only." (For extracts from the decision of 
the Insurance Department, and for the history of the subsequent 
judicial review of said decision, see Appendix Exhibit 10.) 

(5) 





The deviation filin 


by Government Employees Insurance Company 
n 








The Government Employees Insurance Company matter was an 
application by a subscriber of NYFIRO for a deviation of 25% 
below NYFIRO's rates in fire and extended coverage on dwellings 
and contents. Here, again, was an insurance company which had 
never transacted fire insurance business in the State of New York, 
requesting that it be permitted to start business with a rate cut 
in classes of insurance in which the industry as a whole was under- 
going severe underwriting losses. 

NYFIRO requested a hearing and a hearing was held. The position 
of NYFIRO was sustained, in part, by the Insurance Department, since 


it directed that the rates be increased from a 25% reduction to a 
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20% reduction. 


Another question raised at the hearings was whether the 
Government Employees Insurance Company was indulging in an unfair 
trade practice. While ite letterhead and forms carried a legend 
to the effect that it was not affiliated with the United States 
Government, the format of its letterhead and forms and the purported 
restrictions placed by it upon eligible applicants could tend toward 
an impression that the company was owned, controlled or subsidized 
by Government employees or military personnel.* 


(6) Independent filings for Commercial Property Coverage by 






The North America companies are subscribers to NYFIRO for 
Fire and Extended Coverage for mercantile and commercial properties. 

In June 1957 the New York Insurance Department approved a 
Commercial Property Coverage filing made by NYFIRO and other Rating 
Organizations, which included Fire, Extended Coverage, certain 
Inland Marine, and Burglary coverages, applicable to commercial 
property. 

The North America companies, though subscribers to NYFIRO for 
Fire and Extended Coverage, made an “independent filing”, similar 
to that made by NYFIRO and the other rating organizations, generally 
for the same classes of commercial properties. This filing was also 
approved by the New York Insurance Department. 

The filings of the Rating Bureaus and the North America companies 
provided for discounted rates. 


nn RR RR A 


*0Om this issue, see form and testimony, Appendix, Exhibit 16. 
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Soon after the date of these approvals the New York Insurance 
Department suspended their effective date, pending its study as to 
whether such an "independent" filing could be made under the New 
York law. On September 4, 1957, the Superintendent of Insurance 
ruled that the commercial property coverage filing by the North 
America companies and others “did not meet the standards contained 
in Section 181(4) for independent filings and should be ordered 
withdrawn" .* 

The North America companies requested a hearing. On August 6, 
1958, the Insurance Department, through ruling issued by the Deputy 
who conducted the hearing, held that such a filing might properly 
be made under the New York Law. 

NYFIRO opposed this filing because it believes: 

(a) The privileges and duties of subscribership for Fire Insurance 
and for Extended Coverage for commercial classes are not changed 
or affected in the slightest by the rating of the lines 
separately or in conjunction with other lines of insurance, 

(b) Fire Insurance remains Fire Insurance; Extended Coverage remaing 
Extended Coverage; burglary remains burglary, etc., whether 
covered separately or compositely with other lines. 

(c) No company is required to be a member of or subscriber to 
NYFIRO. If it elects to be a subscriber for Fire Insurance for 
commercial classes and remains a subscriber for those classes, 
it is bound by the rate filings in such classes made by NYFIRO 


on its behalf, irrespective of whether the rating is for the 


a 


*See Appendix Exhibit 14. 
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lines separately or compositely with other lines. 

(4) The standards of the Rating law would become meaningless under 
any other interpretation of the law. 

(e) If the contention made by the North America companies were 
adopted, it would lead to an abandonment of sound rating 
practices in the State. / 

(f) The contentions of the Worth America companies are wholly 
contrary to the true meaning of the New York law. 

The hearing at the New York Insurance Department, as previously 
mentioned, was requested by the Insurance Company of North America. 
A witness before this Committee in May referred to 422 typewritten 
pages and 150 exhibits*, as though this were harassment by NYFIRO. 
The fact is that NYFIRO introduced only 21 exhibits, and direct 
testimony by NYFIRO witnesses developed only about 70 pages of the 
total involved in the hearing. 

(7) NYFIRO And The Right To Administrative and Judicial Review 
Allstate and the North America companies claim that their filings 

should not be subject to objection by or hearings at the request of 

rating organizations or trade associations. 

The Insurance Department of the State of New York publishes 
annually a report containing statistical tables of the assets, 
liabilities, capital and surplus of insurance companies. The 1958 
report indicates the capital and surplus of the North America 


companies and Allstate for 1957 as follows: 


Insurance Company of North America: $409,793,117 


Philadelphia Fire and Marine: 54,785,847 
Indemnity Company of North America; 89,663,932 
Allstate Insurance Company: 76,964,031 


OO OC 


*Actually there were 134 Exhibits. 
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The combined capital and surplus of the North America companies 
and Allstate, as recorded for 1957, is $631,206,927. To this must 
be added $50,000,000 of additional capital recently contributed to 
Allstate by Sears Roebuck & Company, as testified to before your 
Committee by a witness for Alletate. The total then would be 
$681,206,927. 

While NYFIRO has a number of large fire insurance companies 
among its Members and Subscribers, its Members and Subscribers 
im general are relatively small fire insurance companies. Among 
the 191 stock companies, there are 106 companies (Members and 
Subscribers) the capital and surplus of each of which is $10,000,000 
or less. The combined capital and surplus of those 106 stock fire 
insurance companies is $359,148,182. 

Among the 70 mutual subscribers of NYFIRO, there are 60 companies, 
the policyholders’ surplus of each of which is $10,000,000 or less. 
The combined policyholders’ surplus of these 60 mutual companies is 
$208,318,170. 

The combined capital and surplus of these 166 stock and mutual 
Members and Subscribers of NYFIRO is $567,466,352. Thus, the combined 
capital and surplus of the North America companies and Allstate exceeds 
the combined capital and surplus of 166 Members and Subscribers of 
NYFIRO. A number of these Members and Subscribers individually have 
a capital and surplus which is less than one half of 1% of the con- 


bined capital and surplus of the North America companies and Allstate, 
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and less than 1% of the capitel and surplus of the North America 
companies or Allstate alone. 

No one of these relatively small fire insurance companies is in 
position to combat, on an administrative and judicial level, a large 
fire insurance company using inadequate rates. A small insurance 
company standing alone would be at the mercy of illegal rates. 

The only way that the emall fire insurance company can obtein a 
peasure of protection against the conditions pictured in this state- 
ment is through the joint efforts of NYFIRO and other rating organi- 
rations, of which they are Members and Subscribers and to which they 
look for protection against inadequate rate filings. 

The large fire insurance companies which are Members and Sub- 
scribers of NYFIRO made no attempt to join Allstate and the North 
America companies in a war of inadequate rates, but maintained their 
membership in NYFIRO to safeguard the industry while the effort was 
sade by NYFIRO to obtain a correction of what was regarded as an 
unjust condition. The Insurance Department had decided in effect 
thet an insurance company coming into the State of New York without 
any prior experience could obtain a rate cut based on "belief," 
"expectancy," "grope” and "speculation." It had decided in effect 
that subsidization was no element to take iato consideration on 
an application for cut rates. It had decided in effect that a company 
could obtain a cut rate notwithstanding the fact that the fire 
insurance industry and the company individually hed sustained severe 
underwriting losses in the classes under review. It had decided in 


effect that the adequacy of rates by class is related to the financial 
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status of the applicant. 

These were issues of transcendant importance to the Members and 
Subscribers of NYFIRO, to the fire insurance industry, and to the 
imsuring public in general. NYFIRO was not willing to permit the 
decisions to rest at the administrative level. It, therefore, pro. 
ceeded with petitions for judicial review, in order that the rules 
by which the fire insurance industry was to be governed could be 
finally settled. NYFIRO was seeking by judicial review to have 
determined the rights of cooperative rate making, the meaning of 
“reasonable competition,” the meaning of “adequacy of rates by 
Class,"* the meaning of “all factors reasonably attributable to 
the class of risk"** and the meaning of other sections of the 1948 
legislative amendments which contained no specific definitions of 
terms, and which never have been interpreted by a court of final 
jurisdiction. 

NYFIRO possesses aad should continue to have the right to 
demand a review of filings if, im the opimion of NYFIRO, such filings 
ere in violation of the standards of the Insurance Law. This is 
necessary for the protection of the Members and Subscribers of NYFIRO 
and the general insuring public, to the end that competitive rates 
as filed shall be reasonable, adequate, free from unfair discrimination 
and otherwise in conformity with the standards of the Rating Article 
of the Insurance Law. 


(8) WYFIRO As An Aggrieved Party 


Section 186(3) of the Insurance Law provides that proceedings 





* Section 1 


83 (1b), New York Insurance Law 
**Section 183 (1 5, 


-d New York Imsurance Law 
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to test whether a rate filing is im conformity with the standards of 
the Act may be instituted upom the initiative of any aggrieved person 
or organisation. The word “organization” cam refer only to the rating 
organization, mamed as such im Section 186(1) of the Act. 
When the question first arose as to whether NYFIRO was an 
aggrieved party in commectiom with the first North America companies 
proceeding, the Superintendent of Insurance ruled in his decision 
as follows: 
« The argument of the North America Companies that 
NYFIRO and the intervening insurers are not aggrieved 
parties and that the superintendent has no power to 
call this hearing is without merit and the motion to 
dismiss this proceeding for lack of jurisdiction is 
denied."* 

This was on September 14, 1954. 

On January 27, 1955, the Imsurance Department of the State 
of New York im the Allstate matter held that NYFIRO was not an 
aggrieved party. This holding, however, was reversed by the 
Appellate Division of the Supreme Court im its decision im the 
Alletate matter on December 9, 1958, 

On July 8, 1959, the Court of Appeals affirmed the opinion 
of the Appellate Division, without opinion, holding that NYFIRO 
is an aggrieved party. 


The Attorney General of the State of New York recognized the 


cr rt 


*See Appendix Exhibit 18 for decision of Unites States District 
Court, District of Columbia, denying motion of North America 
companies and holding that an insurance company, a member of the 
District of Columbia Rating Organization, is an aggrieved party 
and may test the sufficiency of rate filings. (National Capitel 
Ins. Co. v. Jordan, 148 Fed. Supp. 317 (1957) ) 
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right of NYFIRO as an aggrieved party in his brief filed in the 
Court of Appeals on December 15, 1954, im connection with the 
judicial review of the first decision by the Superintendent of 
Imsurance in the North America matter, as previously indicated.* 

The history of the All Industry Bill** and of the 1948 legis. | 
lative amendments to the Insurance Law of the State of New York*** 
indicates clearly that all filings, whether made by a rating organi. 
zation or an independent or deviating company, were to be subject 
to review upom request by am aggrieved person or rating organization 
upom the issue whether the filings conform to the standards of the 
Rating Law. 

If the independent companies are correct in their contention, 
they would have a right to contest any filings made by NYFIRO on 
behalf of its members and subscribers, while NYFIRO could not contest 
an independent filing. This would create a situation im which the 
small insurance company would find itself at the mercy of rate cutting 
imsurance companies using inadequate rates. 

Im the absence of such statutory provisions and rights, **#* 
there would be no way of obtaining a judicial review of a decision 
of an Imsurance Department which authorized or approved inadequate 
or otherwise illegal rates filed by an independent or deviating 
company. Certainly, the filing organization or company would not 
seek judicial review of a decision in its favor, and no one else 


a en em RR RnR 


* See Appendix, Exhibit 9. | 
** See Appendix, Exhibit 7. 
*** See Appendiz, Bxhibie 17. 

eeek Section 186(3) New York Lesurasce Law 
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would have the power or right Such a situation would 


te comtest it. 


create a chaotic condition im the insurance business. 


DELAY AND HARASSMENT 
iT re 


The North America matter started with the appropriation of 


NYFIRO's work product without its consent. This certainly was not 


"the development of new and better forms of coverage." If anyone 
suffered harassment, it was NYFIRO. NYFIRO did not and does not 
seek to harass or coerce anyone. 

That NYFIRO was justified in its position in the matters 
eubraced in this statement is indicated by the fact that the Ia- 
surance Department sustained the position of NYFIRO, im part, in 
all five matters under review. Im the North America companies 
Installment Premium Endorsement matter, a number of the objections 


by NYFIRO were sustained by the Insurance Department, and the 


North America companies amended their plam accordingly. After 


hearings requested by NYFIRO, the Imsurance Department directed an 

increase in the rates by Allstate and by Government Employees Insur- 
ance Company. It gramted to the North America companies an increase 
in extended coverage rates in 1955, subsequent to the date of the 
request by NYFIRO for a hearing, because the rates which had been 
granted to such companies for extended coverage in 1954, without 


a hearing, were concededly inadequate. In the Commercial Property 
Coverage matter, prior to the time that the North America companies 
requested a formal hearing the Imsurance Department had sustained 

the position of NYFIRO and had held that the North America filings 


were ia violation of the Insurance Law. 
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NYFIRO has not attempted to delay the administrative or 


judicial procéedings.* The Insurance Department had granted the 


reduction in rates to both North America companies and Allstate 


without a hearing. WYFIRO's requests for hearings as an aggrieved 


party were made promptly. 


The North America companies matter consisted of two separate 


and distinct and different judicial proceedings. 


One was related 


to the protection of property rights of NYFIRO and the other to the 


question whether the North Americe filings conformed to the standards 


of the Rating Law. 


Allstete Insurance Company initiated a judicial review of 


the decision of the Insurance Department prior to the NYFIRO petition 


for judicial review of the same decision. 


Any adjournments during the course of the judicial preceedings 


were on consent of all parties. 


NYFIRO, in initiating judicial reviews**, sought to obtain ea 


judicial interpretation of sections of the Rating Law under review, 


a wmumber of which had come into being in 1948 and had not been judicially 


passed upon. In doing so, it was seeking to obtain a decision from 


the highest appellate court which would outline and determine the 


guiding principles pursuant to which its members and subscribers 


must operate their business. (See Appendix Exhibit 21) 


a a RR 


* See Appendix Exhibits 3, 9, 10 


and 15. 


**The Superintendent of Imsurance expressed a desire for judicial 
review of his decisions in the North America and Allstate matters 


(Fol. 1358, 1360, 1376, Record 


AMERICA, Appellate Division, lst Dept. 


on Appeal, CULLEN v. 


HOLZ and NORTH 


7 A.D. 2nd 990.) At fol. 


1376: “Mr. Hole: ... And may I say to you that ome of the reasons 
why I was very glad to grant this hearing, as I did im the Allstate, 
was to give you am opportunity to review me in court, and as I 


said before and I'll say again, 


I welcome a review. 


-41- 


Don't hesitate," 


Ne 
a 
it 


@! 





THE INSURANCE INDUSTRY 2331 


The objections made by NYFIRO te certain filings were made 
pursuast to statutery right te de so. These ebjections were, in 
material parts, sustained at the administrative level. What the 
1 | North America companies have characterized before this Subcommittee 
as harassment has bees the exercise by NYFIRO, in good faith, ef 
its right to review imadequate rates te the end that the standards 


ef the Rating Law be maintained, 
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XI. ANSWER BY NYFIRO TO A NUMBER OF CONTENTIONS MADE BEFORE THIS COMMI TT 
ee ee ee 


A number of contentions have been made by witnesses appearing 


court 
before this Committee which are inaccurate and misleading. These ar, sual! 
answered as follows: peti 
(1) NYFIRO initiated no campaign. It pursued its legal rights fine 
to contest rates which, in its opinion, were inadequate and in | 
violation of the Insurance Law. | inde 
(2)"‘The purpose of NYFIRO was not to prevent independent con. whil 
petitive action or to maintain rigid uniform rates and policy forms, bour 
It wag, as herein fully indicated, to protect cooperative rate making 
against what, in its opinion, was unlawful competition by loss leader, inte 
in violation of the Insuramce Law. nett 
(3) Any provisions in the All Industry Bill "designed to ef 1 
guarantee" so-called "competitive freedom" are subject to the require. 
ment that all filings must conform to the standards that rates aust but 
be reasonable, adequate and free from unfair discrimination, ena 
(4) NYFIRO was not trying to prevent competition, but only seek. 
ing that competition be reasonable and in conformity with the suf 
standards of the Rating Law. NYF 
(5) The right of the North America companies to have competitive All 
dwellings rates was not and could not have been placed in litigation 
until after the decision of the Insurance Department in 1957, and then. ine 
for has not been in litigation for five years. It 
are 
ast 


-43- the 








OMMI 
COMMIT 
‘ing 


Se are 


ghts 
on. 
forms, 


making 


leader; 


require. 


seek. 


titive 
gation 


aud ther. 


THE INSURANCE INDUSTRY 2333 


(6) Small insurance companies could not follow an independent 
course, 1f it meant filing rates te compete with inadequate rates. 
suall companies, subject to this kind of open and unbridled com- 
petition, have faced and still face a serious threat to their 
financial stability. 

(7) Freedom of action der insurance companies does not mean that 
independent and deviating companies are not bound by any standards 
while those insurance companies making rates cooperatively are alone 
bound by the standards, 

(8) Objections filed to inadequate rates and loss leaders do not 
interfere with reasonable competition. Such objections are the only 
method by which aggrieved parties may seek and obtain a remedy in face 
of rate filings im violation of the standards of the Insurance Law. 

(9) The purpose of judicial review was not to obstruct competition, 
but to obtain judicial construction of sections of the Rating Law 
enacted in 1948. 

(10)State insurance commissioners have not sustained filings, the 
sufficieacy of which was questioned by NYFIRO. As indicated herein, 
NYFIRO's position was sustained in part in the North America, 

Allstate and Government Employees matters, 

(11) NYFIRO does not object to competitive opportunity for those 
insurance companies which desire to act independently or to deviate. 
It deems it, however, in the public interest that, since all rates 
are required to conform to the standards of the Rating Law, any 
aggrieved person or organization should have the right to question 


the use of less leaders or inadequate rates in the insurance business. 
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CONCLUSION 
No average size insurance company which is a Member or Subscribe; 
of NYFIRO has the resources tocengage elone in the struggle to main. 
tain the insurance business on @ sound, equitable basis. 
If any harassment has been practiced in this situtation, it has 
been the harassment of the industry as a whole by insurance 


companies bent upon a program to devitalizse the standards and 





eventually destroy cooperative rate making. They have advocated 
that rating organizations be permitted to continue, but rating 
organizations cannot long continue if their rates are te be based 
upon experience, while independents are to be permitted to have loss 
leaders without regard to the standards of the Rating Law. 

If in the statements made to this Committee the right of cos- 
petition referred to is competition which is open and unreasonable, 
giving the independent and the deviator the absolute right to fix 
the selling price, without restriction and without conformity with 
the standards, while the companies acting in concert in the making 
of rates are to be bound by standards, the insurance industry will 
find itself back to the conditions prevailing prior to the initiation 
of rate making in concert, when rate wars and chaos were the order 
of the day. Under conditions such as these, the largest insurance 
companies could survive, but it would eventually mean the con- 
centration of the imsurance business in the hands of a few large 
companies, with the consequent insolvency and liquidation of the 
small companies. This would not be in the interest of the insur- 


ing public, 
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One. of the basic problems in the insurance industry was aptly 
described by Senator Estes Kefauver in his opening statement at a 
hearing of this Subcommittee on July 9, 1957, as follows: 


“There is substantial agreement that part of the rapid 
growth of the large corporations has not been due to 
greater efficiency but to such factors as consolida- 
tions, mergers, acquisitions, the destruction of small 
business through price discrimination, and similar un- 
air and oppressive practices, 


—_— 













As long ago as 1939, the then Superintendent of Insurance, 
Louis MH. Pink, prophesied the situtatian as follows:* 

"If the sole tests were only the company's own experience 
and financial ability, it is also obvious that a few very 
large and strong companies with the advantage of a sub- 
stantial deviation could precipitate a competitive condi- 
tion which would soon bring insolvency to a number of 
small companies." 

The record indicates that the work of NYFIRO is essential in 
the interests of the insurance industry and the insuring public, 
in the preservation of the standards of rate making, to the end 
that rates shall be reasonable, adequate and not unfairly dis- 
criminatory. NYFIRO does not oppose, nor has it attempted to 
destroy, independent filings or deviations. It has sought to ob- 
tain correction of inadequate rates, and judicial interpretation 


of the amendments to the New York Rating Law adopted after the 


passage of Public Law 15. NYFIRO does not contend that rates must 


be uniform but it has been opposed, and still is opposed, to the 
destruction of the standards of the Rating Law. 


sss 


* (Legislative Document No. 33, 1939, New Yerk Insurance Department 
Repert Part 1, Fire and Marine P, 47.) 
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FOREWORD 


Our booklet gives some facts about inspecting 
and grading the fire defenses of the commuuity. 


It wus ptepared for distribution to those who 
serve the public in each municipality — the 
Mayor, the Fire Chief. the Water Department, 
the Building Department — the ones elected or 
appointed to positions of responsibility for safe- 
guarding lives and property against the destruc- 
tive force of fires. 
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“Whe Are the Underwriters?” 


Actually the “tinderwriters” are the companies who write 
fre insurance, but, in common use of the word, many of 
the insurance setvice antl advisory organizations are also 
referred to as “underwriters.” Ju municipal inspection work, 
our fire insurance rating organization is the one commonly 
called the “underwriters.” However, our ptincipal function ig 
establishing fire insurance rates under the regulation of state 
laws. We perform this rate-making service for more than 200 
imsurance companies which presently write approximately 
90% of the total fre insurance in the State. 


“And What is a Municipal Inspection?” 


It is a complete Inspection of a municipality's Gre protec. 
tion and prevention facilities and the physical conditions 
contributing to the spread of fire. The findings usually inspire 
correction of any deficiencies by the municipality becaise 
they are based on tecommendations for safety to lite and the 
conservation of property. The inspection also serves for bask 
rate making purposes, 


“Are Rates in the Community Determined 


by the Fire Loss Record?’ 


The answer is “No, not entirely.” If rates were based solely 
on a community's loss record, they would vary widely from 
year to year, Rates would: be too low when fires were few and 
excessively high in a year of heavy losses. 

Fire losses determine statewide rate levels but are not the 
sole factor on a putely local basis. 

Rates are really established on an “incentive” plan, That 4s, 
rate levels are lowest in those communities which provide 
the best municipal fire protection and prevention facilities, 
and all communitiés in the state are classified according to 
the varying degreé of public protection. Thus, each makes 
its own basic rate level dependent upon existing conditions, 


“What Are These Public Protection and 
Prevention Facilities?” 
They are the community's: 
Water system 
Fire department 
Fire alarm systém 
Police department 
Local ordinances and building codes. 
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“ Does the Rating Organisation 
Fe These Factors?” 


By inspecting each individual city, village, fire district and 
fre protection district in the state. 


We send a team of engineers into the community to study 
the adequacy and reliability of the factors previously men- 
tioned and to analyze the principal conflagration hazards and 
areas. 


Communities with a population of over 25,000 present 
specialized problems. In such cities, the National Board of 
Fire Underwriters does the primary inspection and evalua- 
tion work. These inspections of larger cities usually require 
several weeks to complete and in our jurisdiction are con- 
ducted in cooperation with the engineering staff of our rating 
organization. 


“How Do We Make a Municipal Inspection?” 


We begin with the WATER SYSTEM. Starting at its 
source of supply we study its ability to furnish normal 
dumestic and industrial demands and maintain a sufficient 
reserve for Hzhting fires. 


Past consumption and operation records are studied and 
an estimate mace of future needs. These figures are then 
used to evaluate the supply and the functioning of all purify- 
ing and pumping plants. 


We prepare a map to study the adequacy and reliability 
of the system including spacing, type and condition of hydrants 
and valves. 


We make actual fire flow tests at key points throughout the 
system to measure the quantities of water available for 
fires and to verify pressures. These tests require flowin 
water at each test location, a few hundred to a tew thousan 
am per minute, directly from hydrants into the street. 

e flows are sustained from one to two minutes at each 
location. They are made under the supervision of competent 
and experienced engineers who take all precautions to see 
that the tests are conducted in such a manner as to safe- 

lard the system's piping and equipment as well as public 
ealth and safcty. 


These tests, ranging in number from three to four in the 
smallest communities and up to twenty-five or more in large 
cities, require the assistance of the water superintendent and 

8 crew, and, where traffic is heavy, occasionally require 
the help of the police. 
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Flow tests are probably: the most important part of the 


inspection of a water system. They reveal, as do the pulse | 
the 


blodd pressure to a physician, the condition o 
system. We can detect “hardening of the arteries” such ag 
incrustation or other obstructions in the pipe as well ay 
faulty or partially closed valves. 


We also check into FIRE DEPARTMENT equipment, 
as and activities, covering all items from the quali. 
fications of the chief dotvn to an inventory of every last pike 
pole and spanner wrench on the éngines. 


To acquaint fire department officers with the scope of our 
‘aspection, the following is an outline of the major items 
which ate evaluated: 


Officers. Number, Experience and general qualifications, 
Method of appointment and promotion. Tenure of office, 


Fire Company Manpower. Type of departinent — paid or 
volunteer. Working schedule. Minimum number of men on 
duty or available. Appointment and promotion. Civil service, 
Retirement. 


Fire Apparatus. Number and type of pieces. Complete 
item by item inventory and inspection. Service tests of 
pumpers at draft. (In connection with these tests we tse a 
suitable pond or stream for drafting water; one with ah 
adequate supply, sufficient depth and with a lift between 
five and ten feet.) 


Fire Station. Location and adaptability to the service. | 


Facilities for repair and maintenance of apparatus, and the 
storage, testing, washing and drying of hose. 


Fire Department methods and operations. Regulations and 
discipline. Drill and training schedule and facilities. Number 
and type of apparatus sent tu alarms. Fire fighting procedure 
including: company assignments at fires; modern methods, 
such as use of fog and first aid fre Aghting appliances; use 
of protective clothing and devices; employment of powerful 

special stream appliances; familiarity with special hazards 
of properties in the community; p ure at fires in sprin- 
klered buildings; salvage operations; building inspection pro 
gram; maintenance ot records. 


Conditions affecting operations. Area covered ee de- | 


partment including any outside —— districts. Condition 
of streets. Possible causes of delay in responding to fires, 
Including railroad grade crossings, traffic congestion, narre’” 
and one way streets, parking and overhead power wires. 


f°... BESE. 
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The FIRE ALARM SYSTEM is studied, and where there 
ig an automatic box telegraph system, our inspection requires 
s half day or more, depending on the size of the community. 


All fre signaling apparatus is checked in detail for condition 
and relisbility, and we test at random from 10% to 20% of 
the boxes by sending actual signals through the system. 


An important feature of this testing consists of having the 
alarm system supplied by its secondary source of power, 
usually batteries, for at least a 24-hour period, 


Our checking also includes a review of maintenance and 
emergency provisions, maps, diagrams, records and the testing 
procedures uséd to regularly check the system. 


Our grading of the municipality also includes the 
and enforcement of the BUILDING CODE and FIRE PRE- 
VENTION CODE, Local ordinances ure compared with 
standard codes and we spend time with fire marshals, fire 
prevention units and building inspectors in checking on effec- 
tiveness of the local code and its enforcement. 


We recommend as a guide to installation and operation 
of fire alarm systems, the specifications published by the 
National Board of Fire Underwriters and copies are available 
to all alarm superintendents upon request. 


“After the Inspection, How Are the Resulis 
Translated into Insurance Rates?” 


We compare the conditions found in a community with a 
standard known as the “National Board Grading Schedule.” 
This yardstick for evaluating municipal fire protection was 
drawn up by the National Board of Fire Underwriters and is 
used for underwriting evaluation and other purposes through- 
out most of the United States. It is the generally accepted 

ty on the subject. It defines stan and is a measure 
of a community’s fire defenses. 


By comparing the actual conditions in a community against 
this set of standards we assign a classification, and in some 
communities, a combination of classes. The class designation 
indicates the rate base to be used on many classes of property 
including the numerically large dwelling group. 


The rate” or basic rate also becomes an in art 
in the ies of individual rates on larger vals oar 
mercial and industrial properties. 
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Although insurance on dwellings and some other types of 
risks is written at class rates developed from this base with 
further distinction only as to types of construction, the larger 
and higher valued properties of the commercial and industr'a] 
groups are individually rated. A rate applying specifically to 
each such property is determined accor ing to: type of con. 
struction; occupancy and use; hazaras; and exposures. Sinog 
the common “key rate” is used in the computetion of prop. 

y fire insurance rates in a community, and since the key 
rate is based directly on the comparative value of the munis. 
{pal protection facilities, the higher the quality of such pro. 
tection, the lower will be the rates. 


Buildings equipped with auto:matic sprinxler systems re 
ceive special attention, and because of the superior level of 
pebidiion, those qualifying are subject to lowez rates. Many 
such properties are given periodic individual inspections by 
our Spedial Risks Department. 


This is a brief outline of rating methods and we shall not 
attempt to list here any specific requirements, schedules or 
rates. Questions concerning the mcaning of the rating clasd- 
fication of your community, dwelling rates, or rates on 
your commercial or industrial property are better answered 
in detail by your local insurance agent. 


“What Happens When the Current Inspection Shows 
a Substantial Change ir. Public Protection Since 
the Previous Inspection?” 


If it ig found that conditions have changed fo. the better, 
and rate reductions are in order, they are made promptly 
and full credit is given for all improvements. 


If, on the other hand, conditions have changed for the 
worse, and protection no longer measures up to the previously 
established classification, then the rates are not immediately 
changed. First, we report in deta‘l to the enmmunity showing 
reasons why such a change in classification should be made 
and we outline the improvements in protection needed to 
maintain the existing rate levels. Then, we discuss the situation 
in person with the community governing body and ou 
engineers are also available to appear at public hearings to 
point out the need for improvements. We make ever, effor! 
to arene needed improvemsats befu-e any rate increases 
are raade. 
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Community Rates are not raised until the situation has 
been thoroughly dlecusse4 and there has been a 
opportunity to make the needed improvements, and tt is then 

to the Rating Organization that the needed im- 
provements will net recéive prompt attention. 


i 


“All Information Concerning Public Protection and 
Basic Rates in a Community Could be of Much Value 


Municipal Officials ix Their Future a. 
This oat hede Available for Their Use?” 


Yes! We prepare a complete report of each n of 

ed” Communities and submit it to the municipal off- 

als. These reports include our findings, conclusions and re- 

sommendations for needed improvements. They are intended 

as underwriting information for our member companies and 
as & planning guide for community officials. 


fn addition to supplying written reports, we are available 
xpon request to meet with municipal boards and councils to 
Hecuss in person cll mutters relating to our inspections, 
community classifications, and all subjects having to do with 
public protection. 


— 


“Can Private Citisens, Service Clubs or Libraries 
Obtain Copies of These Peports?” 


Neo! While the informa‘ion contained in our reports is most 
certainly the business of ali the people of the community, it 
mutt be remembered that they contain much detailed dats 
soncerning the fire defenses. A file of such reports might be 
of considerable value to an enemy of this country. Aocord- 
inzly, in the interest of national defenss we make every 

rt to restrict the distri’: ution of our —— and maps. The 
following security statement appears on all of our reports and 
maps: 

“Please consider tl:¢ information contained herein 

as confidential and sxercise due care that it be- 

comes available only to those pefsons who are 

entitled to this information. This is in the interest 

of National Defense.” 


“How Much Does This Municipal Inspectio 
——————r 


Nothing! Our inspection and consulting services are avail- 
able to your community without charge as a part of the 
service of your fire insurance companies. The total cost of 
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our rating work is spread among the many fire insurance 

that are members subscribers of our organ- 
ization. The total cost represents a small fraction of each 
Gre insurance premium dollar. 


“How Often Are These Inspections Made?” 


There is no set schedule. Growing communities must of 
necessity be checked more often than those of a stable size. 
Our inspections generally follow improvement a in 
local fire defenses or from impairments, such as water shortages 
and new housing developments where hydrant protection has 
been extended to greater areas. 


“If a Community ie Planning Improvements or 
Extensions to its Water System, or the Purchase of 
New Fire Fighting Equipment, Can the Rating 
Organisation be Consulted in Advance About 
Probable Changes in Basic Rate Crading?” 


Emphatically yes! And it is in the community's best interest 
to clo so. Since changes in protection facilities may have an 
effect on classification it is desirable that community officials 
be informed in advance as to such possibilities, 


We are always glad to comment in advance upon plans 
submitted by water supply engineers. We can also ass in 
drawing up specifications for new fire apparatus and alarm 
system improvements. Furthermore, copies of standard build- 
ing and fire prevention codes are available as a guide for 
establishing local codes. 


“Will the Rating Organisation Draw Up Plans “on 
Water Supply Imprevements or Provide Individual 
Specifications for Fire Apparatus?” 


No! Our services arg of an advisory nature only. To draw 
up plans and specifications for a water system would be an 
intrusion upon the rights and ee of local engineers 
having intimate knowledge of the community and its needs. 
We do not intrude except with permission, and then only as 
advisors. The final decisions are for the local community, 


Similarly, we realize that it is the responsibility of the fire 
chief to prepare specifications for the apparatus he needs. 
We are available to assist if requested, but again, the Anal 
decision rests locally. 
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ONZ FINAL WORD 


The airs of the insurance companies axe identical to yours, 
namely, tO cut down the number of lives lost in fires and to 
reduce the huge annual fite losses of the nation. Not only 
Jo fires rob a cOmmunity of its income and productive 
capacity, but they aiso determine the ultimate cost of fire 
insurance. It is in our common interest that the fire defenses 
of your community be strong, and our reports are aimed at 
helping you to make them so. 


When our engineers visit your community, make full use 
of their abilities and ialized skills. They are picked men, 
specially trained for this work; they are human and they meet 
you on a personal level. During the course of their stay in 
your community they will become genuinely interested in your 

blems. They will devote as much time as you may need in 
Pelping solve those problems. 


We may be coming to your community in the near future 
and we are looking torward to meeting and working with 
those who are responsible for the several phases involved 
in our municipal inspection procedures. 





2348 THE INSURANCE INDUSTRY 


EXHIBIT 2 
THE NEED FOR COOPERATIVE RATE MAKING 


NYFIRO is a non-profit organization. All services performed by NYFIRO are ip 
the public interest and for the public praétection. 


The need for cooperative rate making in the fire insurance business in the ip. 
terest of the general insuring public, and in the preservation of the financia) 
integrity of the insurance companies, is supported by the history of the business, 
vy students of the philosophy of insurance, by supervisory officials, and by others, 


Former Superintendent of Insurance,Louis H. Pink, in writing his opinion in th. 
matter of Northwestern National Insurance Company, stated (May 19, 1939): 


"Prior to 1696 we had in this city a rating organization known as 

the ‘Tariff Association'. It was a voluntary organization of 
companies operating in the New York City area and its functions were 
to maintain equitable and uniform ratés and to regulate commissions 
so that competition among the companies would not become sich as to 
ruin the business. This voluntary organization collapsed in 1898 as a 
result of dissension on the part of the member companies. What ensued 
during the succeeding ten months is quite forcefully set forth in the 
Cyclopedia of Insurance in the United States (1898-1899): 


‘For the next three months (after the dissolution of the Tariff 
Association) chaos rmigned in fire insurance rates in New York, 
Commissions to brokers ran up at first to 40%. Outstanding busi- 
ness was cancelled and rewritten at almost any rate offered. A 

mumber of companies refused to join in the scramble and ceased to 

do a local business. The demoralization affected the whole country 
and after the companies had suffered to the extent of about 60% of the 
premium receipts of the metropolitan district the sobering influence of 
these losses began to be apparent.’ 


"Because of this chaos, a call for a meeting was issued and 
representatives of nearly every joint stock fire insurance company 
doing business in New York attended that hearing. Numerous con- 
ferences were held and an agreement was finally drawn up which was 
signed by practically all of the eligible companies. As a result, 
the New York Fire Insurance Exchange came into existence and the 
agreement just referred to became the articles of association and 
the by-laws under which the Exchange functions." 


In his report to the Legislature in 1913, at pages 23-24 thereof, Superintendent 
of Insurance Emmet stated: 


"The particular question eonnected with fire insurance in which the 
public is chiefly interested, aside from the question of its dependa- 
bility, is the question of the rates that are charged for such insurance. 
= In the early days, when free competition existed between the fire 
companies of New York, the public eared less than it does now abeut 
how fire rates were arrived at. It knew, or thought it knew, that 
the result of competition would lead to its getting the cheapest possible 
rate, which was all it cared for. As a matter of fact, this unrestrained 
competition of earlier days resulted sometimes in the public getting 
rates a great deal cheaper than were economically or practically possible 
without disaster to the fire insurance companies. Rate wars often led te 
fire company failures, and failures in turn led to the eventual creation 
of rate-making associations**" 
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In his 1914 report to the Legislature, Superintendent of Insurance Emmet stated: 


"In approaching the problem we immediately encounter certain basic facts 

vhich must constantly be remembered if we are to get very far along the 

in path of sanity in our treatment of this problem. Ome of these facts is 
| that for the protection and safety of this business ~ and not, as I firmly 
believe, for the purpose of exploiting the public in the slightest degree - 

the large fire insurance interests have found it absolutely necessary to 

enter into combinations for the purpose of making and maintaining rates. 


| "Te fact is, a stable insurance business cannot be conducted upon a 

| basis of open and acute competition. In-this respect, the situation differs 
radically from that in an ordinary mercantile business. The grocer, for 
instance, knows the price which he has to pay for his goods, and will avoid 
fixing a retail price so low as to endanger his solvency. But, in the case 
of insurance, the indemnity is sold before the cost - that is the loss - 
is known, and, consequently, the seller of insurance is tempted in competition 
to reduce his price below what will prove to be the cost, measured by the 
actual loss sustained. This inevitable tendency has been thoroughly 
demonstrated in a sorrowful succession of rate wars, and it is now pretty 
generally accepted as a fact by those most conversant with the insurance 
business that a condition of open competition is absolutely untenable in 
practice, however it may be in theory, and that such a condition simply 
cannot be made the basis for a stable system of insurance. The companies 
realized this fact sometime ago, and for protection against themselves 
commenced to enter into mutual agreements to maintain a given minimim 
scale of rates." 


A.F, Dean in his book on "The Philosophy of Fire Insurance," Volume 1, on this 
subject matter states (pp. 137-138): 


"When we consider the effects of open competition among the companies, 
the first and most certain result would be an increase in expense and loss 
ratio. * * * * It is not to be expected that stockholders wuld leave their 
money subject to certain loss. With tariffs interdicted by law, and no 
possibility of their reinstatement, there would be a swift retirement of in- 
surance capital from a hopeless field of competition. One year would probably 
reduce the number of companies one-third, and after five years the remaining 
American general agency companies could easily be counted upon the fingers 
of both hands. These surviving companies, forbidden to agree upon rates, 
would probably drift into specialties. One company would quit writing dwell- 
ing risks, another mercantile risks, another would confine itself to towns 
with fire departments, and in the end, open competition would vanish in 
monopoly. Meanwhile, the splendid cash assets of the American companies 
which stand as a protection to the concentrated property values of the larger 
cities would be dissipated to the four winds, and the next great city con- 
flagration would leave a permanent ash-heap and a population of paupers. 


eeeHe eH 


"No man can foresee all the consequences of open competition. but these 
are a few that may be predicted with reasonable certainty.” 
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In 1942, the then Superintendent of Insurance of the State of New York, Hon, 
Louis H. Pink, appointed a committee on which the insurance companies, the rating 
organizations, the producing forces, the buyers of insurance and the Insurance pe. 
partment were represented. Professor Ralph H. Blanchard of Columbia University 
acted as advisor. This committee was to study the rating methods and to report ty 
the Superintendent of Insurance. A written report was made by the representatives 
of the Insurance Department on that committee, which expressed, in main, the viey, 
of the Department Staff. In introducing this report, Mr. Pink stated, in part; 


“The improvement in the construction of buildings and in fire- 
fighting facilities both in the Municipalities and in the buildings 
themselves has led to a gradual reduction of fire losses through the 
years. Te average rate of fire premium is approximately half of what 
it was twenty years ago. There have been several rate reductions in 
recent years, yet the reduction of rates has not kept pace with reduced 
loss ratios. There should be a readjustment of rates as they affect 
various classifications. Some of them are obviously too high and others 
are undoubtedly too low. 


"It is strange that after we have made so mich progress over so many 
years with the difficult art of rating that there should be anyone 

to question the advisability of rating organizations in the fire field, 
It would seem that the effort should be, not to destroy the company 
rating organizations, but to make rating more efficient and more re- 
sponsive to changing conditiems. There can be no intelligent or 
systematic fixing of premiums unless there are rating organizations 
which collect adequate statistics and use the experience in proposing 
fire rates for the industry. 


xe 


"We had uncontrolled competition before we developed a rating system 
and found that it resulted in the failure of many companies with a 
consequent loss to policyholders. If we were to have unrestricted 
competition today, the result would undoubtedly be that a few large 
companies which could afford to cut rates would get the business and 
many of the smaller companies would be forced out." 


The membership of the committee included two then Deputy Superintendents of 
Insurance, the Chief of the Insurance Department Rating Buréau, examiners of the 
Insurance Department Rating Bureau, and Professor Blanchard. The report is dated 
November 23, 1952. The following are extracts from the report: 


"In general, the intent of rate regulation by the State in the public 
interest is to maintain a balance between solvency of prudently managed 
companies (adequacy) and equity of premium charges to the insuring public 
(reasonableness and non-discrimination). 


*x ee * 


'* * * Under conditiors of free competition in the absence of state 
regulation, larger risks generally obtain preferential rates not or- 
dinarily available to other similar risks. Restriction of such ca- 
petition under state regulation is consistent with the intent to pre- 
vent unfair discrimination. 
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Hon, "Changes in rates of schedule-rated risks are mumerous. In the State 

ting of New York approximately 200,000 changes are made annually. Some changes 

© De- are the result of revising the key rates of commnities but for the most 

ty part they result from changes in occupancy and other physical characteristics 
rt to of risks such as improvements in buildings and elimination of certain condi- 
tives tions causing charges." 

Views 

t: At the Proceedings of the Sessions of the National Association of Insurance 


Commissioners held at the Hotel Commodore in New York on December 4, 1944, sub- 
sequent to the SEUA deci#ieén, a report was made by the Sub-Committee on Federal 
Legislation (pp. 29-30): 


© "The objective of the anti-trust acts is that competition shall be 

nat free and unfettered. The courts have said that agreements to fix prices, 
n no matter how benevolent or well intentioned, are illegal per se. Ex- 
uced perience has demonstrated that unrestricted competition in the insurance 

t business is not in the public interest. Practically every state in the 
thers Union has upon its statute books provisions prohibiting unfair discrimina- 


tion in rates. If unfair discrimination is to be avoided, there mst be 
reasonable uniformity in the rates. Such uniformity can be obtained only 
y by cooperation in obtaining statistical data and in the promulgation of rates 
eld based thereon. This result can be obtained only through concert of action. 


"* * # The experience of individual companies is seldom a reliable guide 
fer rate-making purposes. The structure of the fields of insurance under 
discussion is based upon these facts of common knowledge. Further- 
more, many states have by statutory enactment insisted that companies act in 
ng concert for the purpose of collecting statistical data for rate making in 
these other fields in order to utilize these established principles-- 
principles, we may add, which are wholly inconsistent with the unrestricted 
competition contemplated by the federal anti-trust laws. For clarity we 
point out that in all of the so-called rate regulated states the statutes pro- 
vide that the rates shall be neither excessive, inadequate, unfair or 
unreasonable, and appropriate provision is made for deviation from the mte 
structure for companies showing a justification therefor. 


d * kt * 


‘Furthermore, history has demonstrated that under unrestricted competi- 


= tion small enterprise is at a serious disadvantage. 

e 

ated Under cooperative rate-making methods the small insurance company is in a posi- 
tion to maintain its competitive standing, a result which by its very nature 

“3 supports the continued existence of small companies and new insurance enterprise. 

ai "For these and other reasons this sub-committee believes it would be a 


mistake to permit or require the unrestricted competition contemplated by 
the anti-trust laws to apply to the insurance business. To prohibit com- 
bined efforts for statistical and rate-making purposes would be a backward 
step in the development of a progressive business. We do not regard it as 
necessary to labor this point any further because Congress itself recently 
recognized the necessity for concert of action in the collection of 
statistical data and rate making when it enacted the District of Columbia 
fire insurance rating act." (Italics supplied). 


The report is signed by a number of Superintendents of Insurance among whom is the 
Hon. Robert E. Dineen, the then Superintendent of Insurance of the State of New York, 
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In November 1944, subsequent to the SEUA decision, the National Association of 
Insurance Commissioners, through its Executive Committee, proposed that Congress 
pass a bill to permit the States to continue to regulate the business of 
ineluding rates. In describing Section 4 of the proposed bill, the Committee , 
stated (Proceedings of the National Association of Insurance Commissioners, 
Seventy-Sixth Session, 1945, p. 48): 


"Section 4 of the proposed legislation deals with the Sherman 
and Clayton Acts, and its drafting required most exhaustive consider- 
ation. It is these Acts which may impair some of the essential 
cooperative practices which have brought the business of insurance, 
under state supervision, to its present position of great strength and 
have permitted insurance managements to act intelligently in the pre- 
paration of broad policy forms and prommigation of reasonable rates for 
the protection of the policyholder.” 


Former Superintendent of Insurance Robert E. Dinee@ of New York appeared at the 
joint hearing before the Subcommittee on the Judiciary at the 78th Congress, First 
Session. The testimony at these hearings later laid the basis for the enactment of 
the McCarran-Ferguson Act. Mr. Dineen testified, in part, as follows (p. 609 et 
seq.): 


"How, we had in our state years agé a Merritt Committee which made a 
very detailed investigation of the insurance business, and that committee 
decided when they got 411 through that unrestricted competition was bad for 
the insurance business. As a result of their deliberations, our State - ay 
by the way, when I say this, I am not expressing my own views in this respect; 
I am merely echoing the legislative policy of our State - says legislatively 
the application of an anti-trust provision is a blunder in the insurance 
business, and that is one of the worst things that could happen. Under mr 
theory of government - and when I say our theory, I am addressing myself 
solely to the State of New York - we believe that rate regulation is the anne 


"In our colloquy today, Senator, you expressed concern -.and it ign't 
something peculiar to you because I think all of us feel that way for the 
survival of small business. The minute you get into applying provisions 
of the Sherman Anti-Trust Act to the insurance business and allow un- 
restricted competition to take place, that in my judgment is the most 
effective means that I know of to drive the small people out of the in- 
surance business. 


* 2 


"So, I simply make the point that if you have unrestricted competitia, 
whieh is what the Sherman and Clayton Acts call for - and I am addressing 
myself to the question on the National Line, because after all there are 47 
other states in the Union which people may not share our views - I am dis- 
cussing it from the standpoint of the State of New York - we think it is 
bad @tonomics. 


* 


"In our state we require it. Out statute says that is exactly what yu 
have got to do, and we think so mch of uniform policy terms and condition 
that we have a policy bureau up there and one of its functions is to scru- 
tinize the policies of all the companies that come in to make sure they are 
all alike." 
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the following are excerpts related to the subject matter (90th Congressional 
record, 76th Congress, 2nd Session): 


Congressman Allen of Illinois said at page 6419, et seq. (June 21, 1944): 


"Although it is, of course, important that insurance rates mst not be 
excessive -- and the States have full power to prevent excessive rates -- 
it is equally important that the rates should be adequate to preserve 
the solvency of the insuring companies. Cut rates often result in in- 
solvency and the result of insolvency is loss to the public who buy the 
insurance." 


Congressman Satterfield of Virginia said at page 6259 (June 22, 1944); 


"Down through the years unlimited rate competition proved a hard ex- 
perience for the amaller companies; not having assets to attract buyers 
of their insurance, they relied upon selling at lower rates in order to 
offer competition. This led to insolvency for many companies and a re- 
sulting loss of tremendous sums to policyholders in unpaid claims and 
unearned premiums." 


While debating the Joint Conference Committee Bill before the Senate (The 
Joint Conference Committee Bill is the bill in the exact form as enacted into Public 
law 15), Senator Ferguson of Michigan, one of the two introducers of the bill, made 
the following statement on February 27, 1945: 


"This bill would permit -- and I think it is fair to say that it is 
intended to permit -- rating bureaus, because in the last session we passed 
a bill for the District of Columbia allowing rating. What we saw as wrong 
was the fixing of rates without statutory authority in the States; but we 
believe that State rights should permit a State to gay that it believes in a 
rating bureau. I think the insurance companies have convinced many members 
of the legislature that we cannot have open competition in fixing rates on 
insurance. If we do, we shall have chaos. There will be failures, and 
failures always follow losses. 


"The sale of insurance is not the same as the sale of an article in a 
store. When one buys an article in a store, he brings it home with hin. 

In the case of insurance, he buys a promise to pay upon the happening of a 
certain event, and that event may be the burning of his home. If the 
company is not sound and solvent at the time the house burns, or at the time 
claim is made, there is no insurance at all. That is what we have tried 

to avoid." 


Congressman Miller of Connecticut said at p. 6527 (June. 22, 1944): 


"We must bear in mind, in digeussing this subject, that the States have 

had a long experience in the regulation of insurance. They have tried out 
the principle of unrestricted competition which the Sherman Act requires and 
they have found, as shown in the reports of many State legislative 
committees and investigating bodies, that it does not work in a business of 
the special character of insurance. Their experience established that*un- 
limited competition in fire insurance is opposed to the public interest and 
accordingly present-day State regulation curtails competition and encoumges 
cooperation. As in the case of public utilities, control by governmental 
authorities is substituted for competition as the means of preventing ex- 
Cessive charges to the public." 
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Congressman Satterfield of Virginia said at p. 6532 (June 22, 1944): 


",..As for unrestricted competition, every Member knows that in that 
direction lies insolvency for the insurance companies, a cut-throat race for 
low premiums, and resultant poor coverage for the policyholder. With no check 
on competition we would have highbinders and fly-by-night companies ruining an 
established and proven business. Under the system which is working so 
splendidly in so many of the States today, complaint can be made swiftly and 
directly to either an insurance commissioner of a given State or to what- 
ever authority has been set up in that State to deal with the subject. Such 
a system offers convenience and a direct approach by the citizen. It does 
not involve any hunting of needles in the haystacks of Washington on the part 
of some citizen who has a very gemine grievance. Add to that the right 
and the power inherent in the State to bar any company from doing business 
in that State-power more than enough to guarantee efficient and honest 
insurance business in that State. 


“These points that I am making are not theory, they are not just ideas; 
they are points that have been proven over a period of years by a majority 
of States in the Union.” 
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EXHIBIT 3 


THE FIRST NORTH AMERICA MATTER 
(CULLEN v. BOHLINGER 308 N.Y. 866) 


Under date of February 2, 1954, NYFIRO requested a hearing 
by the Superintendent of Insurance, alleging, in part, that the 
action of the North America companies was a direct violation of 
the Constitution and By-Laws of NYFIRO filed with the Insurance 
Department, and of the Insurance Law. This hearing was granted. 


The North America companies called no witnesses at the 
hearing before the Superintendent of Insurance, and conceded 
that the information upon which their filing was based was 
obtained by them as subscribers "from material furnished to us 
by NYFIRO."* 


NYFIRO contended, in part, that partial subscribership, 
provided for in the Insurance Law** of the State of New York, was 
not intended to include fire insurance companies transacting a 
general fire insurance business, but was intended to embrace 
specialty companies, such as mill and elevator mutual companies 
and lumber specialty insurance companies, which had their own 
rating organizations promulgating rates for their specialty, 
but which were transacting business in a few other classes 
and desired to join NYFIRO as partial subscribers for those 
other classes, as to which the specialty rating organizations 
did not function.*** NYFIRO pointed out, further in support 
of its position, the observations made by Franklin J. Marryott, 
who had participated in the discussion and drafting of the All 
Industry Bills as a representative of mutual companies* NYFIRO 
pointed out, further, that in the Rating Law for the District 
of Columbia which had been passed by Congress there was no 
provision for partial subscribership. 


Section 181(4) of the Insurance Law had been amended in 
1948 and the construction of the amendment became an important 
issue in connection with the relationship of NYFIRO and its 
Members and Subscribers. 


NYFIRO contended, further, that an independent filing must 
be what the term implies - - a filing which is designed, pre- 
pared, developed and promulgated by the independent filer itself, 


SS 


* Fol 700-701, Record on Appeal, 284 App. Div. 963 

** Section 181(4) 

***See Mutual Insurance Under Rate Regulation, 1950 issue of 
“Law and Contemporary Problems", Duke University Law School: 
"Thus most of the fire laws... permit partial subscribership 
so that in certain special fields, such as mill and elevator, 
the mutuals can continue or establish their own rating organ- 


izations and receive the services of the stock company organ- 
izations as to other lines." 
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one that is the work product of the independent filer, and not 
one which is the work product of NYFIRO, appropriated by the 
independent filer without NYFIRO's consent. 


EXTRACT FROM NYFIRO BRIEF 
FILED WITH NEW YORK INSURANCE DEPARTMENT 
APRIL 1, 1954 


"Prior to 1948, there was no provision in Section 181 for 
subscription to a class of risk, nor was there any express pro. 
vision for the issuance of a license to a rating organization 
which was limited to particular classes of risks. Prior to 
amendment, Section 181(3) provided for the issuance of a licenge 
to a rating organization ‘to make rates for the kinds of insurang 
specified in such license;' and Section 181(4) provided that each 
rating organization shall permit any authorized insurer, not 
admitted to membership, ‘to become a subscriber thereof.' " 


"It is submitted that in amending these sections of the 
law so as to provide for the licensing of rating organizations 
with respect to limited classes of fire insurance risks and per. 
mitting subscribers to subscribe for limited classes of risks, it 
was intended only to apply to situations which had developed over 
the years whereby certain mutual fire insurance companies which 
head for many years specialized in particular classes of risks, 
such as lumber, woodworking, mill and grain elevator risks, had 
obtained their rating material with respect to those risks fron 
specially organized rating organizations with limited jurisdictios, 
such as The Lumber Mutual Fire Insurance Rating Bureau and The 
Mill & Elevator Rating Bureau (348)." 


“The record clearly indicates that prior to 1948, the 
mutual lumber and woodworking companies and the mill and grain 
elevator companies had applied for subscriberships to the rating 
service of the New York Fire Insurance Rating Organization to a 
limited extent. These applications were opposed by the Rating 
Organization on the ground, among others, that the rating law 
did not contemplate partial subscriptions. The New York Insurance 
Department requested the Rating Organization to permit such partis! 
subscribership on the ground that these were exceptional cases ani 
that these companies had for many years filed through their Organi. 
zations’ rating plans and schedules pertaining to the specialized 
risks which constituted a major portion of their business and that 
since they had developed their own rating systems in connection 
with the rating of such specialized risks, they should be permitte 
to continue to develop their own rates in connection therewith 
(185, 162, 213-215, 348, 378-379, 386)." 


"It was also understood that this was not to be regarded 
as a precedent for partial subscribership but was being requested 
in view of the special and peculiar circumstances as an exception! 
case (213-15, Ex. 30). This occurred in 1941, only a few years 
prior to the 1948 amendment of the Insurance Law." 
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“There is nothing in the history of the New York Rating 
Lew or the practice thereunder which supports the contention that 
it was intended by these amendments of Section 181 of the 
Insurance Law to permit companies doing a general business in 
the field of fire insurance such as the North America companies 
to become partial subscribers to the New York Fire Insurance 
pating Organization. The fact is, as indicated by the record, 
thet no stock insurance company has at any time, either before 
or after the 1948 amendments, attempted to become a partial 
subscriber to the services of the New York Fire Insurance 
Rating Organization, until the North America Companies took 
their action in December, 1953, which has resulted in this 
hearing (229,356, 381)." 


"To the contrary, it is clear from the history of the 
situation as set forth above that the 1948 amendments to 
Section 181 were intended to create the right of an insurance 
company specializing in limited classes of insurance to continue 
to obtain services in that specialized field from rating 
organizations of limited authority who specialize in the 
rating of such risks; but at the same time giving the right 
to such specialized insurance companies to obtain edditional 
and incidental services from the New York Fire Insurance 
Rating Organization with respect to such risks as do not fall 
within their specialty but which they may desire to wttte.” 

** 

A decision was rendered under date of September 14, 1954 
which recognised the property rights of NYFIRO, but found in 
favor of the North America companies by reason of a 1948 
amendment to the Insurance Law which provides: "A filing 
and any supporting information shall be open to public in- 
spection after the filing becomes effective." (Section 184(4)) 


However, in recognizing the property rights of NYFIRO, 
the Superintendent of Fa pn in his decision stated, in 
substance, that there is no question that NYFIRO has expended 
large sums in the development of its dwelling class rating 
system, including the preparation and maintenance of the 
Town Ligt, but that the Insurance Department does not have 
the powdr of a court of Law, does not have jurisdiction 
over such a claim, and could make no specific comment on 
whet damages, if any, might be recovered by NYFIRO against 
the North America companies on account of the appropriation 
by the North America companies of the dwelling class rate 
filings of NYFIRO, 
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EXTRACTS FROM NEW YORK INSURANCE DEPARTMENT 
DECISION ON FIRST NORTH AMERICA FILING 


“While it is clear that the North America Companies 
have the right of partiel subscribership it remains 

to be considered whether they can copy NYFIRO dwelling 
class rate filings, adopt them as their own and file 
them as independent insurers with this Department. 


“NYFIRO argues inter alia that it has a common law 
copyright and property right in its dwelling class 
rate filings because they are the result of considerable 
work end expense on its part. There is no question 
that NYFIRO has expended large sums in the development 
of its dwelling class rating system including the 
preperation and maintenance of the town list. On 

the other hand this Department is not a court of 

law. It cannot assess damages against insurers doing 
business in this State and its injunctive powers 

are limited.* 


"“NYFIRO takes the position that it is entitled and 
required to determine who will use its work product 


"Since this Department does not have the power of a 

court of law, I will make no specific comment on what 
damages, if any, may be recovered by NYFIRO against 

the North America Companies on account of the appropriation 
by the North America companies of the dwelling class 

rete filings of NYFIRO. Suffice it to say that this 
Department does not have jurisdiction over such a 


claim. Indeed NYFIRO does not seek damages here but dict 
petitions the Superintendent to define the action of the 
the North America Companies in making their December 7, and 


1953 dwelling class filing as an unfair trade practice 

as provided in Section 278 of Article IX D and to 
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find that the North America Companies @re in fact engaged 
in unfair competition and unfair trade practices. 


"In other words and stripped of all except essentials, NYFIRO 
charges that the December 7, 1953 action of the North America 
Companies is in violation of its property rights; is not in 
compliance with the New York Rating Law and constitutes an 

unfair trade practice and unfair competition. NYFIRO asks 

this Department to so find and to take appropriate action 

under the epplicable provisions of the Rating Law and Article IX D 
which provides for dealing with unfair and deceptive acts and 
practices. 


"Cases cited by NYFIRO dealing with common law copyright and 
property rights in a work product even as public as "“news"* 
are inapplicable because they do not involve a statute similar 
to Article VIII of the Insurance Lew. 


"The Canadian case** while seemingly in point at first glance, 
suffers the same deficiency since no such provisions as those 
contained in Article VIII of our Insurance Law were present 

in the Canadian Law, construed in that case, The other cases 
cited by NYFIRO are likewise distinguishable because they 

do not deal with data open to public inspection under the 
provisions of laws similar to that of the rating article of 
our Insurance Law. 


"It is not easy for anyone who respects property rights to 
conclude that they can be rightfully appropriated without the 
consent of the owner, especially by a competitor.” 


NYFIRO contended that the Insurance Department did have juris- 
diction under a 1948 amendment to the Insurance Law*** which gave 
the Insurance Department the power to deal with certain defined 
and undefined unfair trade practices, 


NYFIRO filed a petition for judicial review of that decision 
in an effort to protect its property rights, and contended that 
a provision of the Insurance Law**** (Under which a filing and 
supporting information shall be open to public inspection) did 
not authorize a competitor to appropriate NYFIRO's work product - - 
a substantial part of which was not even filed with the Insurance 
Department - - without its consent for the competitor's use and 
advantage. NYFIRO contended that there is a distinction between 
public inspection to permit the public to understand the composition 
of rate filings, and the use of a work product of the creating 
agency by competitors for their own competitive advantage as a 


rn a 


* International News Service v. Associated Press, 248 U.S. 215, 
39 Sup. Ct. 68 (1918). 

Underwriters’ Survey Bureau Ltd. et al. 

v. Massie & Renwick Ltd. (1940), 1 D.L.R. 625, S.C.R. 218. 

*ee Article IX-D, Appendix, Exh. 8. 

*ekeSection 184(4) 


** 
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weapon against the creator of the product. 


The NYFIRO petition for judicial review of the decision of 
the Insurance Department was filed October 13, 1954. On November 
1954, the Appellate Division of the Supreme Court comfirmed the 
Insurance Department's decision, without opinion. (284 App. Div. 963 
Om January 13, 1955, the Court of Appeals denied a motion for Leavy, 
to appeal to that Court. (308 N.Y. 1049) 


30, 


An application was then made to the Supreme Court of the 
United States for leave to be heard on a constitutional question 
of law. It was contended by NYFIRO that Section 184 of the New 
York Insurance Law,* as interpreted to permit one insurance 
company to appropriate for its competitive use and benefit the 
filed and unfiled property of its competitors without consent, 
deprived NYFIRO of its property without due process and therefore 
was unconstitutional. The question presented to the Supreme 
Court was as follows: 


QUESTION PRESENTED 
“ This is a proceeding brought by the New York Fire 
Insurance Rating Organization and fifty members thereof 
ageinst the Superintendent of Insurance of the State of 
New York and the Insurance Company of North America 
and the Philadelphia Fire end Marine Insurance Company, 
directly challenging the constitutional validity of 
Section 184(4) of Article 8 of the New York Insurance 
Law, which was interpreted by the appellee Superintendent 
of Insurance in his determination of September 14, 1954, 
The determination, as approved by the Courts of the 
State of New York, permits the appellee insurance companies 
to employ the expensive and complex rating system and 
materials prepared, promulgated, maintained and owned 
by appeliant, the New York Fire Insurance Rating Organi- 
zetion, in competition with members and subscribers of 
the Rating Organization, without assuring the appellants 
payment of just compensation therefor. Hence the 
appellants are seeking from the United States Supreme 
Court a determination on the following question: 


Is Section 184(4) of Article 8 of the New York 
Insurence Law which, as interpreted by the New York 
Courts, permits competitors of members and subscribers 
of the New York Fire Insurance Rating Organization 
to expropriate and use, without payment and without 
consent, the rating system of the said Rating Organization 
and all the materials which are a part thereof, whether 
on file with the New York Insurance Department or not, 
violative of the due process clause of the 14th Amendment 


a 


*See Appendix Exhibit 8 
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to the Constitution of the United States of America 

in that the statute does not provide means by which 
compensation can be assured, adjudicated and accorded 
the New York Fire Insurance Rating Organization and/or 
its members and subscribers for the expropriation and 
use of the said property!" 


The question had no relationship to the adequacy of rate 
filings by the North America companies or its right to partial 
gubscribership. [t related only to the attempt by NYFIRO to 
protect its property rights. 


Under date of October 10, 1955, the Supreme Court of the 
United States dismissed the petition of NYFIRO, for want of 
a substantial Federal question. 


The decisions of the courts of the State of New York in 
connection with the effort by NYFIRO to protect its property 
rights may very well have been based upon the proposition of 
law that the Insurance Department was correct in its position 
that it had no jurisdiction to determine the issue of property 
rights, and that protection of such rights would have to be 
pursued by an independent action against the North America 
companies. No such action was ever instituted. 


47932 O—60—pt. 430 
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EXHIBIT? } 
THE APPROPRIATION OF NYFIRO PROPERTY ~- 
EXTRACT FROM JURISDICTIONAL STATEMENT 
TO THE SUPREME COURT OF THE UNITED STATES 


To allow competitors to expropriate highly valuah) 
rating materials without payment and to attach themaselyy 
parasitically to a highly complex and efficiently operatiy 
system of rate-making without being made responsible fy 
its maintenance and cost is beyond any reasonable defiz). 
tion of fairness. But this is exactly what the statute per. 
mite—and without providing within its terms the necessary 
arrangements for notice and hearing and, especially, com. 
pensation. 


The appellant Rating Organization possesses valud 
and valuable property rights in this system and in th 
components thereof. Underwriters Survey Bureau, Lid 
v. Massie d Renwick, Limited [1940] 1 D. L. B. 625, 8. C2 
218, affirming [1938] 2 D. L. R. 31, Ex. C. RB. 103; an 
Underwriters Survey Bureau Lid. v. American Home Fin 
Assurance Co. [1939] 4 D. L. BR. 89. In the Massie é 
Rewwick case, the Supreme Court of Canada, which is th 
highest court of appeal in the Dominion, said at page 63); 


‘*But I think, having regard to the consideration 
just mentioned, it is a legitimate inference that i 
was well understood by everybody that this ratiy 
material was produced for the exclusive use of th 
members of the Association and, consequently, thal 
in the members of the Association vested the sl 
and exclusive right of multiplying copies...” 


The Canadian court also held that the defendant insurant 
companies abandoned their possession of these ratiy 
materials upon ceasing to be Bureau members, just as tht 
appellee companies did upon resigning from the Rating) 
Organization (See By-Laws 12 and 13 of NYFIRO’s Cor | 
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situation and By-Laws signed by the appellee companies 
(Exhibits 6, 7, 9 and 10) at page 11 of this Statement). 
This Court as well as the Courts of New York and other 
ictions by established rule protect these property 
International News Service v. Associated Press, 248 
UJ. 8. 215 (1918) ; Shechter Poultry Corp. v. United States, 
995 U. 8. 495, 531 (1935); Metropolitam Opera Assn. Inc. 
vy, Wagner, 199 Misc. 786 (N. Y. Sup. Ct. 1950), affirmed 
219 App. Div. 632 (N. Y. lst Dept. 1951); Terminal Music 
Supply v. Musical Instruments Exchange, 283 App. Div. 
969 (N. Y. lst Dept. 1954), appeal denied 283 App. Div. 
1030; Meccano v. Wagner, 234 Fed. 912 (S. D. Ohio 1916), 
modified on other grounds, 246 Fed. 603 (C. C. A. 6th 
1917); Prest-O-Lite Co. v. Davis, 209 Fed. 917 (8. D. Ohio 
1913), affirmed 215 Fed. 349 (C. C. A. 6th 1914); Press-On, 
Inc. v. Goodman, 293 N. Y. 36 (1944); Fisher v. Star So., 
931 N. Y. 414 (1921); Madison Square Garden Corp. v. 
Universal Pictures Co., 255 App. Div. 459 (N. Y. lst Dept. 
1938); Mutual Broadcasting System Inc. v. Musak Corp., 
177 Misc. 489 (N. Y. Sup. Ct. 1941); F. W. Dodge Co. v. 
Construction Information Co., 183 Mass. 62 (1903); F. W. 
Dodge Corp. v. Comstock, 140 Misc. 105 (N. Y. Sup. Ct. 
1931); Walley, Inc. v. Saks d Co., 266 App. Div. 193 (N. Y. 
lst Dept. 1943); Healey v. R. H. Macy d& Co., 251 App. 
Div. 440 (N. Y. 1st Dept. 1937), affirmed 277 N. Y. 681 
(1938); Henry Glass & Co. v. Art-Mor Togs, Inc., 101 
N. Y. 8. (2d) 538 (N. Y. Sup. Ct. 1950 not officially re- 
ported); Moore v. N. Y. Cotton Exchange, 296 Fed. 61 
(C. C. A. 2nd 1923), affirmed 270 U. 8S. 593, (1926); 
Chamber of Commerce v. F. T. C., 13 Fed. (2d) 673, 
688 (C. C. A. 8th 1926); Ketcham v. N. Y. World’s Fair, 
34 F. Supp. 657 (E. D. N. Y. 1940), affirmed without 
opinion, 119 Fed. (2d) 422 (C. C. A. 2d 1941); Waring v. 
Dunlea, 26 F. Supp. 338 (E. D. N. C. 1939); Associated 
Press v. KVOS, 80 Fed. (2d) 575 (C. C. A. 9th 1935), 
reversed on jurisdictional grounds, 299 U. S. 269; Vortex 


| Mfg. Co. v. Ply-Rite Contracting Co., 33 Fed. (2d) 302, 312- 
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313 (D. Md. 1929); Meyer v. Hurwite, 5 Fed. (2d) gy 
(E. D. Pa. 1925), appeal dismissed 10 Fed. (2d) 19) 
(C. C. A. 3rd 1926); Waring v. WDAS Station, Ine., 39 | 
Pa. 433 (1937) ; Caliga v. Inter-Ocean Newspaper Co,, 2; 
U. 8. 182 (1909); Werckmeister v. American Lithography, 
Co., 134 Fed. 321 (C. C. A. 2nd 1904); American Tobacy | 
Co. v. Werckmeister, 207 U. S. 284 (1907); O'Neill v. Gay 
eral Film Co., 171 App. Div. 854 (N. Y. lst Dept. 1916), 
Board of Trade of Chicago v. Hayden-Krull Co., 109 Fo, 
705 (U.S.C. C. E. D, Wis. 1901), affirmed without opinio, 
124 Fed. 1017 (C. C. A. 7th 1903). 


lu International News Service v. Associated Prey 
supra, the United States Supreme Court affirmed the grant. 
ing of an injunction to the Associated Press. Internation) 
News Service was enjoined from, among other 
copying its news from bulletin boards of the earlier ej, 
tions of Associated Press member newspapers and sellix 
it bodily or in rewritten form to International News Serv. 
ice customers. The case is of particular significance becauy 
of the great public interest in the free dissemination ¢/ 
news. However, the court recognized that as between th 
parties, even news was quasi-property. 


One factor, strikingly evident in the modern concep 
tion of unfair competition, as pointed out in the abon 
cases, is the distinction which is made in the enforcement 
of property rights in favor of the owner as against th 
public on the one hand and in favor of the owner as againil 
his competitor on the other hand. Whatever interest th 
public may have in the general distribution of news, adver 
tising and sales materials, or musical performances, for 
example, no competitors of the creating agency may usury 
the finished product for their own competitive advantage 
and use it as a weapon against the creator of the produtt 
Nor may a commercial enterprise attach itself leech-lik 
to an efficiently functioning business system, establishe 
and maintained by the skill, time, money and effort of! 
competitor, without being required to pay for its mit| 
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deeds (See Metropolitan Opera Asen., Inc. v. Wagner, 
supra; Meccono v. Wagner, supra, at pages 916-20; and 
Prest-O-Lite Co. v. Davis, supra, at page 923). 


When a government becomes a party to such improper 
activity, the safeguards of the Constitution come into play. 
Under the 14th Amendment, governmental regulation is 
required to be reasonable so as nut to amount to a confisca- 
tion of property without compensation. Panhandle Eastern 
Pipe Line Co. v. State Highway Commission of Kansas, 
994 U. 8. 613 (1935); Mississippi Railroad Commission v. 
Mobile @ O. R. Co., 244 U. S. 388 (1917); Southern Ry. 
Co. v. Commonwealth of Virginia, 290 U. 8. 190 (1933); 
Pennsylvania Coal Co. v. Mahom, 260 U. 8. 393 (1922); 
Schlesinger v. State of Wisconsin, 270 U. 8. 230 (1926); 
Chicago R. I. d P. Ry. Co. v. United States, 284 U. 8. 80, 
96-97 (1931). 


“While property may be regulated to a certain extent, 
if regulation goes too far it will be recognized as a taking.’’ 
Pennsylvania Coal Co. v. Mahon, supra, at page 415. As 
Mr. Justice Holmes warned in that case, at page 416: 


‘We are in danger of forgetting that a strong public 
desire to improve the public condition ie not enough 
to warrant achieving the desire by a shorter cut 
than the constitutional way of paying for the 
change.’’ 


Section 184(4) of Article 8 of the New York Insurance 
Law, as interpreted by the New York Courts, by permitting 
one insurance company to appropriate the property of 
its competitors without providing within its terms, or 
otherwise securing, a requirement for compensation or 
a means by which compensation can be adjudicated and 
accorded, is unconstitutional under the due process clause 
of the 14th Amendment to the United States Constitution. 
Louisville d Nashville Railroad Co. v. Central Stock Yards 
Company, 212 U. S. 132 (1909); Chicago, B. d Q. R. Co. v. 
City of Chicago, 166 U. S. 226 (1897); Missouri Pacific 
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Railway Company v. State of Nebraska, 164 U. 8, 4 
(1896) ; City of Loe Angeles v. Los Angeles Gas & Blectri, 
Corp., 251 U. &. 32 (1919); Panhandle Eastern Pipe Liy, 
v. State Highway Commission, 294 U.S. 618 (1935) ; Jame, 
v, Campbell, 104 U. 8, 336, 356 (1882); Missouri Pacif, 
Railway Company v. State of Nebraska, 217 U. 8. 1% 
(1910); Delaware L. & W. R. Co. v. Morristown, 94 
U. 8, 182 (1928); Sweet v. Rechel, 169 W. 8. 380 (1895), 
Mississippi Railroad Commission v. Mobile & O. R, Co, 
244 U.S. 388 (1917); Hays v. Port of Seattle, 261 U. 8, 233 | ae 
238 (1919) ; Public Service Commission of Montana v, Greg RR" 


Northern Utilities Co., 289 U.S. 130, 185 (1983). as te 
ce { 

The Supreme Court of the United States in Missouri sith 
Pacific Railway Company v. State of Nebraska, 164. 0,8 cosves 
403, pointed out at the close of its opinion: wy 
Sapive 


“The tuking by a state of the private property| rieris 
of one person or corporation, without the owners ‘v's 
consent, for the private use of another, is not du 
process of law, and is a violation of the 14th artick 
of amendment of the cunstitution of the Unitd “*” 
States.’’ 
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EXHIBIT & 


NEW YORK FIRE INSURANCE RATING ORGANIZATION 


85 JouN Staset, New Yorx 38, N. 


SEESOTS ©. Sons maesens 
 m. BOTD 


° Ls] 
CRARLED P. CULL 


January 12, 1959 


BULLETIN TO COMPANIES 


Y. 
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the following dnformation concerning Organization Companies with Deviations, 
deat or Special Filings with the Insurance Department is offered so 


that all Members and Subsecribers of this Organisation may be uniforaly advised 


ae to thie situation. 


Companies who heve @ uniform percentage downward deviation from our rates: 


Americas Druggists Fire Ineurance Company....All Lines .ssssseseeseee = 


Homeowners A, B and C Policies 
Casbridge Mutual Fire Insurance Company......All lines 
totel premium of Office Contents 
Druggiete tademnity Exchange of St. Louis... All lines 
Supive Mutual Ineurence Company.......+e++++e-All lines 
Homeowners A and B Policies..... 
Plerists' Mutual Insurance Company...........All lines 
Government Bmployees Insurance Company.......All lines 
flows Mutual Fire Insurance Company...........All lines 
total premium of Office Contents 
Lloyde, Mow YorRsssscescessscereseces coccccscAll lines 
Lyaa Mutual Pire Insurance Company...........All lines 
Mutual Imeurance Company of Hartford......... All lines: 


eee 


eee 


(including 
Special Form). 


eeeee 


(including 
Special Form). 


@eeee 


eeeeeeeeeeeeee 


Farm Schedule...s.s.-e- 


Qualified Housing 


Project 


Hatieawide Mutual Fire Insurance Company.....All lines: 


FOrm wccccveces 


Others .. 


Publie Sexrwice Mutual Inmeurance Company....,.All lines (Except Water 


Others wsrvesesese 


eeeereeeeeeeees 


Hew York Ceatral Mutual Fire Insurance Co....All Limesiccescsccsceres 
Oteege Mutual Fire Insurance Company.........All LimeSsssseesseeseces 
Pieneer Co-Operative Fire Ins. Co. of Greenwille - All limes..ssecees 
Preferred Mutual Fire Ineurance Compeny.....-All Limes ccevcccccccces 


Damage). 


Security Mutual Liability Insurance Company..All lines. 
Suffolk County Mutual Insurance Company......All lines. 
Uties Pire Insurance Co. of Oneida County....All lines: 


Qualified Housing 
Projects.. 
Others. .ccccccce 





eeete 


20% 
10% 


15% 
20% 
20% 
15% 
15% 
25% 


15% 
20% 
13% 


5% 


25% 
13% 


5% 
10% 
15% 
15% 
15% 
13% 


15% 
15% 
15% 


- 25% 
- 13% 
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Co-Operative Fire Ins. Co. of Catskill......) Sprimkler Leakage & W.D, jy 
Olive Co-Operative Fire Ins. Assoc..scsccess) Sprinkler Leakage, ..e...— 1H 
Sterling Fire Insurance Company......ses+e02) Sprinkler Leakage...,., - 14 
Tompkins Co-Operative Fire Ins. Co., Ithaca.) Sprinkler Leakage..,.,, WY 


COMPANIES WITH DEVIATION FILINGS 


Cesualty Endorsements - Term Rule 





Firet National Insurance Company of Americe 
Generel Insurance Company of America 
Worthwestern Mutual Insurance Company 


Church Properties (Rate deviation of ~-36% and three months term at 
pro rate 1/4 annual rate) 


Church Fire Insurance Corporation 


Barthquake Damage Assumption Endorsement 





Federal Insurance Company Sea Insurance Company, Ltd, 
Indiana Lumberman's Mutual Insurance Co, Vigilant Ineurance Company 


Fire Insurance Deductible Plan 





American Manufacturers Mutual Ins. Co. Kaneas City F. & M. Ime, Co, 
American Motorists Insurance Company Liberty Mutual Fire Ins. Co, 
Centennial Insurance Company London Assurance 

Central Mutual Insurance Company Lumbermens Mutual Casualty Co, 
Federal Insurance Company Manhattan FF. & M. Ins. Co, 
Federal Mutual Insurance Company Public Service Mutual Ine, Co, 
Firet Mational Ins. Co. of America Sea Insurance Company, Ltd, 
General Imsurance Co. of America Vigilent Ineurance Co, 
Imesurance Company of North America 

Housing Projects - Use of Agreed Amount Clauses 

Cambridge Mutual Fire Insurance Company Michigan Millers Mutual fas, ¢y, 
Buployers Mutual Fire Insurance Company Mutual Insur@nce Co, of Rarttor 
General Insurance Company of America Wew York Fire & Marine Under. 
Indiana Lumbermen's Mutual Ins, Co. writers Inc. 

Liberty Mutual Fire Ineurance Company Northwestern Mutual Insurance (, 


Utica Fire Ins. Co. of Oneids tw 


Land Mortgegee's Contin 


ent Interest Form - E.C.B. Deductible 





American Surety Company of New York 
Liability Imposed by Law 
Imesurenece Company of North America 


Raia Ineurance 


Citizens Casualty Company of New York 


Replies: 
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Exhibit lL < Con't 


Replacement Cost Insuranes 


atientic Mutual Ineurance Company Kanese City 7. & M. Imes. Co, 
Cestennial Incurence Company Ses Insurance Company, Ltd. 
pederal Insurance Company Vigilant Insurance Company 


Insurance Company of North America 


veleed Business Interruption Insurance 





Yederal Insurance Company Sea Ineurance Co. Ltd. Vigilant Ins. Co. 


Stores) 





Grange League Federation fas. Co. 


Vindeters and Mail [neurance Only - Conversion Yorm for Greenhouses 





Citisens Insurance Co. of New Jersey Northwestern F. & M. Ins. Co. 
nertford Fire Imeurance Company Twin City Fire Ine. Co, 


COMPANIES WITH INDEPENDENT FILINGS 


Additions] Hasards Supplemental Contracts (Dwelling) 





Atlantic Mutual Insurance Company Centennial Insurance Company 


Additional Perils Endorsement (Commercial & Institutional Property) 





Aetna Insurance Company Mew York Fire & Marine Underwriters 
Atlantic Mutual Ineurance Company Inc. 

Centenniel Insurance Company Sea Insurance Co., Ltd. 

Yederal Insurance Company Vigilant Inevrance Company 


Insurances Co. of North America 


Broad Yorm Camp Coverage 





Aetna Insurance Company Granite Stete Fire Ins. Co. 

Boston Insurance Company New Hampshire Fire Ins. Ceo. 
Continental Casualty Company Old Colony Insurance Company 
Collapse Endorsement 

Aetna Insurance Company Wew York Fire & Merine Underwriters 
Insurance Co. of North America Inc. 

Liberty Mutual Pire fasurance Co, Pearl Assurance Co. Ltd. 


Comprehensive Dwelling Coverage Fors 





American Automobile Insuranes Company of St. Louis 
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Dwellieg Clesses 009, 011, 019 and 029 ~ Rates, Rules and Porus 





Inesurence Company of North Americe 


Esrore and Omisstens Fora 





Imevrence Company of North America 


Growing Crepe * Standing Timber 


Cicisess Ime. Co. of Hew Jersey Worthweetern PF. & M. Ins, Cy 
Bartferd Fire Imeureace Co. South Caroline Ins. Co, 
Twig City Pire Ins. Co, 


Boge Improvement Lean Pore 
Vedersl Insurance Co. Sea Iseurance Co. Ltd. Vigilant Ine, Co, 


Househoider's Ultra Policy 


General Inevrance Co. of America 


Lisbility Imposed by Law 


Aetee Ensuraace Company Hew York Fire & Marine Undervri;, 

Pedersl Insurance Company Tas, 

Pive Aseoctation of Phila. (8uplosion enly) Sea Insurance Company, Led, 
Vigileat Insurence Co, 


Livesteck Coverage 
Hartford Pire Iusurance Co. 


Lamber and Woodworking Risks (Rating) 





Lember Mutual Pire Ins. Co. of Boston Pennsylvania Luaberuen's 
Mutwel Las. Co. 


Metel - Teurists Court- Special Forn 





Beeston Insurance Company Mew Nanpohire Fire fas. Ce, 
Granite State Pire Lfasurance Company Old Celemy Insurance Ce, 
Getionel Fire Ias. Co. of Hartford Tranecentinental Ias. Ce, 
Office “All Risk" Extra Bxpense Yoru 

American Equitable Assurance Co, Merchants & Nanufecturers fas, | 
Glebe and Republic Insurance Co. Wew York Fire Ineurence Ce, 
Seta - (Vasetion Policy) 

Vivewusss Fund lus. Ce. Citisens Casualty Ce. eof 5.¥, 


Ueesraed Comsissions Insurance 

Wetiouel Fire lusurence Company of Hartford 
Windotors and Hail Insurance (Greenhouses) 
Pleriste' Mutual Insurances Company 





K. O. Suith 


SFr erim@a="H on Coco cf f-@ @ Peete 





adererity 
td . 


Ce, 


®. 
te fas, bi 
Ce, 


f 5.Y, 





THE INSURANCE INDUSTRY 2371 


ExHisIT 5 


NYFTRO SY-LAWS 


'' By-Law j2 
‘Property Ricuts 


“Section 2. Ricnts anv Liasmities Upon Worn. 
DRAWAL, 


‘‘In the event that any Member or Subscriber of 
the Rating Urganizstion shall cease to be a Member 
or Subecriber thereof, all interest of such Member 
or Subscriber in the Rating Urganization or any of 
its assets and property shall immediately cease aud 


terminate...’’ 
‘‘By-Law 13 


‘‘Ownznsuip or Pusuicarions, Ec, 


‘Surveys, rate books, tariffs and other publica- 
tions, and cabinets, cards and matter supplied by the 
Rating Organization are and shall remain the prop- 
erty of the Rating Urganization, and title thereto 
shal) remain vested in the Ra Organization. lt 
is a condition of membership of subscriberuhip 
that all such publications, cabinets and matter are 
only to the Member or Subscriber during 
continuance of membership or of subscribership; 
and no payments made to the Rating Organization 
by way of dues, assessments, charges or otherwise, 
establish u proprietary interest therein. —— 

rehip, 


termination of membership or of subscribe 
whether by resignation or expulsion, the Member or 
Subscriber shall, if so requested, at once cause to 
be returned to the Rating Organization all surveys, 
rate books, tariffs, and other publications, and cabi- 
nets, cards and matter previously supplied.’’ 
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EXHIBIT 6 


NORTH AMERICA LETTER TO 
AGENTS - EXHIBIT R-37 
IW SECOND RATE PROCEEDING 
(Letterhead of) 
NORTH AMERICA COMPANIES 
1600 Arch Street, Philadelphia 1 


October 21, 195) 
TO OUR NEW YORK AGENTS AND BROKERS: 


On October 21st, a temporary restraining order against the 
Superintendent of Insurance of the State of New York and the North 
America Companies was granted by Judge Charles D. Breitel of the 
Appellate Division of the Supreme Court of the State of New York to 
the members of the New York Fire Insurance Rating Organization, who 
are seeking a judicial review of the Superintendent's decision of 
September lth. 


*%* 


NYFIRO is seeking a judicial review of the New York State 
Department's decision in favor of the North America and the case wil) 
be heard by the Appellate Division of the Supreme Court on or about 
November 10th. 


In opposing the issuance of the restraining order North America 
proposed that, while the judicial review was taking place, the NYFR0 
file on behalf of North America Companies as subscribers their (said 
companies') new October 20th policy forms and rating plan, and make 
them available (with consent of the Insurance Department) to any 
Member or Subscriber of NYFIRO using the commission levels which 
constitute part of the North America filing. This proposal was 
turned down flatly by the NYFIRO indicating that their real interest 
was control of North America's rates rather than allowing equality 
of competitive opportunity. 


The North America Companies are firmly of the belief that our 
insurance laws never were intended to prevent the forces of reasonable 
competition from operating in the public interest to the end that the | 
public may enjoy the fruits of free enterprise. They are confident 
that the restraining order will be lifted by a decision upholding the 
Superintendent's decision of September 1th. 


Yours very truly, 
/s/ Bradford Smith, Jr. 


Bradford Smith, Jr. 
Vice President 


An Act 
secti 


Be it 
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Exhibit 7 


PROPOSED 
FIRE, MARINE AMD INLAND MARINE 
| RATE REGULATORY BILL 


With amendments adopted by the 
All Industry Committee--Jan. 24, 1947. 








An Act relative to the re 
au marine insurance and to rati 


sectiemes+sersrrrrrrer® eeeeeeee eeeeeses Corcedecceceveseseeseseseeee 
—— 


Be it enacted [by .-..+.+---- Si docedivsdeccciese uewerdeaelaecu 
) 
rth | Sec. 1 -- PURPOSE OF ACT 


The purpose of this Act is to promote the public welfare by regulating 

k to insurance rates to the end that they shall not be excessive, inadequate or 

_ Who unfairly discriminatory, and to authorize and regulate cooperative action 

of among insurers in rate making and in other matters within the scope of this 

Act. Nothing in this Act is intended (1) to prohibit or discourage reasonable 
competition, or (2) to prohibit, or encourage except to the extent necessary 

to accomplish the aforementioned purpose, uniformity in insurance rates, rating 
systems, rating plans or practices. This Act shall be liberally interpreted to 
carry into effect the provisions of this Section. 


eee 


ye will 
ibout Sec. 3 -- MAKING OF RATES 


(a) Rates shall be made in accordance with the following provisions: 
NYFRRO | 1. Mammal, minimum, class rates, rating schedules or rating plans, shall be 


made and adopted, except in the case of specific inland marine rates on risks 
(said specially rated. 


make 

ny 2. Rates shall not be excessive, inadequate or unfairly discriminatory. 

: 3. Due consideration shall be given to past and prospective loss ex- 
terest perience within and outside this state, to the conflagration and catastrophe 


hazards, to a reasonable margin for underwriting profit and contingencies, to 

lity dividends, savings or unabsorbed premium deposits allowed or returned by insurer 
to their policyholders, members or subscribers,tto past and prospective expenses 
both countrywide and those specially applicable to this state, and to all other 

our relevant factors within and outside this state; and in the case of fire 

insurance rates consideration shall be given to the experience of the fire 

hat the insurance business during a peried of not less than the most recent five year 

ident | period for which such experience is available. 


ing the (b) Except to the extent necessary to meet the provisions of sub- 
division 2 of subsection (a) of this Section, uniformity among insurers in 
any matters within the scope of this Section is neither required nor pro- 
hibited. 


Jr. _ _ (c) Rates made in accordance with this section may be used subject to 


JD» 
ident 


the provisions of this Act. 
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, . EXHIBIT 8 
SECTIONS ( THE NEW YORK INSURANCE LAW 


ARTICLE VIII—RATES AND RATING ORGANIZATIONS 


See. 

180. Purpose; definitions. 

181. Rating organizations. 

182. Service of advisory organizations, 

183. Rate making; administration. 

14, Filing of rates and rating. information; approval. 
185. Charging or receiving of rates; deviations. 

186. Discriminatory, inadequate of excessive rates; hearings, 
186-a. Joint underwriting or joint reinsurance. 

186-b. Procedure on orders made without hearing. 
187, Exemptions; penalties; judicial review. 

188, Rebating and discrimination. 

189. Accounts and statistics. 


§ 180. Purpose; definitions 

The purpose of this article is to promote the public welfare by 
regulating insurance rates to the end that they shall not be ex- 
cessive, inadequate, unfairly discriminatory or otherwise unreu- 
sonable and to authorize and regulate cooperative action amotiy 
insurers in rate making and in other matters within the scupe 
of this article. Nothing in this article is intended (1) to pro- 
hibit or discourage reasonable competition, or (2) to prohibit or 
encourage except to the extent necessary to accomplish the afure- 
mentioned purpose, uniformity in insurance rates, rating systems, 
rating plans or practices. This article shall be liberally inter- 
preted to carry into effect the provisions of this section. 


2. The term “rate” as used in this article shall include, as 
the context may require, elther the consideration to be paid or 
charged for insurance contracts including guaranty or surety bonds, 
or the elements and factors forming the basis for the determina- 
tion ur application of the same, or both. 


3. The filings made pursuant to section one hundred eighty- 
four shall be known as rate filings. 


4 Evety organization which now exists of which may hete- 
after be formed for the purpose of making rates to be used by 
more than one authorized insurer shall be known as @ “rating 
orgunization.” 


5. A subscriber is an insurer which is furnished rating setvices 
at its request by a rating organization of which it is not a member. 


6. Every person, partnership, association of corporation wheth- 
et located within or withuut this state, who or which inspects 
rinks, adjusts losses, tests appliances, formulates rules, establishes 
standards, of assists in the making of rates fur the information or 
heneht of insurers or rating organizations in the transacting of 
insurance business on property or risks located in this state, of 
furnishes information of -advice to insureds of prospective In- 
sureds, shill be known as a service of an advisory organization. 
Nothing herein contained shall apply to an attorney at law, td a 
licensed broker, of tu a licensed insurance agent other thar on¢ 
whe performs such services pursuant to a special contract with 
an Insured of prospective insured. As amended L.1940, c. 703: 
L.AO41, c. 7545 LMS, «618, $1, eff. July 1, 1948 
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ections of New York surance Law 


§ 181. Rating organizations 

1, Every rating organization which now exists of which may 
hereafter be formetl, except as provided in section one hundred 
eighty-seven shall be subject to the provisions of this chapter. A 
corporation, @ buard, bureau or other unincorporated assuciation, 
4 partnership, or an individual person shall be eligible to qualiiy 
ag @ tating organizajion. The officers, members of the executive 
of other governing commitice, and other persons in control of an 
unincorporated association, for the time being, and each partner 
of a partnership, shall be held individually responsible fur know- 
ingly violating any provision of this article applicable to such assu- 
ciation of partnership as a fating organization. 

2. Every rating organization shall file with the superintend- 
ent a copy of its constitution, articles of agreement of association, 
of of incorporation, and the by-laws and all amendments thereto, 
under which it operates of proposes to operate, and the names of 
the insurers for which it makes rates, and such other information 
as the superintendent may require 


3. No rating organization hereafter formed shall commente 
rate-making operations until it shall have obtained a license from 
the superintendent, Before obtaining such license such rating 
organization shall file with thé superintendent a notice of its in- 
tention to commence rate-making operations, a cupy of its constitu- 
tion, articles of agreement or association, of of incorporation, and 
its by-laws, @ list of insurers that have agreed to become members 
or subscribers, the name and address of a resident of this state 
upon whom notices or utders of the superintendent or process 
atlecting such rating organization may be served, and such other 
information concerning such rating organization aj:.i ite upera- 


tims as may be required by the superintendent. If the superin 
tendent finds that it has compled with the provisions of law and 
that it has a sufficient number of members or subscribers and is 
otherwise qualified to function as a rating organization, he may 
issue a license to such rating organization authorizing it to make 
rates for the kinds of casualty or surety insurance or subdivisions 
thereof, or for the kinds of fire or marine insurance or subdivision 
uf class of risk of a part ur combination or such other kind of kinds 
uf insurance as may he specified in such license.. No rating organi- 
zation which now exists and is not licensed pursuant to this sub- 
section shall continue rate-making operations until it shall have 
obtained frum the superintendent a license which he may issue if 
satisfied that such organization is complying with the provisions of 
this chapter which are applicable to rating organizations. Every 
rating organization shall notify the superintendent promptly of 
every change in (1) its constitution, its articles of agreement or 
assuciation of its certificate of incorporation, and its by-laws, rules 
and regulations governing the conduct of its business, (2) its list 
uf members and subscribers and (3) the name and address of the 
resident of this state designated by it upon Whom hotices or orders 
of the superintendent of process attesting suich tating organization 
may be served. 








2375 
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4 Each rating organization chall furnish its rating service 
without discrimination to all of its members and subs tibers, 
and shall, subject to reasonable rules and regulations, permit any 
authorized insurer, not admitted to membership, to become & gyb). 
acriber to its rating services for any kind of insurance or gy)b. 
division thereof written by casualty of surety insurers or for any 
kind of insurance of subdivision or class of risk or a part or com. 
bination thereof written by tire or marine insurers or for such other 
insurets for which it is authorized to act as a rating organization, 
Notice of proposed changes in such rules and regulations shall be 
given to subscribers. The reasonableness of any rule of regulation 
in its application to subscribers, or the refusal of any rating organi. 
zation to admit an insurer as a subscriber, shall, at the request of 
any subscriber or any such insurer, be reviewed by the superintend. 
ent at a hearing held upon at least ten days’ written notice to such 
rating organization and%o such subscriber or insurer, The super. 
intendent may, after such hearing, issue an appropriate order, 


5. Every rating organization and every insurer which makes 
and files its own rates shall furnish upon demand, and upon pay. 
ment of such reasonable charges as the rating organization of 
insurer may fequife, to any person upon whose property or risk 
rate applicable thereto has been made b 
representative of such person, all pertinent information as to 
such rate, and a copy of the schedule, if any, as applied to such 
property or risk. 

6. Each rating organization and each insurer which makes 
and files its own rates shall provide such means as may be ap. 
proved by the superintendent whereby any person of persons 
affected by a rate made by it may be heard in person or by his 
authorized representative before the governing or rating com: 
mittee or other proper executive of such rating organization or 
such insurer on an application for a change in such rate. 


7, No rating organization shall directly or indirectly require 
the payment of any licensing, registration or membership fee by 
any broker, as such, who is licensed pursuant to the provisions 
of this chapter; nor shall any such rating organization of any other 
association or bureau refuse to do business with, or prohibit or 
prevent the payment o: commissions to, any person licensed as 
an insurance broker pursuant to the provisions of this chapter. 

8. Rating organizations shall be subject to examination by the 
superintendent, as often as he may deem it expedient, pursuant 
ty the provisions of this chapter applicable to the examination of 
insurers. He shall cause such an examination of each rating 
organization to be made at least once in every five years. 

9. The superintendent may suspend or revoke the license of 
anv rating organization which fails to comply with an order of 
the superintendent within the time, limited hv such order, of 
any extension thereof which the superintendent may grant. The 
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superintendent shall not suspend or revoke the license of any 
rating organization for failure to comply with an urder until the 
time prescribed for an appeal therefrom has expired or if an 
appeal has been taken, until such order has been affirmed. The 
superintendent may determine when a suspension of license shall 
become effective and it shall remain in effect for the period fixed 
by him, unless he modifies of rescinds such suspension, or until 
the order upon which such suspension is based is modified, re- 
scinded or reversed. No penalty shall be imposed and no license 
shall be suspended or revoked except upon a written order of 
the superintendent, stating his findings, made after a hearing 
held upon not less than ten days’ written notke to such person 
or organization specifying the alleged violation. 

10, Cooperation among rating organizations or among rating 
organizations and insurers in rate making of in other matters 
within the scope of this article is hereby authorized, provided 
the filings resulting from such cooperation are subject to all the 
provisions of this article which are applicable to flings generally. 


The superintendent may review such Cooperative 2tivities and 
practives and if, after a hearing, he finds that any such activity 
of practice is unfait or unreasonable or otherwise inconsistent 
with the provisions of this article, he may issue a written ofder 
specifying in What fespects such activity of practice is unfair 
of unreasonable of otherwise inconsistent with the provisions of 
this article, and requiring the discontinuance uf such activity ur 
practice. 


li. Amy rating organization may subscribe for of purchase 
actuarial, technical of other services, and such services shall be 
available to all menthers and subscribers without discrimination. 


12. Any rating organization may provide for the examination 
of pulicies, daily reports, binders. renewal certificates, endotse- 
ments of other evidences of insurance, or the cancellation thereof, 
and may make feasonable rules governing theit submission. Such 
rules shall contain a provision that in thé event an insurer does 
nut within sixty days furnish sui-iactory evidence to the rating 
organization of the correction of any error of omission previously 
called tu its attention by the rating ofganization, it shall be the 
duty of the rating organization to notify the superintendent there: 
of, All information so submitted for examination shall be ¢on- 
filential. As amended, 1.1948, c. O18, gf 24; 1.1949, «. 115, $8 
1, 2, ett, July 1, 149, 


§ 162. Service or advisory organizations 

1. Every service of advisury organization shall file with the 
superintendent a copy of its constitution, articles of agreement or 
association, of of incorporation, and the by-laws and all amend- 
ments thereto, under which it operates of proposes to operate, 
and such other information as the superintendent may retire. 
Service or advisory organizations shall be subject to examina- 


ti i i 
on bythe superintendent, as often as he may deem it expedient. 
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2. If, after a hearing the superintendent finds that the furnish 
ing Of such information of assistance invulves any act or prac. 


tice Which is unfair or unreasonable of otherwise inconsistent f 
With the provisions of this article, he may issue a written order n 
specifying in what respects such act or practice is unfair or un- r 
reasonable or otherwise inconsistent with the provisions of this 8 
urticle, and requiring the discontinuance of such act of practice, r 
3. Nu insurer which makes its own filings nor any railing or. d 
Kanization shall support its filings by statistics of adopt rate 
making recommenilations, furnished to it by an advisory or serv. 
ice organization which hes not complied with this section or with v 
an order of the superintendent invelving such statistics or recum- a 
mendations issued under subsection two of this section. If the 0 
superintendent Anis -ucn insurer of rating organization to he in 0 
Vielation of this subsection he may issue an order resuiring the v 
discontanuance of such viewation, As amended L.1948, 6 ulK, 
§ 5, eff. July 1, 144s. 
§ 183. Rate making; #dministration : 
1. Every rating organization and every insurer which makes re 
and files its own rates, sha'l make rates for all risks rated by such \ 
organization or insurer in accordance with the following provisions; : 
(4) Basic classification, manual, minimum, clase or schedule ; 
rates of rating plans, shall be made and adopted for ail such ; 
risks. Any departure from such rates shall be in accordance . 
with schedules, rating pluns and rules filed with the superintend- : 
ia: s! 
4 


(b) Rates shall be reasonable and adequate for the class of 
risks to which they apyty. 
(c) No rate shall discriminate unfairly between risks involving b 


essentially the same hazards and expense elements or between 
risks in the application of nke charges and credits. 


(d) Consideration shall he given to the past and prospective . 
loss experience, including .te conflagration and catastrophe haz- fi 
ards, if any, both within and without this state, to all factors 
reasonably attributable to the class of risks, to a reasonable profit, re 
to past and prospective expenses both country-wide and those I, 
specially applicable to this state, and in the case of participating a 
insurers to policyholders’ dividends, savings of unabsorbed pre- : 
mium deposits allowed or returned to policyholders, members or . 
subscribers. In the case of fire insurance fates, consideration ' 
shall be given to the experience of the fire inaurance business 
during a period of not less than five years next preceding the tr 
year in which the review is made. i: 

(e) Risks may be grouped by classifications for the estab- in 
lishment of rates and minimum premiums. Classification rates in 
may be modified to produce rates for individual risks in accord- m 
ance with rating plans which establish standards for measuring os 
variations in hazards or expense provisions, of both. Such stand- : 
ards may measure any differences among risks that can be demon- - 
strated to have a probable effect upon losses or expenses. In 

2. No rating organization shall adopt any rule, the effect of hi 


which would be to prohibit or regulate the payment of dividends 
to policyholders. ae 
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3. The systems of expense provisions included in the rates 
for use by any casualty of surety insurer or group of insurets 
may differ from thuse of other insurers or groups of insurers to 
reflect the requirements of the operating methods of any such in- 
surer or group with respect to any kind of insurance, of with 
respect to any subdivision or combination thereof for which sub- 
division of Combination separate expense provisions are applicable. 


4,- No fire insurance rating organization and no fire insurer 
which makes and files its own rates shall make or promulgate 
any rate or schedule of rates which is to be applied to ‘any risk 
on the condition that the whole amount of insurance on any risk 
or any specified part thereof shall be placed with the members 
uf or subscribers to such rating organization or with such insurer. 


$, Every authorized insurer shall annually file with the rat- 
ing organization of which it is a member or subscriber, or with 
such other agency as the superintendent may approve, a statistical 
report showing 2 classification schedule of its premiums and 
losses on all kinds or types of insurance business to which this 
section is applicable, and such other information as the super- 
intendent may deem necessary or expedient for the administra- 
tion of the provisions of this article. The superintendent from 
time to time may prescribe the furm of such report including 
statistical data confurming to established classifications. Such 
statistical reports shall be cons lidated in accordance with regu- 
lations prescribed by the superintendent. Such consolidations 
shall be made available, subject to reasonable rules promulgated 
by the superintendent, tu insurers and rating ofganizations. Nu 
insurer shall be required to record or report its loss experience 


on a classification basis that is inconsistent with the rating system 
filed by it. 


6. Statistical plans and rules shall be promulgated for the 
recording and reporting of expense experience on a country-wide 
basis, Such rules and plans may also provide for the recording 
and reporting of expense experience items which are specially 
applicable tw this state and are not susceptible of determination 
hy a prorating of country-wide expense experience. 


7. In order to further uniform administration of rate regula- 
tory laws, the superintendent and every insurer and riting or- 
ganization may exchanye information and experience data with 
insuratice supervisury officials, insurers, and rating organizations 
in other states and may consult with them with respect to rate 
making and the application of rating systems. Reasonable rules 
and plans may be promulgated by the ‘superintendent for the 
interchange of data necessary ior the application of rating plans. 
In the promulgation of statistical plans and rules the superintend- 
ent shall give consideration to the rating systems on file with 
him and, in order that such rules anid plans may be as uniform 
as is practicable among the several states, to the rules and to the 
form of the plans in other states. 


nan on ent 


1 canara emt 
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8. Nu plan, rule of regulation, of amendment thereto, shall 
be promulgated by the superintendent under subdivisions five 
six or seven of this section except upon notice, and after hearing, 
tu every rating organization and statistical agency affected there. 
by. No such plan, rule or regulation, or amendment thereto, shall 
heegme effective less than sixty day's after the promulgation thers. 
of. Any plan, rule of regulation, or amendment thereto, made 
utider the provisions uf this section shall, be aubject to judiclal 
review by any insurer, rating organization of statistical agen 
aggrieved thereby. As aniended Ls, 6. old, §§ & lu, eff, 
July 1, 194s. 

§ 184. Filing of rates and rating information; approval 

1. Every rating organization and every authorized insurer shall 
file with the superintendent, except as to inland marine rivsks which 
by general custom of the business are not weitten according to 
munual rates or rating plans, every rate manual, schedule of rates, 
classification of risks, rating plan, and evety other rating cule 
‘und every modification of any of the foregoing which it proposes 
to use. Specific inland marine tates on risks specially rated by 
a rating organization shall be tiled with the superintendent. An 
insurer may sutisfy its obligation to make such filings for any 
kind of type of insurance by becoming a member of of subscriber 
to a rating organization which makes such filings for such kind 
or type of insurance, and by authorizing the superintendent tu 
accept such filings of the rating organization on such insurer's 
behalf. 

2. Every manual or schedule of rates and every rating plan 
filed ag herein provided shall state of clearly indicate the char- 
acter and extent of the coverage to which any such rate of any 
modification thereof will be applied. 

3. Nothing herein contained shall be construed as requiring 
any insuger to become a member of of subscriber to any rating 
orgatjzation. Except to the extent necessury to meet the pro- 
visions of paragraphs (ts) and ¢c) of subsection one of section une 
hundred eighty-three, uniformity among insurers in any matters 
within the scope of sections one hundred eighty-three and one hun 
dred eighty-four is neither required nor prohibited, ; 


4 The superintendent shall review filings as soon as renin: 
ally possible after they have been made in otder to determing 
whether they meet the requirements of this article. When « 
filing le not accompanied by the information upon which the 
insurer supports such filing, and the superintendent does not 
have autiicient information to determine whether such filing meets 
the requirements of this article, he shall require such insuret 
to furnish the infvrmation upon which It supports such filing 
and in such event the waiting period shall commence as of 
the date such information is furnished. The Information fute 
nished in support of a filing miay include (1) the experience of 
judgment of the insurer of rating organization making the filing, 
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(2) its interpretation of any statistical data i relies upon, (35) the 
experience of other insurers or rating organizations, or (4) any 
other relevant factors. Subject to the exceptions specified in sub- 
section eight of this section, each filing shall be subject to a 
waiting period of fifteen days, which period may be extended by 
the superimendent for an additional period not to exceed fiiteen 
davs if he gives notice within such waiting peri! te the insurer 
or rating organization which made the filing that he needs such 
ublitional time for the consideration of such filing. ‘The super- 
iniendent may authorize a filing that he has reviewed to become 
efiective before the expiration of the waiting period or any ex- 
wension thereof. A tiling shall be deemed to meet the require- 
ments of this article unless disapproved be the superintendent 
within the waiting period or any extension thereof. A tiling and 
any supporting information shall be open te public inspection 
after the filing becomes effective. 


§. If within the waiting period of any extension thereof as 
provided in subsection four of this section, the superintendent 
finds that a filing dues not mect the requirements of this article, 
he shall send to the insurer or rating organization which made 
such filing, written notice of disapproval of such filing specify- 
ing therein in what respects he finds such filing fails to meet the 
requirements of this article and stating that such filing shall not 
become effective. 


6. If the superintendent finds that any rate filings theretofore 
filed with him do not comply with the provisions of this article 
or that they provide rates or rules which are inadequate, excessive, 
unfairly discriminatory of otherwise unreasonable, he may order 
the same withdrawn and at the expiration of sixty days there- 
after the same shall be deemed no longer on file. Before making 
any such finding and order, the superintendent shall give notice, 
not less than ten day~ in advance, and a hearing, to the rating 
organization, ur to the msurer, which filed the same. Such order 
shall not affect any contract or policy made or issued prior to the 
expiration of such sixty day period, 


7. Rate filings for workmen’s compensation ineurance, for motor 
vehicle insurance required by section seventeen of the vehicle and 
traffic law, and for surety bonds given in licu of such required 
motor vehicle insurance, shall not be made effective by any rating 
organization or insurer until they have been approved by the super- 
intendent. 


8. Specific inland marine rates on risks specially rated by a 
rating organization and any special filing with respect to a surety 
or guaranty bond required by law or by court of executive order 
of by order, rule of regulation of a public laxdy, not covered by 
@ previous filing, shall become effective when filed and shall be 
deemed to meet the requirements of this article until such time 
as the superintendent reviews the fling and so long thereafter us 
the filing remains in effect. 
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9. (nider such rules and regulations as he shall adopt the euper- 
infendent may, by written order, suspend or modify the recjuire- 
ments of filing as to any kind of insurance, subdivision or combi- 
nation thereof, or us to classes of risks, the rates for which cannot 
practically be filed before they are used. Such orders, rules and 
regulations shall be made known to insurers and rating organiza- 
tions affected thereby. 


10. Agreements may be made among insurers with respect to 
the equitable apportionment among them of insurance which may 
be afforded applicants who are in good faith entitled to but are 
tt:able to procure such insurance through ordinary methods and 
such insurers may agree among themselves on the use of reason- 
able rate mixiitications for such insurance, such ugreements and 
rate modifications to be subject to the approval of the superin- 
tendent; provided, however, the provisions of this subsection 
shalt not be deemed to apply to workmen's compensation insurance. 


11. Any member of or subscriber to @ rating organization may 
appeal to the superintendent from the action or decision of such 
ratihg organization in approving or rejecting any proposed change 
in or addition to the filings of such rating organization. The super- 
intendent, within thirty days after the filing of such appeal, shall 
hold a hearing upon not less than cen days’ written notice to 
the appellant and to such rating organization. After such hearing 
the superintendent shall issue an order approving the action or 
decision of such rating organization of directing it to give further 
consideration to such propesal, of, if such appeal is from the action 
or decision of the rating organisation in rejecting @ proposed addi- 
tion to its filings, he may, in the event he finds that such action 
or decision was unreasnable, issue an order directing the rating 
organization to make an addition to its filings, on behalf of its mem- 
bers and subscribers, in a manner consistent with his findings, 
within a feasonable time after the issuance of such order. 


If such appeal is based upon the failure of the rating organiza- 
tion to make a filing on behalf of such member or subscriber which 
is based on a system of expense provisions which differs, in ac- 
cordance with the right granted in subsection three of section one 
huridred eighty-three, from the system of expense provisions in- 
clulled in a filing made by the rating organization, the superin- 
tendent shall, if he grants the appeal, order the rating organiza- 
thot to make the requested filing for use by the appellant. In 
deciding such appeal the superintendent shall apply the standards 
set'forth in subsection one of section one hundred eighty-three. 


$2. The wilful withholding of information from, or giving of 
false or misleading information to, the compensation insurance 
rating board or any other rating organization of any insurer of 
the superintendent or any statistical agency designated by the 
superintendent, which will in any way affect the rate or premi- 
um chargeable tu any assured of group of assureds shall consti- 
tute a violation of this chapter and also be subjected to the penalty 
provided for in subsection two of section one hundred and eighty- 
seven, Added L.1942, ¢. 822; amended L.1948, c. 618, §§ 11-17, 
eff. July 1, 1948. 
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§ 185. Charging or receiving of rates; deviations 

1. No member or subscriber of any rating organization, and 
no insurer which makes and files its own,rates, shall charge or 
receive any rate which deviates from the rates, rating plans, 
classifications, schedules, rules and standards made and filed 
by such rating organization, or by such insurer, as the case may 
be, which are applicable to any kind or type of business done 
by such member or subscriber, or by such insurer, except as provid 
ed in this article, 


2. No authorized insurer shall, and no licensed insurance agent, 
no employee or other representative of an authorized insurer, and 
no licensed insurance broker shall knowingly, charge or demand 
a rate or receive a premium which deviates from the rates, rating 
plans, classifications, schedules, rules and standards, made and 
last filed by or on behalf of the insurer, or shall issue of make any 
policy of contract involving a violation of such rate filings. 


$. Notwithstanding any other provisions of this section, upon 
the written application of the insured, stating his reasons there- 
fur, filed with and approved by the superintendent of insurance, 
a rate in excess of that provided by a filing otherwise applicable 
may be used on any specitic risk. 


4. Any casualty or surety insurer which is a member of or 
enbsecriber to a rating organization may make written application 
to the superintendent for permission to file a uniform percentage 
deviation to be applied to the premiums produced by the rating 
system filed by such rating organization fur a kind of insurance, 
ot for a class of insurance which is found by the superintendent 
ty be a proper rating unit for the application of such deviation, 
or'for a subdivision of a kind of insurance (1) comprised of a group 
of manual classifications which is treated as a sepnrate unit for 
rate making purposes, or (2) for which separate expense provisions 
are included in the filings of the rating organization. In the case of 
any fire insurer which is a member of of subscriber to a rating 
weyanization such application may be made for a deviation from the 
class rates, schedules, rating plans or tules respecting any kind 
of insurance, or class of risk within a kind of insurance, or com- 
bination thereof. A title insurer may apply to the superintend- 
ent for approval on its behalf of a uniform percentage decrease 
or increase in the rates established and published by a rating 
organization of which it is a member or subscriber, Such appli- 
cation shall specify the basix for the modification and a copy 
thereof shall also be sent simultancously té such rating organi- 
zation, The superintendent shall set a time and place for a hear- 
ing at which the insurer and such rating organization may be 
heard and shall give them not less than ten days’ notice thereof. 
In the event the superintendent is advised by the rating organiza- 
tion that it does not®desire a hearing he may, upon the consent 
of the applicant, waive such hearing. In considering the appli- 
cation for permission to file such deviation the superintendent 
shall give consideration to the available statistics and the prin- 
ciples for rate making as provided in section one hundred eighty- 
three. The superintendent shall isaue an order permitting the 
deviation for such insurer to be filed if he finds it to be justified 
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and it shall thereupon become effective. He shall issue an order sect 
denying such application if he finds that the resulting premiums ob t 
would be excessive, inadequate or unfairly discriminatory. Each 2. 
deviation permitted to be filed shall be effective for a period of or f 
one year from the date of such permission unless terminated unl; 
~woner with the approval of the superintendent. VS amended visi 
L947, ¢. 330; L948, o. GIN. $8 18. 1, eff. July 1, 148, ia 
§ 186. Discriminatory, inadequate or excessive rates; hearings able 
1. Whenever the superintendent finds, after notice and a and 
hearing, that unfair discrimination exists in the making or in 3 
the application of rates made or used by any rating organization 
or hy any authorized insurer, he may order that such rating ar- oe 
yanization or such insurer remove such discrimination; but the ofte 
same shall not be removed by increasing the rate on any risk eff. 
affected by the order unless such increase is approved by the 
superintendent as reasonable. Befure making such order the gi 
superintendent shall give notice to the rating organization, if A 
any, which made such rate or rates, and to all insurers and other dec 
persons which he may deem directly affected thereby. Every wit! 
rating organization receiving any such notice shall promptly rati 
notify all of its members or subscribers who would be affected for 
by such order, and notice to such rating organization shall be firw 
deemed notice to such members or subscribers, mm 
2. Whenever the superintendent shall determine, aiter notice pret 
and a hearing, that the rates charged or filed on any class of 
risks are excessive, discriminatory, inadequate of unreasonable, he § i 
shall order that such rates be appropriately adjusted. For the 1 
purpose of applying the provisions of this section the superintend. ; 
ent may from time to time approve reasonable classifications oi not 
risks for any ot all such classes, having due regard to the past witl 
and prospective loss experience, including conflagration or ca- ie. 
tastrophe hazards, if any, both within and without this state, to SIX- 
all other relevant jactors, to a reasonable profit, and in the case or ¢ 
of participating insurers to policyholders’ dividends, savings or loca 
unabsorbed premium deposits allowed or returned to policyhold- out: 
crs, members or subscribers. gar 
3. Proceedings under this section may be instituted upon the the 
initiative of the superintendent or upon written application to the fou 
superintendent by any aggrieved person or organization for a Coof 
hearing if the superintendent shall find that the application is sura 
made in good faith and that the grounds otherwise justify hold- fits 
ing such a hearing. As amended L.19%8, ¢. 618, §§ 20-22, eff. trac 
July 1, 1948. bles 
§ 186-0. Joint underwriting or joint reinsurance ance 
1, Every group, association or other organization of insurers ~~ 
which engages in joint underwriting or juint reinsurance, shall — 
be subject to regulation with respect thereto as herein provided, — 
subject, however, with respect to joint underwriting, to all other ~— 


provisions of this article and, with respect to joint reinsurance, to —_ 
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sections one hundred cighty-seven and one hundred eighty-eight 
of this article. 


2. If, after a hearing, the superintendent finds that any activity 
of practice of any such group, assuciation or other organization is 
unfair or unreasonable or otherwise inconsistent with the pro- 
visions of this article, he may issue a written order specifying 
in what respects such activity or practice is unfair or unreason- 
able or otherwise inconsistent with the provisions of this article, 
and requiring the discontinuance of such activity or practice. 


$3. Every such group, association, or other organization of in- 
surers shall be subject to examination hy the superintendent as 
often as he may deem it expedient. Added L.1S8, ¢, 618, § 23, 
eff. July 1, 1948. 


$ 186-b. Procedure on orders made without hearing 

Any insurer or rating organization aggrieved by any order or 
decision of the superintendent made without a hearing, may, 
within thirty days after notice of the order to the insurer or 
rating organization, make written request to the superintendent 
for a hearin: thereon. Tending such hearing and a decision af- 
firming, reversing or modifying his previous action the super- 
intendent may suspend or postpone the effective date of his 
previous action. Added L.198, c. 618, § 23, eff. July 1, 1948, 


§ 187. Exemptions; penalties; judicial review 

1, The provisions of the preceding sections of this article shall 
not apply to rates or premiums made or charged in connection 
with: (a) any policy or contract of reinsurance other than joint 
reinsurance to the extent stated in section one hundred eighty- 
six-a of this article; (b) any insurance contract either against loss 
or damage to, or legal liability in connection with any property 
located wholly outside of this state or any activity carried on 
outside of this state or any motor vehicle or aircraft principally 
garaged and used outside of this state, except to the extent that 
the provisions of subsection seven of section one hundred eighty- 
four may be applicable ; (c) policies issued by an assessment 
cooperative fire insurance company; or (d) annuities, life in- 
surance, including provisions for non-cancellable disability bene- 
fits in conjunction therewith, marine insurance (other than con- 
tracts of insurance upon automobiles, airplanes, seaplanes, dirigi- 
bles ur other aircrait), marine protection and indemnity insur- 
ance, accident insurance or health insurance, except that the 
superintendent may from time to time make investigations with 
respect to classes of risks wi the kinds of insurance herein ex- 
empted and may call upon all authorized insurers and rating or- 


ganizations rating such risks within this state to furnish informa- 
tion relative thereto. 
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The term “inland marine insurance” as hereinafter used in this 
paragraph shall not be deemed to include insurance of vessels of 
craft, their cargoes, marine builders’ risks, marine protection and 
indemnity, or other similar risks commonly insured under marine 
insurance policies. On and aiter July first, nineteen -hundred forty. 
five, the exemptions in this article with respect to marine insyr. 
ance shall not apply to risks written under inland marine forms of 
policies. As to all such risks which by general custom are written 
according to manual rates or rating plans, class rates or rating 
plans shall be filed with the superintendent by all authorized jn. 
surers writing such risks in accordance with the provisions of 
section one hundred eighty-four. Specific inland marine rates on 
risks specially rated, made by a rating organization, shall also 
be filed with the superintendent in accordance with section one 
hundred eighty-four. As to all other inland marine risks rates 
shall be filed with the superintendent only when directed. 


2. Any person, association, corporation or rating organization 
wilfully violating any of the provisions of this article shall, in 
addition to any other penalty provided by law, be liable to the 
people of this state for a penalty in an amount not less than twen- 
ty-five dollars nor more than one thousand dollars for each of- 
fense. If the superintendent finds after notice and hearing, that 
any authorized insurer, licensed insurance agent or licensed in- 
surance broker has wilfully violated any of the provisions of this 
article, he may in lieu of any other penalty provided by law, or- 
der such insurer, agent or broker, as the case may he, to pay to 
the people of this state a penalty in the sum of one hundred dol- 
lars, for each such offense, and the failure of any such person to 
pay such penalty within thirty days after the making of such or. 
der, unless such order is suspended by an order of a court of com. 
petent jurisdiction, shall constitute a violation of the provisions of 
this chapter. Within the meaning of this subsection, the issu: 
ancé, procurement or negotiation of each policy of insurance, 
by such insurer, agent or broker, as the case may be, in wilful 
violation of the provisions of this article shall be deemed a sep- 
arate offense. 


3. The findings, determinations and orders of the superin- 
tendent made after notice and hearing, pursuant to the preceding 
sections of this article shall be subject to judicial review. In the 
event of final determination against any insurer, the amount of 
any overcharge received by such insurer during the pendency ol 


such proceedings, with interest thereon, shall upon demand be 
refunded by such insurer to the persons entitled theretu. A» 
amended L.1945, ¢. 488; L.1948, ¢. 618, § 24, eff. July 1, 1948. 
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SECTION 34. JUDICIAL REVIEW OF ORDERS, REGUIATIONS AND 
DECISIONS OF SUPERINTENDENT 

Notwithstanding the specific enumerations of the right to 
judicial review in this chapter, any order, regulation or decision 
of the superintendent is declared to be subject to judicial re- 
view as permitted in a proceeding under article seventy-eight of 
the civil practice act. Except as provided in section one hun- 
dred and twenty-four, the commencement of such proceeding shall 
not affect the enforcement or validity of the superintendent's 
order, regulation or decision under review unless the court 
shall determine, after a preliminary hearing of which the super- 
intendent is notified at least forty-eight hours in advance, 
that a stay of enforcement pending the proceeding or until further 
direction of the court will not unduly injure the interests of 
the people of the state, in which case a stay of execution may 
be granted pursuant to section twelve hundred ninety-nine of 
the civil practice act. As amended L.1956,c.932,eff.April 
21, 1956. 
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ARTI IX-D 


Unfair Methods of Competition and 
Unfair and Deceptive Acts and Practices 


§ 270. Declaration of e. The purpose of this article is to regulate 
trade practices in the Geeta of insurance in accordance with the intent of 
congress as expressed in the act of congress of March ninth, nineteen hundreg 
forty-five (Public Law 15, 79th Congress), as amended, by defining, or pro. 
viding for the determination of, all such practices in this state which con. 
stitute unfair methods of competition or unfair or deceptive ects or 
practices and by prohibiting the trade practices so defined or determined. 


* et 


§ 272. Unfair methods of competition or unfair and deceptive acts or 
practices prohibited. No person shall engage in this state in any trade 
practice which is defined in this article as or determined pursuant to this 
article to be an unfair method of competition or an unfair or deceptive act 
or practice in the business of insurance. 


** & 


§ 278. Procedure as to unfair methods of competition and unfair or 
deceptive acts or practices which are not defined. 
1. Whenever the superintendent shall have reason to believe that any person 
engaged in the business of insurance is engaging in this state in any method 
of competition or in any act or practice in the conduct of such business vhich 
is not defined in section two hundred seventy-three, that such method of 
competition is unfair or that such act or practice is unfair or deceptive ani 
that a proceeding by him in respect thereafwould be to the interest of the 
public, he may issue and serve upon such person in the manner provided by seg. 
tion twenty-two of this chapter, a statement of the charges in that respect 
and a notice of a hearing thereon to be held at a time and place fixed in the 
notice, which shall not be less than ten days after the date of the service 
thereof. At the time and place fixed for such hearing such person shall have 
an opportunity to be heard in person or by counsel. Upon good cause shown the 
superintendent shall permit any person to intervene, appear and be heart at 
such hearing in person or by counsel. The superintendent shall, after such 
hearing, make a report in writing in which he shall state his findings as to 
the facts, and he shall cause a copy thereof to be served upon such person ani 
any intervenor. 


2. If such report charges a violation of this article and if such method of 
competition, act or practice has not been discontinued, the superintendent my, 
through the attorney-general of this state, at any time after the service of 
such report cause an action to be instituted to enjoin and restrain such 
person from engaging in such method, act or practice. In such action the cart 
may on motion and affidavits grant a preliminary injunction and interlocutory 
injunction upon such terms as may be just; but the people of the state shall 
not be required to give security before the issuance of any such injunction. 
A certified transcript of the proceedings before the superintendent including 
all evidence taken and the report and findings shall be received in evidence 
in such action. 


* Hh @ 
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EXHIBIT 9 







THE SECOND NOR M 
ULLEN v. HOLZ, 7A 






-D. 2nd 990) 


When the first North America matter was pending in the Court of 
Appeals, the Attorney General of the State of New York took the positioy 
that, if NY!IRO desired to question the legality of the later filings by 
the North America companies in the dwelling classes, a new request for a 
hearing would have to be made by NYFIRO as an aggrieved party pursuant to 
the Insurance Law, He stated in his brief to the Court of Appeals, date 
December 15, 195k: 

"The Superintendent, of course, recognized that the rate filing 
umer consideration might be 'the precursor' of further rate 
filings which might contain other rates. This, in fact, occur- 
red with the subsequent rate filing by the respondent insurance 
companies on September 30, 1954, providing for lower rates. En- 
joined by the Rating Law from himself making public this sub- 
sequent rate filing until approved by him (Section 184(3), the 
Superintendent was not free to discuss this subsequent rate fil- 
ing with the petitioners. If the Rating Organization, any of the 
petitioner companies or any other person desired thereafter to 
claim that the new rate was inadequate or discriminatory, an ad. 
ministrative remedy is provided in Section 186, which authorizes 
a petition to the Superintendent challenging such rate for one of 
the reasons there set out. When the Superintendent believes that 
a good case is made out, he can order a hearing. This remedy was 
not availed of by the petitioners. Instead, they attempted in 
their reply in this Article 78 proceeding to demand a court re- 
view of the subsequent filing, which was not before the Court, 
and without going through the available administrative process 
designated by statute -- an indefensible course," 


On March 3, 1955, NYFIRO requested a hearing by the Insurance 
Department on the issue whether the North America filings met the 
standards of the Insurance Law and provided for adequate rates. Subsequent 
to this request, and in August of 1955, the North America companies filed 
an application for an increase in extended coverage rates in the State of 
New York, The Superintendent of Insurance recognized the fact that the 
195 extended coverage rates, approved for the North America companies 
without a hearing, were inadequate, and granted the North America companies 


a partial increase in these rates in 1955. This was done without a hearin, 


There was a new Superintendent of Insurance in August at the time of this 
partial increase, 


The request by NYFIRO for a hearing was based on the claimed in- 


adequacy not only of the extended coverage rates but also of the fire rates, 
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The 1953 expense experience of the North America companies for all 
lines of insurance written by fire insurance companies, as published by 
the Insurance Department,* was approximately the same as of all stock ; 
fire insurance companies and did not justify any rate cut. The comparison 


is as follows: 
ON THE BASIS OF EXPENSES INCURRED TO PREMIUMS EARNED: 


North America Companies 7 26% 
All stock companies 46.8% 


ON THE BASIS OF EXPENSES PAI) TO PREMIUMS WRITTEN: 


North America Companies 4.2% 
All stock companies le 7% 


No claim was made by the North America companies that the rates which 
had been approved by the Insurance Department for dwelling classes, ef- 
fective September 13, 195), based on the average experience of the stock 
fire insurance companies, were excessive. 


While the request by NYFIRO for a hearing was made on March 3, 1955, 
the Insurance Department did not order a hearing until 1956, when it did 
so on its own initiative. Hearings were not started by the Department 
until October 1956, some nineteen months after the date of the request 
by NYFIRO for a hearing. The matter was not concluded until September 
4, 1957, when the decision of the Insurance Department was made. 


The 1955 rates, granted without a hearing, were clearly inadequate. 


The Superintendent of Insurance stated in the record that the effect 
of the 1955 modification was that the 95% loss ratio of the Insurance 
Company of North America dropped to 79%, and the 192% loss ratio of the 
Philadelphia Fire and Marine Insurance Company dropped to 159.7%. 


The Superintendent of Insurance overruled the contentions of NYFIRO 
and confirmed the earlier decisions of the Insurance Department approv- 
ing the rate cuts. 


It was the opinion of NYFIRO that the standards of the Rating Law 
were violated in the granting of what were clearly inadequate rates to 
the North America companies. 


NYFIRO came to the decision that it owed an obligation to all of 
its Members and Subscribers, both large and small, to obtain a judicial 
review of the decision of the Insurance Department in the North America 
matter, so that the Members and Subscribers of NYFIRO could have a 
judicial interpretation by the Court of Appeals of the State of New York 
of the sections of the Rating Law, including the 198 amendments thereto. 





*See Ex, R-13, page 897, Record on Proceeding, CULLEN v. HOLZ and NORTH 
AMERICA, 7 A.D. 2nd 990 
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It was important to have judicial determination of the meaning of 
"reasonable competition" and whether "adequacy of rates for a class of 
risks" was to be determined by the loss and expense experience in the 
class or by the size of the surplus of the applicant company. 


The NYFIRO petition for judicial review of the North America matter 
is dated December 20, 1957. In the course of this review, NYFIRO did not 
contend that rates under the Rating Law or pursuant to the 198 amendments 
must be uniform. In its brief on appeal to the Appellate Division of tie 
Supreme Court of the State of New York* NYFIRO stated its position ag 
follows: 


"We do not contend that rates must be uniforn, 
but we do contend that an independent filer must 
conform to the standards of the Rating Law, as 
provided for in Section 183, which by its term 
embraces ‘every rating organization and every in- 
surer which makes and files its own rates.! "st 


NYFIRO contended that unreasonable competition in the insurance 
business, not in accordance with the standards of the Rating Law, would 
destroy cooperative rate making and would bring insolvency to many 
insurance companes. 


On March 31, 1959, the Appellate Division of the Supreme Court con. 
firmed the decision of the Superintendent of Insurance in the North 
America matter. Motion for leave to go to the Court of Appeals was made 
returnable on May 11, 1959. 


On July 8, 1959, the Court of Appeals granted the motion for leave 
to be heard by that Court. An order to that effect has been filed, and 
a notite of appeal to the Court of Appeals pursuant to said order has 
been served. 


*#In the NYFIRO Reply Brief in the Court of Appeals in the Allstate matter, 
NYFIRO stated its position as follows (p. 8): "Appellants have made it 
clear that they are not contending for rate uniformity nor attempting to 
keep the public from any proper saving in rates, They are attempting by 
this judicial review to compel independent insurance companies to conforn 
to the standards of Section 183 of the Insurance Law in connection with: 
rate filing," 
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Exhibit 10 


—IHE ALLSTATE MATTER 
(CULLEN v, HOLZ, 7 A.D. 2nd 718) 


On October 14, 1954, NYFIRO requested a hearing, 
contending that the Allstate rates were inadequate and in 
violation of the standards of the Rating Law; contending, 
further, that a company without experience in the fire in- 
surance business was not entitled under the Rating Law to 
come into the State of New York on a cut rate basis; con- 
tending, further, that Allstate was subsidized for part of 
its expenses by Sears Roebuck & Company, and that this sub- 
sidization should be taken into consideration in evaluating 
the Allstate projected expense ratio in connection with its 
application for reduction in rates. 


On November 19, 1954, the Insurance Department 
directed a hearing, but on January 27, 1955 decided not to 
complete the hearings upon the ground that NYFIRO was not 
an aggrieved party.* 


Subsequently, there was a change of administration 
in the Insurance Department, and in March 1955 the new Super- 
intendent of Insurance directed a hearing on his own initiative. 


NYFIRO contended that Sears Roebuck & Company, as a 
department store, was conducting an insurance business, using 
the sale of dwelling class insurance policies as a loss leader 
in connection with its gigantic chain store operation, and that 
this was wholly contrary to the principles and nhilosophy of 
the insurance business. On this general question, the expert 
for Allstate testified: "Of course if people go into Sears 
Reebuck stores to buy -- to pick up an Allstate policy, they 
might buy a monkey wrench." (Fol. 2199, Rec. on Appeal, 

CULLEN v. HOLZ, Ct. of App.) 


NYFIRO conceded that Sears Roebuck could charge its 
wholly-owned subsidiary any rental or no rental, if it pleased, 
but contended that, if it charged a nominal rental, this fact 
should be considered in connection with an application by 
Allstate for reduction in rates. 


The Superintendent of Insurance held that subsidization 
was not an element to be considered by him, NYFIRO disagreed 
with this holding. 


LS 


* This conclusion was subsequently reversed by the Appellate 


Division of the Supreme Court, 7 A.D. Snd 718. See Appendix 
Exhibit 13, 


47932 O—60—pt. 432 
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Allstate has a two-page spread in the Sears Roebuck 
catalogue, This is a direct mail sales medium and over 7,000, 009 
catalogues are distributed, The catalogue contains the Sears 
Roebuck guarantee of satisfaction with any article purchased, 
Allstate pays for its spread in the catalogue only in Proportion 
to the cost to Sears Roebuck of preparing, printing and distribut 
the catalogue, Allstate does not pay Sears Roebuck anything for 
good will in connection with the spread in the catalogue. Sears 
Roebuck makes a profit on every item that is sold under brand Names 
that appear in the catalogue, except through the space allocated {, 
the catalogue to Allstate. 


ing 


Allstate has 41 locations in Sears Roebuck stores in the 
State of New York. It pays Sears Roebuck $31,889 rent for the 4) 
locations. In 1954, the automobile premiums written by Allstate 
in New York State were $51,750,678. The average rental paid by 
Allstate to Sears Roebuck for each location is under $800 a year, 
This rental covers occupancy of space, heat, light, power listing 
in the store directory to direct people to the Ailstate booths, 
Allstate receives the benefit of the customers of Sears Roebuck 
visiting these stores. Sears Roebuck has other concessionaires jp 
the stores, and all concessionaires, excépt Allstate, pay on a 
percentage of gross sales, from_a low of 2.42% of sales to a high o 
31.46% of sales. 


Paul T. O'Keefe, then senéor vice president of James Felt ané 
Company, and a well-known expert on this general subject matter, 
now Deputy Mayor of the City of New York, testified that if Allstay 
were dealing with Sears Roebuck or any other department store on ay 
arm's length basis, it would pay a percentage of gross receipts 
which would vary from 5% to 10%. 


The importance of this issue is emphasized by the fact that 
the entire difference between the expenses projected for Allstate 
and those experienced by the stock fire insurance industry as a 
whole for a five-year period was 6.9%. 


The correct principle is stated in the decision dated 
September 6, 1951 (Case #39095) of the Illinois Commerce 
Commission in re (Belleville-St. Louis Coach Company, 90 Public 
Utilities Reports, New Series ,at p. : 


"In every proceeding where the issue is whether the rates 
of a public utility are just and reasonable, the reasonableness 
of the prices which the public utility company pays for 
commodities and services which enter into the cost of its product 
or service is an appropriate subject for investigation, and any 
relationship between the buyer and seller which tends to prevent 
arms'-length dealing may have an important bearing on the reason- 
ableness of the selling price. The courts have held that common 
ownership of a substantial amount of stock of corporations gives 
such indication of unified control as to call for close scrutiny 
of a contract between such corporations whenever the reasonable- 
ness of its terms is the subject of inquiry." 
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In Niagara Lockport & Ontario Power Company v. Prendergast, 

“Div. 295 (od Dept. 1930), the Appellate Division held that 
Saat Service Commission had the power to decide whether the rates 
the Pe icipal utility plant were adequate. It appeared that a com- 

7 o peivate utility company had intervened in the proceeding and 
pete. urged that the municipal generating plant had failed to reflect 
nab dooks of account its true expenses. It was alleged that goods and 
0 s were donated by the City of Jamestown to the generating plant 
ep re generating plant would normally have had to purchase, thereby 
ae an expense. In reversing the decision of the Public Service 
oaumabelsets the Court stated in part as follows (p. 301): 


"while we do not purport to list all the items which the 

Commission should consider in ascertaining cost, yet the following 
discussion seems to be required. *** If general city funds have been 

ed in the construction of the plant, the City should receive a re- 
- thereon at least at the rate it would have paid on a loan of like 
eae This would apply to the general city funds used directly in the 
sousiineestee also to such, if any, as have been used for operating ex- 
canal in the past. It is claimed that officials and laborers paid from 
Sa city funds have worked a part of the time in connection with the 
vightles operation, This would amount to a contribution from City funds." 


Thus, where one of two utilities seeks to reduce its rate for com- 
petitive purposes, the rate making body must determine whether all 
costs are covered by the reduced rate. A cost which is subsidized by 
a parent organization is no less a cost merely because it is not re- 
flected on the books of the utility as an incurred expense. The rate 
regulatory body has the responsibility of requiring that the proper 
elements of cost be included in the rate structure. 


For almost fifty years in this State, prior to the Allstate de- 
cision, the pattern of supervision and insurance practice had been 
that fire insurance rates were supported by fire insurance experience 
statistics, 


In the opinion of NYFIRO, the standards of the Insurance Law 
were made ineffective by the substitution of "belief," "grope" and 
"speculation" for experience and fact, and thus weredisregarded in 
connection with the Allstate rates in dwelling classes. This 
presented a serious problem to the fire insurance industry. 


Allstate filed a petition dated October 27, 1955 for 
judteial review of that part of the decision of the Superintendent 
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of Insurance which held that its rates were in violation of the 
standards of the Insurance Law and directed an increase in the rate, 


Subsequently om October 31, 1955, NYFIRO filed a petition for 
judicial review of that part of the decision of the Superintendent 
of Insurance which authorized Allstate to transact business in the 
dwelling classes at rates 15% below NYFIRO term rates and 31% belo, 
NYFIRO annual rates. 


NYFIRO moved ahead with its petition for judicial review wit) 
due expedition. Both the Allstate appearl and NYFIRO's appeal] 
were consolidated by an order of the Supreme Court dated April 24, 
1957, and transferred to the Appellate Division of the Supreme Cour; 
for disposition. Requests were made to the Attorney General of the 
State of New York to file his answer to both appeals, which he dig 
on August 5, 1958.* 


Adjournments of the hearings on both appeals were by mutual 
consent. NYFIRO finally insisted upon moving the Allstate appeals 
for argument in the October 1958 Term of the Appellate Division of 
the Supreme Court. The Attorney General applied for and obtained 
an order dated October 16, 1958, to show cause why the argument on 
the appeal should not be further postponed until January 1959, 
Allstate's counsel joined in this application by oral argument. The 
Appellate Division of the Supreme Court denied this application for 
adjournment, and the argument was heard in the November 1958 Tera 
of the Appellate Division. It was not until the appeal was marked 
for atgument that Allstate served notice that it was withdrawing 
its appeal from the decision of the Superintendent of Insurance, 


Under date of December 9, 1958, the Appellate Division of the 
Supreme Court confirmed the decision of the Superintendent of In- 
surance, but held in its memorandum that NYFIRO is an aggrieved 
party.** A motion was made for leave to appeal to the Court of 
Appeals of the State of New York, returnable February 3, 1959, and 
was granted by that Court,*** The appeal was argued before that Court 
on May 26, 1959. 


On July 8, 1959, the Court of Appeals affirmed the decision of 
the Appellate Division without opinion. In doing so, however, it 
sustained the opinion of the Appellate Division holding that NYFIRO 
is an aggrieved party. 





* See Appendix, Exh, 15. On June 4, 1958, while the Allstate 
appeals above referred to were pending, Allstate became and 
still is a subscriber to the rating service of NYFIRO for all 
classes of fire risks, with the exception of the dwelling classes, 

** See opinion, Appendix, Exhibit 13. 
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EXHIBIT 13 


MEMORANDUM OF APPELLATE DIVISION 
993 





CULLEN, et al., 
Ve 
HOLZ and ALLSTATE INSURANCE COMPANY, 


(Consolidated Proceeding) 





Determination of The Superintendent of Insurance of the 
State of New York unanimously confirmed and the petition of 
Charles P. Cullen, as Treasurer of New York Fire Insurance Rat- 
ing Organization, et al., the petitioners in the first of these 
consolidated proceedings, is dismissed with $20 costs and dis- 
bursements to the respondents, Superintendent of Insurance of 
the State of New York and Allstate Insurance Company. In so 
holding, it is concluded that petitioners are aggrieved parties. 
The petition of Allstate Insurance Company, the petitioner in 
the second of these consolidated proceedings, is permitted to be 
withdrawn and the proceeding discontinued, without costs. No 


opinion. Order filed. 
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Exhibit 14 
T Emblem) STATE OF NEW YORK this 5 
Leffeyt Holz of ins 
INSURANCE DEPARTMENT Superintendent of wri 
of Insurance 
61 Broadway 
New Yerk 6 guranc 
of ine 
ee ee ee x divisi 
inelué 
In the Matter : inelué 
not re 
of : 
Independent Rate Filings for Commercial 3 DECISION 

Property Coverage by the North America = a 
Companies, American Casualty Company and : a 

General Insurance Company of America o 
. mercal 
ee ite ee eM ha suran 
mercal 
The New York Fire Insurance Rating Organization has made a filing on = 


behalf of all its members and subscribers involving Commercial Property Cover. depen 
age, which is a multiple line coverage embracing fire and allied lines a pol 
insurance, inland marine insurance and casualty insurance applicable toa 


isk | 
number of different classes of mercantile occupancies. The filings made by . 
NYFIRO relate to the fire and allied lines portion of said coverage. Con- 
current filings have been made by the appropriate rating organizations Compa 
having jurisdiction over the inland marine and casualty lines embraced in the Compa 
coverage. sores 
indep 
The North America Companies, the American Casualty Company of R 
Pa. and the General Insurance Company of America have made independent filings, 
It is to be noted that although these companies maintain that they have 
made independent filings for multiple line coverage applicable to enumerated 
classes of mercantile occupancies, they have not withdrawn their subscribership 
to the same mercantile occupancy classes for use with standard forms of inguran, 
Section 185 (1) of the Insurance Law provides in part: lev 
"No member or subscriber of any rating organization *** Sept 


shall charge or receive any rate which deviates from 

the rates, rating plans, classifications, schedules, 
rules and standards made and filed by such rating or- 
ganization *#* which are applicable to any kind or type 
of business done by such member or subscriber ***, except 
as provided in this article." 


The above-mentioned subscribers to NYFIRO are, by virtue of the above-quoted 
statutory provision, bound by the latter's filing for Commercial Property 
Coverage unless they comply with Section 185 with reference to obtaining a 
deviation or the filing is authorized as an independent filing under sub- 
section 4 of Section 181. These subscribers have not chosen to apply for a 
deviation. 


Subsection 4 of Section 181 provides in part that the rating or- 
ganizations shall "permit any authorized insurer, met admitted to member- 
ship, to become a subscriber to its rating services *#* for any kind of 
insurance or subdivision or class of risk or part or combination thereof 
written by fire or marine insurers ***." The interpretation given to 
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this subsection is that a subscriber may file independently “for any kind 
of insurance or subdivision or class of risk or a part or combination there- 
of written by fire or marine insurers." 


It is manifest that the filings cannot be said to be a kind of in- 
gurance or @ subdivision thereof. Under familiar rules of construction kinds 
of insurance and subdiviséons thereof must refer to such kinds and sub- 
divisions as defined in Section 46, specifically, the kinds and subdivisions 
ineluded in paragraphs 4 and 5 of Section 46. ‘These filings represent risks 
included in the kinds of insurance or subdivisions thereof as defined, but do 
not represent & separate kind or subdivision. 


It cannos be said that this filing represents a "class of risk or a part 
or combination thereof". A class of risk, as that term is used in Section 181, 
mst refer to a type of property which is classified for rate purposes, such 
as an occupancy class. Inasmuch as these insurers are subscribers to the 
mercantile occupancy classes filed by NYFIRO for fire and extended coverage in- 
surance, they are precluded from making independent filings for the same 
mercantile occupancy classes merely for the purpose of writing a mltiple 
peril policy. For the same reason, this filing does not represent a part of a 
class or risk or combination thereof. In the final analysis, the so-called in- 
dependent filings represent the premium charged for the insurance provide under 
a policy, rather than for a kind of insurance or a subdivision or a class of 
risk or a part or combination thereof. 


It is, therefore, my opinion that the filings made by the North America 
Companies, the American Casualty Company of Reading, Pa. and the General Insurance 
Company of America for mulitiple line coverage applicable to certain classes of 
mercantile occupancies do not meet the standards contained in Section 181(4) for 
independent filings and should be ordered withdrawn. 


s/ lLeffert Holz 
Superintendent of Insurance 


New York, N. Y. 


September 4, 1957 
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EXHIBI? }; 


EXTRACTS FROM CORRESPONDENCE 


In April 1957, counsel for NYFIRO and the petitioning 


companies wrote to counsel for Allstate, in part, as TOL Low 


"We also enclose draft of proposed 


Statement Under Rule 23) for your approval, 
You will note that the Superintendent of 
Insurance has not served his answer in 
either proceeding. We have made several 
inquiries which have so far produced no 
results and would appreciate any assist- 
ance you might render in this connection, 


" April 23rd is the last day to file the 
record, etc. in the Appellate Division if 
we desire to bring these proceedings on 

in the June Term, Senator Kaplan wishes 
to argue this in the June Term and we 
would appreciate your cooperation in making 
this possible," 


att%e 





ONIng 


follow. 


! 
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GOVERNMENT EMPLOYEES INSURANCE COMPANY 


A Capsal Stock lasuvence Company — Not Afiisated wh the Unwed State: Govorement 
GOVERNMENT LAPLOYEES INSURANCE BUNDING 
WASHINGTON 5, D. C. 


Application for Fire Insurance on Dwelling and/or 
Household and Personal Effects 
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EXHIBIT 16 


TO ASSURE CORRECT RATING PLEASE ANSWER ALL QUESTIONS BELOW 


ledicate your osigibitity by checking the cleseification Below under which 
ey > Cc 1d Municipol 
ERNMENT EMPLOYEES —Federo! Stete, County on: ici 

De eentb=faute members of universities, colleges ond schools 
5 ornicers OF THE ARMED FORCES—Active, Reserve, N.G. ond retired. 

SSIONED OFFICERS — Top three grodes only — Active. 
ee ae ond retired. If on active duty, must be merried ond ot 
leest 25 years old 


(CD VETERANS. 
on HOUSEHOLD MEMBERS of immedicte fomily of ony category checked 





oOo 


icy # i be the some os 
T Memeis) in which policy is to be issved (should 
raided on the title or deed to the property): 


fo) Your oge. Racial Descent 


(bo) Occupation (Service Rank or Grade) ooo 


location of residence (De NOT use Rovie or Box Number): 


No. & St. 

Subdivision lot # Block # 
City or Township Tone 
County ate 


Description of residence: 
(eo) Number of stories (excluding bosement) 
(b) Number of rooms... = 


ic) Type of exterior wall construction. if mixed construction, give per- 
contoge of each type of moterial (i.e. 60% brick and 40% frome, 
etc.) 


(Solid Brick, Brick Veneer, Frame, etc.) 


T root 
(a) Type of (Metal, Slate, Composition, Wood Shingle, etc.) 


(e) Owelling wos constructed in 
‘Yeer) 


(1) Dwelling was purchesed in et o cost of § 


(Year) 


(g) Number of fomilies occupying dwelling 


Estimeted present merket volve of property, excluding velve of lond: 
Dwelling $ Household ond Persone! Effects: $ 


fe) Distance to neorest fire hydrant is feet. 
(b} Nome ond oddress of necres! Fire Department which will respond 
to colt is: 


ond is lecoted approsimately miles from property. 
(co) ts there @ telephone on your premises from which to report o fire? 


it “Ne,” distence to necrest telephone is 
(No. of feet or miles) 
(¢) ¥ property located outside City or Town Limits, epproximote distence 


10 Limits is 


miles. 
(Name of City or Town) 


Are ony commercial or business activiti 
dwelling? C) Yes () Neo. 





s performed on premises or in 
“Yes” describe fully on seperete sheet. 





12 


Dote Signed 


Property is vsed for living querters 7 ne tweets @ your. 
(Neveretoee ) 


(oe) Is property locoted on or neor @ wotertront? [) Yes [) Ne. 
(b) Hf Yes,” type of wotertrent is () eceen [) tote [] river Deother 
ond the distance te edge of water is feet 


Buriding is (check one): 


fo} CF) Owned and occupied by opplicent 
(o) C) Occupied (rented) but not owned by opplicent. 
(c) CF Owned by epplicent but rented to: 


(1) Nome 
(2) Occupetion 
{c) Recie! Descent 


Is dwelling or property morigoged? [) Yes [] No 
“Yes.” print EXACT Nome ond Address of each financing institution 
(eo) lst Mortgages 


Ne. & & - 

City Tone Stote 
(b) 2nd Mertgeges - 

Ne. & & 

City lone Stote 
 mortgege pepers to be sent to on ergenization other then the 
mortgoges(s) stated obove, indicate nome and mailing oddress: 

Nome 

Ne. & St. 

City a - Tone Stote 
insurance requested is te cover leonis} [) Yes [) Ne. 


The total fire insurance carried on my dwelling and household posses. 
sions is: 
(e) Amount: Dwelling $ Contents $ 
(Excivde ony insurance requested in this applicetion ) 
(b) The policy (er policies) expire 
(Adon th ) 
your enswers to the following questions ore “Yes,” give full informo- 


(Yeer) 


(eo) There is other property of @ non-residential noture within 60 feet of 
my dwelling (excluding privete gorege). [) Yes. [] Ne. 

() | hove hod © loss by fire during the post 5 yeors. [) Yes. [] No 

(c) | have hed @ refusal or @ cancellation of fire insurence within the 
post 5 yeors. [) Yes. [) Ne. 





APPLICATION MUST BE SIGNED 
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EXHIBIT 17 


HISTORY OF 1948 AMENDMENTS TO 
INSURANCE LAW 
The 1948 legislation had its origin in the cooperative 

efforts of two bodies: the Committee on Rates and Rating 
Organizations of the National Association of Insurance Com- 
missioners and the All-Industry Committee, representing the 
insurance companies, The report of the Joint Legislative 
Committee on Insurance Rates and Regulation of the New York 
Legislature for 1948 (Legislative Document No. 6) states at 
page 52: 


D. PROPOSED AMENDMENTS TO ARTICLE VIII 
ON RATES & RATING ORGANIZATIONS, 


Conferences, discussions and public 
hearings have been held by this Committee 
on necessary amendments to Article VIII 
of the Insurance Law, These proposals are 
in part based on the All-Industry-N,A,1.C. 
proposals and in every part based upon re- 
quests received from various segments of 
the industry transmitted to this Committee," 

The first draft of the Rate Regulatory Bill was one by 
the Committee on Rates and Rating Organizations of the NAIC 
dated December 5, 1945, while the second draft dated May 2, 
1946 was prepared by the All Industry Committee and provided 
for an appeal by any aggrieved person or organization with 
respect to any filings. The final draft dated May 18, 196 
was presented with the report of the Subcommittee of the 
Committee on Rates and Rating Organizations at the NAIC meet- 
ing held May 22-23, 196, 


A review of the meeting of the NAIC held at Portland, 
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| 


Oregon, June 13, 1946 indicates the following with respect | 


to the history of these provisions of the proposed Rate Reg. 


ulatory Bills: 

The first draft of the proposed Bills were prepared by 
the Drafting Committee on Rates and Rating Organizations of 
the NAIC (see p. 120 of Record of Proceedings of NAIC held 
at Grand Rapids, Mich, Dec. 2-5, 1945). The second draft of 
the proposed Bills represented the unanimous agreement of th, 
Cenference Committee of the All-Industry Committee and the Sy. 
committee of the Commissioners Committee on Rates and Rating 
Organizations (see pp. 360-361 of the Record of Proceedings » 
NAIC at Portland, Oregon, June 9-13, 196). 

The report of the Subcommittee of the Committee on Rate; 
and Rating Organizations of NAIC held April 23-26, 196 conts:. 
the following note (p. 387, NAIC proceedings): 


"7, In the Commissioner's draft of 
January 18, 196, it was provided that any 
person or organization aggrieved by the 
action of the Commissioner with respect 

to any filing might make written request 

to the Commissioner for a hearing. At 

the French Lick meeting, the All-Industry 
Committee presented a draft of the bill 

in which a request for a hearing was limited 
to an insurer, a rating organization or an 
insured person, The All-Industry Com- 
mittee was informed thet in the opinion 

of your Committee, the public interest 
would best be served if any aggrieved 
person were accorded the privilege of 
obtaining a hearing, The All-Industry 
Committee at the present meeting did not 
offer any suggestion for meeting this problem, 
Therefore your Committee drafted a proposed 
subsection to cover the situation, The 
same was submitted to the All-Industry 
Committee which in turn prepared a further 
draft which was presented to your Com- 
mittee at the conclusion of the meeting. 
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No action could be taken thereon and the 
matter has been held over for further con- 
sideration by your Committee," 


This section and the accompanying note were submitted to the 
NAIC meeting and adopted May 22-23, 1946 (see p. 361, Record 
of Proceedings of NAIC) when the following additional note 
was attached to Section 5(d) (see p. 369): 

" Subsection (d) is designed to provide 

relief for any person or organization 

aggrieved with respect to any filing. 

Complete machinery is established to deal 

with this problem. As this draft now 

stands, the rating organization, the in- 

surer, the Commissioner and the buyer are 

all provided with the means of dealing with 

any defect in the rate structure." 
There is a further reference to Section 5(d) in the analysis 
of Section 9 of the same draft bill, 

" The language of this section is identical 

to the language employed in your Committee's 


January 18, 1946, draft. On the whole it 
is self-explanatory, It has a different 


urpose, however, from Section 5(d). That 

subsection enables an erson aggrieved to 

challenge the overcalt ropriety of an 

articular filing, whereas this section 

enables an assured to challenge 'the manner 

in which such rating system has been applied 

in connection with the insurance afforded 

himt" (N.A,I.C. Proc. 1946, p. 371). 
The distinction is drawn between a general remedy afforded any 
party suffering a grievance (the provision under which NYFIRO 
and the petitioning insurance companies moved) and the added 
protection afforded a restricted class, the policyholders, in 
Section 9, 

The correct history of Section 5(d) of the final draft 

of the All-Industry Rate Requlatory Bill is embodied in the 


above, It indicates clearly that the word "organization" was 


47932 O—60—pt. 4-33 
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specifically intended to include a rating organization, 1} 
is this history that was before the Legislature of this Stat, 
in 1948 when it adopted Sections 186(3) and 186(b) of the 
Insurance Law, 

Nowhere is there any authority for the conclusion that 
the 1948 amendments were intended to exclude from the Category 
of potential aggrieved parties competing insurers or rating 


organizations, The expression in §186(3) is “aggrieved person 


or organization." The word "organization" must have a meanin, 
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EXHIBIT 18 


DECISION OF UNITED STATES DISTRICT COURT FOR 


A_RA GB A AN AGGRIEVED PA N 
A_PROCEED A T D AC 
DEVIATION 


(National Capital Ins. Co. v. Jordon, 148 Fed. Supp. 317 (1957) ) 


When the North America companies, on motion, contested the 
right of the National Capital Insurance Company in the District 
of Columbia to bring a proceeding for judicial review of the 
deciaion of the Superintendent of Insurance granting the North 
America companies a deviation in the dwelling classes, United 
States District Judge Pine in the District of Columbia held that 
the National Capital Insurance Company was an aggrieved party, 
denying the motion of the North America companies, and said: 


"The action seeks to contest the validity of the approval 
by the Superintendent of an application for deviation in rates, 
filed by defendent companies. This approval permits these 
companies to deviate 10% downward from the fire and extended 
coverage rates and the minimums thereof, filed by the Rating 
Bureau on behalf of all its members and approved by the Super- 
intendent. Plaintiff claims that no notice of the filing of 
the application was given by the Superintendent to it, nor 
was it given an opportunity to be heard. The effect of this 
deviation, according to plaintiff, is a price cut of 10% below 
the prices which the plaintiff and other licensees may lawfully 
charge for the same insurance, resulting in a competitive ad- 
vantage which will be most persuasive in securing insurance 
business for defendant companies, which otherwise would be 
written by plaintiff and other licensees. This act of the 
Superintendent in preferring two competitors over others, with- 
out notice or opportunity to be heard, is alleged by plaintiff 
to be in violation of the due process clause of the Fifth Amend- 
ment to the Constitution. Plaintiff also charges that the 
Superintendent, in approving the application of defendant com- 
panies, acted upon insufficient evidence, and that his action 
is arbitrary, discriminatory, and capricious. It also charges 
that the approval can only be valid if proper standards have 
been established, but that in this case there were no stand- 
ards and none was considered. Finally, it claims that the act 
of the Superintendent is confiscatory, and that, if permitted 
to stand, defendant companies would have an undue and unlawful 
competitive advantage over plaintiff and other licensees, in 
that plaintiff and other licensees would either be unable to 
meet such competition, thereby resulting in a virtual monopoly 
of the business by defendant companies, or would be compelled 
to seek similar deviations which, if granted, would compel thea 


to write insurance at inadequate, confiscatory, and discriminatory 
rates. 
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All the defendants, other than the Rating Bureau, have 
moved to dismiss the complaint or, in the alternative, for 
summary judgment, contending that plaintiff has no standing 
to sue, has alleged no direct injury, and has raised no valid 


constitutional issues. 
xk * * 


This section further provides that any person aggrieved 
by any order, ruling, proceeding, or action of the Superintenden: 
may appeal to the Commissioners of the District, or may contest 
the validity of such order, ruling, proceeding, or action, in 
any court of competent jurisdiction, by appeal or through any 
other appropriate proceedings, as provided under Sections 35. 
1348 and 35-1349 of the Code. The last-mentioned section pro. 
vides that any person affected by an order, ruling, Proceeding, 
or action of the Superintendent may contest the validity of 
the same in any court of competent jurisdiction, by appeal or 
through any other appropriate proceedings. 


The Court of Appeals for this circuit has held, in 
Jordan v. American Eagle Fire Insurance Co., 83 U.S. App. D. ¢, 
192, that the authorization to the Superintendent to adjust 
rates ehenever he determines, after investigation, that they 
are excessive, inadequate, or unreasonable, does not require 
that a quasi-judicial hearing be conducted by him, but that the 
section permitting any person aggrieved by the Superintendent's 
order to contest the validity thereof in any court of compe- 
tent jurisdiction, gives a complete right to a full hearing de 
novo, upon which the court will determine the validity of the 
order in all respects in which it is contested. 


*x** 


The threshold question -- indeed, the point prin- 
cipally relied on by defendants in their motion -- is whether 
the plaintiff has standing to sue. Plaintiff contends that it 
has @ statutory right to sue under Section 35-1403, supra, as 
@ party "aggrieved." Defendants contend that this statutory 
right does not apply to the act of the Superintendent in ap- 
proving an application for deviation under Section 35-1405, 
supra, and moreover, thatpiaintiff is not a party "aggrieved," 


x* * 


And finally, a construction of the appeal provision, 
as urged by defendants, would leave plaintiff and all others 
similarly situated without statutory right of redress against 
copricious, arbitrary, or unwarranted acts of the Superintendent, 
however flagrant, inconnection with deviation applications, 
and for the reasons below stated also without redress by the 
injunctive process. I am unwilling to ascribe such intention 
to Congress when it undertook to “regulate” fire insurance 
rates in the District in the manner above set forth. 
(Cf. Yankee Network v. F.C.C., (71 App. D. C. 11.) 
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I therefore reach the conclusion that, under Section 
35-1403, supra, appeals to the courts may be taken from the 
action of the Superintendent in passing upon applications for 
deviation in rates, pursuant to Jordan v. American Eagle Fire 
Insurance Company, supra. 


But defendants further contend that the plaintiff's 
injury results from competition, and that this gives it no 
legal standing to sue; and on this point they cite numerous 
cases, namely Perkins v. Lukens Steel Co., 310 U.S. 117; 
Kansas City Power & Light Co. v. McKay, 96 U.S. App. D. C. 
273; United Milk Producers of New Jersey v. Benson, 96 U.S. 
App. D. C. 227; Tennessee Power Co. v. TVA, 306 U.S. 118; and 
Alabama Power Co. v. Ickes, 302 U.S. 464. These cases, 
however, are not apposite, as the following brief discussion 
of them will disclose. 


** * 


Here, however, as distinguished from the cases relied 
on by defendants, plaintiff and all others engaged in the 
industry are regulated, not to the extent of a public utility, 
but to the extent of being required by statute to become 
a member of the Rating Bureau organized for the purpose of 
administering rates for insurance. Here plaintiff and all 
others engaged in the industry are forbidden to charge, apply, 
or enforce any rate, premium, schedule, rating method, rule, 
bylaw, agreement, or regulation until it shall have been 
first filed with and approved by the Superintendent. Here, 
as distinguished from the cases relied on by defendants, 
plaintiff has a statutory right to sue if "aggrieved" or 
"affected"; and this brings me to the authorities which in 
my opinion, are dispositive of this issue. 


This statutory right to sue enlarges the standing- 
to-sue doctrine, which forbids suits by parties who are merely 
taxpayers, interested in obtaining Government contracts, 
desirous of preventing competition caused by Government ac- 
tivity, or the like. This enlarged right is set forth in 
the cases which I shall now discuss. 


In Federal Communications Commission v. Sanders Brothers 
Radio Statien, 309 U.S. 470, the Federal Communications 
Commission contended ecomomic injury to a competitor was 
not ground for refusing a broadcasting license to another, and 
that therefore Sanders Brokers, which complained, was not a 
person aggrieved or a person whose interest was adversely 
affected by the Commission's actions. But the Court held that 
it had the requisite standing under the statute giving a right 
of appeal similar to the one here involved. 


In Scripps Howard Radio v. Federal Communications 
Commission, 316 U.S. 4, this doctrine is reiterated. 
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In Associated Industries of New York, Inc. v. Ickes, 134 F, 2ng 
694 (C.A. 2nd 1943) the principle here involved was fully discusgeg 
and analyzed. There the petitioner was a corporation organized to 
promote the interests of large-scale consumers of bituminous coal ang 
sought to enjoin the enforcement of an order of the Secretary of 
the Interior fixing the price of such coal under the provisions Of the 
Bituminous Coal Act of 1937. The Act provided that "any person 
aggrieved by an order issued by the Commission” is authorized to seq, 
review by petition in an appropriate United States Court of Appeals, 
Respondents contended that the petitioner was not a person aggrieved | 
The Court denied this contention, holding that. the Supreme Court ig | 
the Sanders and Scripps Howard cases, supra, had construed the 
"person aggrieved" review provision as a constitutionally valid 
atatute authorizing a class of "persons aggrieved" to bring suit to 
prevent alleged unlawful action in order to vindicate the public 
interest, although no personal substantive interest of such persons 
had been invaded. The Court further stated that, although one 
threatened with financial loss through increased competition result. 
ing from unlawful action of an official cannot solely on that accoust 
make the proper showing to maintain the suit against the official : 
absent such a statute, yet the "person aggrieved" statute gives the 
needed authority to do so to one who comes within that description, 
Further, the Court stated that not every person is a person i 
aggrieved, but that one threatened with financial loss through in. 


ee 


creased competition resulting from a commission order is "aggrieved" 
and entitled to such a review notwithstanding that the very statute 
pursuant to which he obtains review is designed to keep competition 
alive and confers upon him no property right which gives him any kind 
of immunity from competition. And in further referring to the 
Sanders and Scripps Howard cases, the Court stated that it had been 
held that a “person aggrieved," seeking review under such a 
statutory provision, need not show that he has such a "standing® 

as is ordinarily required, either in injunction suits to reatrain 
action by officials alleged to be unlawful, or in declaratory judgment 
suits brought to determine the validity of such action. 


This comprehensive discussion of the principle involved in the 
Ickes case, supra, has been considered and approved by the United 
States Court of Appeals for this Circuit im National Coal ASsociation | 
et al. v. Federgl Power Commission 89 U.S.App. D.C. 135, Im that ease 
the petitioners representing coal companies, miners, and railroad 
employees, respectively, alleged they would be injured by the displace. 
ment of coal by natural gas which would result from the issuance of: 
certificate of public convenience and necessity to the East Tennessee 
Natural Gas Company, to construct a gas pipe line under the Gas Act, 
The coal companies would lose markets, and the miners and railroad 
employees would lose employment previously enjoyed by them, by reason 
of the displacement of coal by natural gas, and petitioners were 
directly affected by such competition. The Court of Appeals held that 
petitioners were "aggrieved" within the meaning of a statute similar t 
the one herein involved. 
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To the same effect are United States v. Public Utilities 

shee supra, and American President Lines v. Federal 
aor Board 112 F. Supp. 346, restating the same rule of 
Mar , 


lav. 


has standing 

d therefore appear that plaintiff 

can a "person aggrieved,” under the principle laid down 
u 

by the cases referred to. 


DAVID A, PINE 
udge 


January 30, 1957 
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EXHIBIT t 
49 vadle: 
UNDERWRITING PROFITS AND LOSSES OF 
STOCK FIRE INSURANCE COMPANIES 


No one has contended that the underwriting profits of the stock fire insurance 
companies operating at rates promigated by NYFIRO have been in any way unreasonab), 
high. In 1957, the Loss and Expense Ratios Report of the New York Insurance Depart. 
ment records the following for the stock fire insurance companies: 


Fire experience, nationwide: 


1953, underwriting profit, 7.6% 
1954, underwriting profit, 8.4% 
1955, underwriting profit, 5.9% 
1956, underwriting loss, 0.7% 
1957, underwriting loss, 1.4% 


Extended coverage experience, nationwide: 


1953, underwriting loss, 16.8% 
1954, underwriting loss, 45.7% 
1955, underwriting loss, 16.84% 
1956, underwriting loss, 68.84% 
1957, underwriting loss, 6.5% 


Homeowners Multiple Peril experience, nationwide: 


1956, underwriting loss, 14.5% (first year of tabulated experience) 
1957, underwriting loss, 6.3% 


The fact is that the stock fire insurance companies have been transacting 
their business during the last five years at a substantial underwriting loss natin. 
wide. During this period there has been a degree of mounting loss ratios due to 
prevailing conditions incident to the period of inflation and rising costs we have 
been experiencing for a number of years. 
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TABLE Ii 


Statutory Underwriting Resalte—All Lines 
Brock Fire Companies Katered in New York 
Eachesive of United States Branches 


the years 192i through 1945 is shown on the foliowing- 























- § 
2 > Statutor Per Cent of 
gs Period ee ticiiperens ia 
a Proht (Lissa) * Earned 
7] j 
182 1921 $ 552,449 —$ 17.525 oJ 1 
186 1922 553,959 — 4048 —07 
LRG 19235 597,978 — 9.355 ~-16 
198 1924 645,311 — 2,180 Jt 4 
24 1928 686,239 — 44,023 —64 
Tota) 1921-1925 3,033,936 — 102,929 —i4 
205 1926 731,132 — 36,800 —50 
209 1927 758,488 23,772 MM 
238 1928 778,389 99,279 $0 
283 1929 805,072 AW 46 
244 1930 791,598 7,516 9 
Total 1926-1930 3,864,646 70,906 18 
220 1931 731,271 BIV 40 
207 1932 643,409 19,274 30 
203 1933 $$5,66$ 65,226 12.0 
200 1934 $46,158 $1,264 ga 
201 1935 $$2,109 9,611 10.8 
Total 1931-1935 3,028,672 225,174 74 
205 1936 $82,058 27,685 4a 
206 1937 629,890 2,448 47 
209 1938 641,645 35,375 $8 
27 199 647,109 24,778 38 
223 1940 719,181 14,798 21 
Total 1936-1940 3,219,883 132,081 41 
225 1941 621,264 1,982 a 
22s 1942 959,409 7,792 4 
22s toas 861,378 24,800 29 
224 (Ste 896,861 — 2960 —29 
229 1945 971,10 — $1,974 —3.3 
Total 1941-1945 4,510,088 — 23,00 - § 
Votal 1921-1945 $17,657,195 $302,161 1? 
000 omitaed 


Sewee Angus) Reperts 
Supermatengent of Insurance 
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EXHIBIT 20 


ALLSTATE AND THE NORTH AMERICA COMPANIES 
HA 07 D G 


During the period covered in this statement, both the Allstate an 
North America companies have shown a material increase in premiums 
written, The North America companies in their annual report to stock. 
holders for the year 1958 showed an increase of approximately $90,000,000 


in premiums written nationwide in all lines in 1958 over 195, as follows; 


1958, $ 31,000,000 
1955 251,000,000 


The Allstate Insurance Company showed greater dollar and percentage in. 
creases in premiums written during that period. 


The North America companies have not cut their rates in New York 
State in all classes or kinds of insurance -- they have done it in the 
dwelling classes of fire insurance business, They have extensively ad- 
vertised these inadequate cut rates. This unfair trade advantage has 
placed them in the position to obtain an additional large volume of 
business in kinds and classes of insurance in which their rates are ex. 
actly the same as those of the other fire insurance companies. It is 
common knowledge that purchasers of dwelling policies at inadequate cut 
rates have volumes of other insurance business attractive to the company 
writing the dwelling policy. 
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EXCERPTS FROM NYFIRO APPLICATION 
FOR LEAVE TO APPEAL TO COURT OF 
APPEALS IN THE ALLSTATE MATTER 


Ie its application to the Court of Appeals, for leave to appeal to 
to that Court in the Allstate matter (granted 5 N.Y. 2nd 711), NYFIRO 
indicated the need for a judicial determination by the Court of Appeals 
of the 1948 revisions of the Rating Article of the Insurance Law. 


WYFIRO stated: 


"In deciding what factors mst be considered 
in fixing the premium level to be charged for fire 
insurance covering such private dwellings, the 
decision of this Court will affect directly the 
financial interests of a large number of people and 
insurance companies. 


* ett 


"In an industry so regulated where ordinary market 
conditions do not prevail, the interpretation of the 
regulatory statute is the most important factor which 
the industry considers in determining its policies. 
Petitioners herein, as representatives of the industry, 
urgently require a construction of the Insurance Law 
to determine their rights and obligations in the making 
of fire insurance rates.” 
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EXHIBIT 22 


TESTIMONY OF ARTHUR L_SCHWAB IN 
SECOND NORTH AMERICA MATTER 


ArtrHur L. Scuwas, being duly sworn, testified 
as follows: 


By Mr. Danahy: 


Q. Mr. Schwab, what business are you in? A. 
I’m in the insurance agency business on Staten 
Island. 

Q. How long have you been in that business? 
A. Well, I’ve been in the business about 20 years. 
The firm that I’m president of, Malcolm & Schwab, 
has been in existence since 1898. 

Q. And your father was in the business before 
you? A. That is correct, yes. 

Q. I see. And are you active in any agents’ 
associations? A. Yes. I have been quite active. I 
am immediate past president of the New York 
State Association. At the present time, I repre- 
sent the New York State Association of Insurance 
Agents on the National Association Board of 
Directors. And I also serve as Chairman of the 
Agency Management Committee of the National 
Association. 

Q. Under your supervision, was a survey made 
by the National Association of Insurance Agents 
of agency costs? A. Yes, it was. In 1953. 

Q. And have you got a copy of that survey? A. 
Yes, I have. Right here. It’s entitled ‘‘The Kco- 
nomic Status of the Insurance Agent.”’ 


Mr. Danahy: May I have it marked for 


identification ? 
Mr. Holz: I’ll receive it. You don’t have 
to mark it. 


Mr. Danahy: It’s offered in evidence 

Mr. Epes: May we object? 

Mr. Holz: Yes. Objection noted. Excep- 
tion granted. 
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Arthur L. Schwab—Direct 


Mr. Epes: And may I state my grounds for 
the record? 

Mr. Holz: Yes. 

Mr. Epes: We believe that this is irrele- 
vant. The question of what is an adequate 
commission or what is the cost of operating 
an agency is irrelevant to this hearing which 
is dealing with the question of the adequacy 
of the North America rates. And since the 
question of commission is not involved in 
this hearing, that is, the adequacy or what is 
a fair commission, we feel that any evidence 
which relates to the adequacy of agency com- 
missions or what it costs to operate an agency 
are completely irrelevant. 

Mr. Holz: Objection overruled. Excep- 
tion granted. May I ask whether that’s the 
same report that was offered in evidence at 
the Allstate Hearing, a reprint from Decem- 
ber, 1953 and January and February, 1954 
issues of the American Agency Bulletin? 

The Witness: That’s correct, yes. 

Mr. Holz: Let’s have that marked. 


(Survey entitled ‘‘The Economic Status of 
the Insurance Agent’’ received in evidence 
and marked ‘‘Eix. R-6, 2-27-57, sw’’.) 


Q. Mr. Schwab, does this report of survey de- 
velop the average size of agencies throughout the 
country? A. Yes, it did. We were very anxious 
to determine what the average size of agencies 
were and we sent out a postcard survey to 24,000 
agencies and got back some 11,000 replies. In 
other words, a 45 percent return. And that 
indicated that 42 percent of the agencies had a 
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premium volume of under 50,000; 26 from 50,009 
to 99,999; 19 percent from 100,000 to 199,999; tey 
percent from 200,000 to 499,999; two percent, a 
half million to 999,999; and one percent, one mil. 
lion or over. 

Q. Well, does this survey indicate what the 
fair and reasonable salary would be for the pro. 
prietor of an agency? A. We developed in the 
study, a reasonable salary for the proprietor on 
this basis—we knew that if an agent was unable 
to operate his agency either because of reasons of 
health or some other factor, he would have to pay 
someone for the services. We had one guide and 
that was the Stott Report whereby the Insurance 
Department allowed as an expense against the 
business, the salary of the manager of five per- 
cent. Using that as a base and with our average 
countrywide which came out as 118,000, we used 
a $6,500 figure as a reasonable salary for the 
agent. 


Mr. Holz: Wait just a moment. Did I 
understand you correctly to say that the Stott 
Report indicated that a five percent allow- 
ance for salary was correct? 

The Witness: The Stott Report, if you 
read it, you will note that they allowed 
$10,000 of salary of management on a $200,000 
basis of premium volume. 

Mr. Holz: May I read to you the testimony 
that Mr. Stott gave in the Allstate Hearing 
merely that the record may be complete. I’m 
now reading from page 351 of the transcript 
of that hearing. I asked Mr. Stott this ques- 
tion: 
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0,000 ‘‘Mr. Holz: Well, you can tell me this Mr. 
; ten Stott, from your long experience, without 
nt, a these pamphlets. What do you consider is the 
‘mil. total cost of operating your agency, exclusive 
of profit, on a 100% premium? 
> the ‘‘Witness: I think I can break it down and 
pro- talk commissions to you. Our average com- 
1 the mission in the office is 21.5, roughly. 
Tr on ‘Mr. Holz: All right. 
nable ‘‘Witness: We try to gear our profit to 
ns of 5% of that. In other words, 5 from 21 would 
) pay be about... 
: and ‘‘Mr. Holz: 16. 
rance ‘Witness: Yes. I think... . 
t the ‘Mr. Holz: All right. That 16% would 
per- include general operating, sales and service 
rage and administration expenses? 
used ‘‘Witness: That’s right. 
r the ‘‘Mr. Holz: What percentage of that 16 
would include salary for the agency? 
id I ‘‘Witness: Salary? 
Stott ‘‘Mr. Holz: Yes. 
— ‘‘Witness: Well, that’s hard—you mean 
my own salary? 
you ‘‘Mr. Holz: That’s right. 
awed ‘‘Witness: Less than 3%.’’ 


0.000 Now, how do you square that testimony 
with the testimony you just gave us? 


mony The Witness: I’m merely taking the infor- 


aring mation which is in the Stott Report, sir. 
I’m Mr. Holz: All right. Proceed. 

cript 

ques- By Mr. Danahy (cont’d) : 


Q. You are thoroughly familiar with the Stott 
Report, aren’t you? A. Yes, I am. 
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Q. And would you say that the Stott Repo 
corroborates the findings of the survey that yoy 
supervised? A. It follows very closely, yes. 

Q. Will you please tell us what the averag. 
agent’s profit would be if his salary was paid to, 
manager of an agency? 


Mr. Epes: Mr. Holz, may I interrupt just 
a second? I would like the record to show that 
we object to the question. 

Mr. Holz: You object to this whole line of 
testimony. I’m giving you an objection to 
this whole line of testimony. 

Mr. Epes: As well as the document itself, 

Mr. Holz: You’re objecting to everything 
this witness states and I’m giving you an 
exception. The record will show that. 

Mr. Epes: Thank you. I just wanted the 
record to show that. 

Mr. Holz: But I want the information. 


A. In our study, our average premium volume 
was $131,000. Out of that, our net profit to the 
agency as such was $2,659. In other words, two 
percent profit on premium volume. Allowed in 
there is the $6,500 salary as an expense for the 
full time principal of the agency. 

Q. Now in response to Mr. Holz’s question a 
moment ago. Does the data compiled and reported 
in the Stott Report support the interpretation Mr. 
Stott gave? A. Well, I don’t know as I clearly 
understood just those percentage figures. The 
Stott Report, as I stated, allows $10,000 for salary 
of management. And there was a profit over and 
above that figure in the $200,000 agency. 

Q. Now, will you tell us what your report shows 


as the average profit for different sized agencies! | 
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Mr. Holz: Let me interrupt just a minute, 
please. I think that you are computing the 
percentage on the wrong base. Mr. Stott tes- 
tified that in arriving at the three percent 
figure—and I’m now reading from page 354 
of the testimony in the Allstate Hearing. 
This is the question put to Mr. Stott by either 
Mr. Butler or Senator Kaplan. I think it was 
Senator Kaplan: 


“Q. Now, let me ask you this. You said 
your salary is 3% of the total? A. About 
3%. 

“Q,. What is that? Three percent of what? 
A. Of $300,000. I think last year the salary 
I actually drew was a little under $10,000.’’ 

So the $300,000 is the basis of the computa- 
tion, not the profit that you speak of. Appar- 
ently it’s on the amount of business that they 
did rather than the profit. And that’s how 
the three percent was computed. That’s the 
testimony. I’m merely reading to you what 
the record shows. 

The Witness: That may have been, sir, but 
at the time the Stott Report was made, the 
question of the drawing of an individual or 
a partnership doesn’t enter into the factor 
because they have to pay—you can’t divide 
what is a reasonable charge as salary for 
Management and what is profit over and 
above that. And I’m merely point out— 

Mr. Holz (Interposing): Wait a minute. 
I want to call your attention to some more 
of the testimony on that subject because he 
goes into that at great length and he says 
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that, at the time of the report, as I recall it, 
the examiners determined that there should 
be an allowance for salary as an operating 
expense because, as he put it, if he should 
die, his place would have to be taken by 
somebody who was at least as competent as 
he or better than he was. And therefore, it 
was a proper charge. So that they did con. 
sider that over and above the profit factor, 
The Witness: That is exactly my point, sir, 
At the time the study was made, the premium 
volume was $200,000. And they allowed a 
$10,000 salary as a charge, an expense against 
the agency. Whatever was left over and above 
that they called profit. And we have done 
exactly the same thing in our study, allowirg 
that they call profit. And we have done 
a $6,500 factor for salary, regardless of what 
the agent took in his particular situation. As 
a reasonable charge, the salary, and any profit 


over and above that was profit for the agency, | 


Mr. Holz: All right, I understand. Pro- 
ceed. 


By Mr. Danahy (cont’d) : 


Q. Mr. Schwab, will you please tell us what 
your report shows as the average profit for dif- 
ferent sized agencies? A. Well, in the under 
$100,000 agencies where an item of $4,800 was 
charged for proper salary of management, they 
showed a loss of $291.68. In the 100,000 to 200,000 
category where a salary charge of $8,000 was al- 
lowed, they showed a profit of $2,584. In the over 
$200,000 which is a very small percentage of the 


agencies countrywide, $14,135 was allowed for ; 


salary and there was $11,556 profit. 
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Q. Mr. Schwab, if the overall commissions were 
reduced five percent, how would the agents be 
affected? A. Well, in analyzing that in all our 
studies, all the agencies would show a loss. Inci- 
dentally, on the all agencies where the agency it- 
self shows a profit of $2,659, the individual take- 
home pay of the proprietor including profit was 
$8644. Now, a five percent reduction in commis 
sions—five percent based on the premium which 
is my understanding of what’s involved here—the 
loss would be $3,919.93 for the agency. And the 
individual full time proprietor would take home 
for his entire pay, profits and everything else, 
$3,338.16. And that category runs through all of 
the under 100,000, the 100,000 to 200,000 and the 
over 200,00. All agencies would show a loss at a 
five percent reduction and the take-home pay 
would be, even in the larger agencies for a full 
time principal, would only amount to $4,077. 


Mr. Holz: Mr. Schwab, are you referring 
now to fire insurance writings on dwellings 
alone or the agency figures for all writings? 

The Witness: I am talking about the 
agency figures for all writings because obvi- 
ously, sir, if you permit this to happen in this 
particular case, there is quite likely to be a 
flood of similar situations in all business. 

Mr. Holz: The figures that you are giving 
showing the projected profit or loss relate 
then to a general agency not confined to writ- 
ing fire insurance on dwellings? 

The Witness: That is correct. We do how- 
ever, have a breakdown in fire which is much 


worse and we would be very happy to give 
that to you. 
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Mr. Holz: I’d like to have them but yoy 
go on, Mr. Danahy. 


Q. Mr. Schwab, is there a breakdown in this 
survey for fire business alone? A. Yes. 

Q. And will you please explain just what this 
breakdown shows? A. Onthe fire and allied lines, 
on our overall average agency, the agency shows 
a profit of $441.01 on the fire line alone. Five 
percent reduction in commission on the fire busi. 
ness alone would create a loss of $1,592.74. Nov, 
incidentally, of course that factor is borne out by 
the Stott Report in which the fire operation in the 
Stott Agency was at a loss. 

Q. Mr. Schwab, are the actual commission; 
which agents receive less than the overall gross 
commissions? <A. Yes. 

Q. Will you please explain that? 


Mr. Holz: Yes. I want you to explain that, 
I don’t understand that. 


A. As far as I know, there is no agency that can 
come out on fire and allied lines with a 25 percent 
at the end of the year in spite of the fact that he 
may have a 25 percent contract with his company. 
There are various factors in that which develop. 
Number one, all of our agencies have a certain 
amount of brokerage business. It ranges froma 
very large amount in some agencies, it ranges 
down to practically nothing in others. On ou 
overall average, it amounted to approximately 
2.2 percent which would reduce the overall com- 
mission by that much. In addition to that, al 
agenciés find it necessary to write some business 
with other agents in their area. On which, of 
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course, they do not get the 25 percent. By that I 
mean there may be a customer who insists on 
x. Y. Z. Company rather than the company he has 
in his office. In addition to that, there are certain 
lines on fire and allied business where the com- 
mission does not come anywheres near 25 percent. 
Certain areas in New York City for instance. In 
other areas the commissions are considerably less. 
Sprinkler leakage is involved, things of that 
nature. So that while you may have a 25 percent 
contract with your company, there is no agency—lI 
make no bones in making that statement—there is 
absolutely no agency who can show that his dol- 
lars commission worked out to 25 percent of the 
premiums written for that company. 

Q. Mr. Schwab, on the basis of a $35 average 
premium in the dwelling house class, what would 
the average agent normally receive in dollars by 
way of commission? A. $8.75 if he gets the full 
25 percent. 

Q. Does your survey show a cost per policy for 
fire insurance? A. It very definitely does—$11.25. 

Q. That’s above what the $35 policy would 
bring, is that correct? A. That’s correct. 

Q. Now, does the Stott Report make any com- 
ment in relation to small premium policies? A. 
It certainly does. On page 88 of the Stott Report 
and I would like to quote it: ‘‘First it will be 
noted that no net profits are shown for any line 
of insurance on policies with premiums of less 
than $50.’’? Now, it also goes on to talk about the 
fire business and it says—this is on page 89, 
‘Turning from the averages for all lines to the 
indications for fire insurance, it will be observed 
that the allocations have been made separately 
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for new and renewal policies. In both groups, the 
smaller premium sizes predominate and the profit. 
able business is of insufficient volume to offset the 
cost of handling the remainder of the fire insy. 
ance writings. As a result, the line shows a log 
of $586 on 162 new policies and $310 on 357 re 
newal policies for an aggregate loss of $896.” 
Q. Well now, Mr. Schwab, on the basis of thege 
studies, will you tell us whether there is a profit 
or loss in the operation of the dwelling house 
business? A. I think that any student of agency 
cost—and I have been working on agency cost 
since about 1946—all students of costs in agencies 
agree that the dwelling fire business can only be 
handled at a loss in the insurance agency. 


Mr. Holz: May I interrupt at this point! 
This report that you are referring to is dated 
1950 and I presume that the information 
contained therein was obtained prior to 195 
or thereabouts. Was any filing made by any 
of the companies subsequent to this report 
seeking an increase in fire rates? Does any. 
body know? 

Voice: In the dwelling house class? 

Mr. Holz: Yes. I asked a very simple 
question. It calls for a very simple ap 
swer. Was any application made after the 
filing of this report which discloses the ter. 
rific losses which are being suffered by com 
panies writing fire insurance on dwellings! 
Was any application made for an increase in 
rates? 

Mr. Stanley: Mr. Holz, the loss was by the 
agents and not by the companies. And from 
a Rating Organization standpoint, it’s the 
company position that is represented by the 
filings. 
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Mr. Holz: Thank you, Mr. Stanley. That 
answers my question. 

The Witness: Mr. Holz, this is an informal 
hearing as I understand it? 

Mr. Holz: Very informal. Say anything 
you like. 

The Witness: I would like to make a state- 
ment on that. And I’ll admit it’s pure theory 
but I believe it will stand up. I believe that 
the companies are losing very substantially 
on dwelling house business but they don’t 
know it. And the reason that they don’t know 
is that they have no way of breaking down 
their clerical cost from dwelling house policies 
for anything else. And they are taking their 
average cost of handling business based on 
the premium, an average premium, which is a 
lot higher than the dwelling house class will 
produce. Therefore it doesn’t show in their 
figures that they are losing money. But, in 
my opinion, there can be no question that not 
only are the agents losing money on the 
dwelling house business but I believe very 
definitely the companies are. 


Q. Mr. Schwab, what is the average agency net 
commission for fire insurance? A. The average 
agency net commission—our report shows that 
the net commission was 18.9 percent of. fire in- 
surance business. I’m sorry—20.2. 

Q. What is, in your opinion, the rate of com- 
mission in the dwelling house class which an 
agency can expect to break even? A. Well, I 
think that just takes a little mathematics. If it 
cost $11.25 to write a policy and the $35 is the 
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average dwelling house policy, we’d have to haye 
a 32 percent in order to break even on dwelling 
house business. 

Q. Does the Stott Report show that the Stot 
Agency lost money on all their fire business? A. 
Yes, it does. We just covered that. 

Q. Are you familiar with the publication know, 
as ‘‘Rough Notes’’? A. Yes, sir, I am. ‘‘Rough 
Notes’’ Publishing Company is a well known trade 
magazine, They put out a trade magazine. They 
also are large suppliers of paper supplies to 
agents. And they have been interested for many 
years in agency cost. And they have periodically 
put out a cost study. And the most recent one 
was in 1956. 

Q. Have you got a copy of their recent cost 
study? A. I have some photostats here. 

Q. And does this cost study put out by ‘‘Rough 
Notes’’ corroborate your report? A. Yes, it does, 
It runs very close. If you take the $125,000 agency 
—they break it down in categories there by size of 
agencies and the $125,000 comes nearest our aver- 
age agency figures—and allowing the salary for 
management which we did, their net profit on that 
agency is $1,028 compared to our $2,000 figure. 
And the average take-home per principal was 
$9,342. 


Mr. Holz: Is that $9,342 over and above the 
salary? 

The Witness: No, sir. That’s including sal- 
ary and profit. 

Mr. Epes: I would suggest that the report 
itself is the best evidence and should be in 
the record. 

Mr. Holz: It probably will be. Are you 
going to offer the copy? 
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Mr. Danahy: Yes, definitely. 

Mr. Holz: Well, let’s offer it and it will 
speak for itself. 

Mr. Danahy: I offer it in evidence. 

Mr. Epes: Same objection on the ground 
of irrelevancy. 


(Cost Study entitled ‘‘What It Costs To 
Run An Insurance Agency’’ received in evi- 
dence and marked ‘‘Ex. R-7, 2-27-57, sw’’.) 


Mr. Holz: So that the record may be clear, 
I understand, Mr. Epes, your objection to this 
whole line of testimony, to the witness’ testi- 
mony, and any exhibit offered. I’m accepting 
it and overruling your objection and granting 
you an exception to this whole business. 

Mr. Epes: Thank you, Mr. Holz. 

Mr. Holz: And as I said at the outset of 
the hearing, I want all the information I can 
get. And I want the agents, the brokers, the 
companies and the Rating Organization to 
have every opportunity to present their story. 
And this is going to be the opportunity that 
they will have. 


Q. Mr. Schwab, did you make any special ex- 
amination of New York agencies in addition to the 
full countrywide survey that you made reference 
to? A. Yes, we did. 

Q. And how do the results in your examination 
of New York agencies compare with the overall 
countrywide experience? A. The results were 
very close. As a matter of fact, the profit was a 
little lower in the New York Group than it was 
countrywide. I have this exhibit here if you want 
to put it in evidence. 
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Mr. Holz: Yes, put it in evidence. 
Mr. Danahy: I offer it in evidence. 


(Report entitled ‘‘10 Agent Control Group 
Average, 1951-1952, Report of Operation” 
received in evidence and marked ‘“‘Ex. Rg 
2-27-57, sw’’.) 


Q. Mr. Schwab, you are familiar with the inde. 
pendent filing under discussion here at this hear. 
ing, aren’t you? A. Yes, in a general way, I am, 

Q. What is the actual affect in dollars to the 
agent as a result of the independent filing under 
discussion? A. Well, I think— 


Mr. Holz: His income obviously would be 
cut. There’s no question about that. 

Mr. Danahy: Well, I would like him t 
develop that—how much and what affect. 


A. On the $35 premium at 25 percent, the agent 


would receive $8.75. At ten percent reduced filing, | 


it would be $31.50. At a 20 percent commission 
rate, he would get $6.30 or a loss in dollars of 
$2.45. But more important, I think, the loss to 
the agent would be 28 percent of his commission. 

Q. Mr. Schwab, when I was making my opening 
statement Mr. Holz, in substance, asked me why, 
under these circumstances, do agents do business 
with the North America Companies. 


Mr. Holz: No, I didn’t say that. I said, 
‘Why do agents want to sell fire insurance on 
dwellings if they’re losing so much money on 
it?’’? I didn’t talk about the North America 
Companies. 
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Q. All right, I’ll take that question first. Can 
you answer that question? A. I believe that up 
until we started making these studies that very 
few agents were aware of actually what it cost 
them to handle business. And most agencies have, 
in addition to their dwelling house business, have 
other commercial lines and so forth. And in the 
end, as shown by our reports, they are able to 
come out with a profit which is their main objec- 
tive. I think I might say that my own extreme 
interest in this agency cost business arrived from 
the fact that in my territory in Staten Island my 
business is almost entirely personal business— 
dwelling house. And I very definitely knew what 
the pinch was on the thing and set out to find out 
what we could do about it. 

Q. Well now, I’m going to ask you in view of 
the decreased profit contemplated by this inde- 
pendent filing, why in your opinion do agents do 
business with the North America Companies? 


Mr. Holz: Wait a minute. I don’t think 
I want to know why they want to do business 
with the North America Companies. That 
doesn’t concern me. 

Mr. Danahy: Well, why they accepted this 
independent filing. I think it will show why. 
There must be some reasons why. 

The Witness: Well, I don’t know whether 
I can— 

Mr. Holz: Do you do business with the 
North America Companies? 

The Witness: I used to, sir. I do not at 
the present time. 

Mr. Holz: Well, I don’t know how this man 
is qualified to say what another man does. 
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Bring a North America agent here and let 
him tell us. How can he tell you what another ere 


man is doing? to el 
Mr. Danahy: He was formerly a North 8! 
America agent. Q. 
Mr. Holz: Well, that was before this filing? give 
The Witness: Yes. bus! 
Mr. Holz: So that the filing today would we ¢ 
have no relation to his experience. the 


Mr. Danahy: No, but as an expert on 
agencies, he knows why certain agents do ™% 
certain things. may 

Mr. Holz: Well, I don’t think I would take 4 
his testimony. If you want to bring a man ” 
who is personally selling for the North Amer. 
ica and he can tell us why he does business or 
why he doesn’t do business, I’ll accept it. But 
why should this man venture an opinion on 
another man’s state of mind? 

Mr. Danahy: Well, excepting that he dis. 
cusses these problems with other agents. 

Mr. Holz: Put it in the record. I'll pay 
no attention to it. Put it in. 


1469 


L170 

Q. Well, will you give us your opinion? A. 
Well, in my opinion, there are many factors in- 
volved. An agent may very definitely need the 
other facilities of the Insurance Company of 
North America to place some of his larger risks. 
He may need them on a casualtywise basis, and 
therefore is willing to go along with a reduced 
income in the matter of dwelling house business. Q 
In addition to that, he may feel that some of his Am 
customers are influenced by the advertising which —_sior 
the North America Company does in his local 48 








let 
her 


rth 
ng! 
yuld 


on 
do 


take 
man 
ner- 
S$ OF 
But 
1 on 


dis- 


pay 


3 in- 
the 
y of 
isks. 
and 
uced 


ness, 
f his 
Thich 
local 





THE INSURANCE INDUSTRY 


Arthur L. Schwab—Direct 


newspaper and may feel that he has to offer that 
to enable him to maintain the rest of the client’s 
business. 

Q. When the North America Companies are 
given a rate cut, does that affect the dwelling house 
business only? A. Well, no. Because obviously 
we are in a business where we try to handle all 
the hazards—take care of all the hazards of an 
insured. And involved in a cut rate on dwelling 
may be the balance of the insured’s business. He 
may demand that he get this cut rate on his 
dwelling. And if he doesn’t get it, he may threaten 
to take his business to some other agent. 


Mr. Holz: Now, wait a minute. That’s 
a little too fast for me. Your question as I 
understand it was that if.a filing is approved 
reducing the rate on fire insurance of dwell- 
ings, that would also automatically reduce 
the rates on other types of insurance. Was 
that your question? 

Mr. Danahy: No, not automatically. But 
it would affect the other larger business in the 
sense that an agent who would get this loss 
leader, so to speak, would be able to pick up 
other business with it and it would be an 
indirect loss to the agent who wouldn’t go 
along with it. That’s the gist of our complaint 
here—that this is an unfair trade practice. 

Mr. Holz: I see. All right. 


Q. Mr. Schwab, are you familiar with the North 
America contract whereby the 25 percent commis- 
sion is given to so-called contract agents? A. In 
a general way, yes, sir. 

Q. Were you in 1948 an agent of the North 
America Companies? A. Yes, sir. 
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Q. And did you have negotiations at that time 
pending with the North America Companies jy 
regard to one of these so-called contract agencies? 
A. We had several informal verbal conferences 
yes, sir. : 

Q. Well, will you tell us from your point of view 
why you didn’t go along and accept one of these 
so-called 25 percent contract agencies? A. Well 
the basic reason was that it would have necesgj. 
tated upsetting our entire fire insurance opera. 
tion. In other words, the amount of volume we 
would have had to give to the Insurance Company 
of North America would have necessitated taking 


a large volume of business from some of our other | 
companies. At that time, we were quite heavily 


involved in beach property on Staten Island and 
we needed the facilities of all our companies for 
that. We therefore could not entertain such a 
suggestion as was recommended to us. 

Q. In other words, this 25 percent commission 
is strictly a volume commission, is that right? A, 
That was the impression that I got, yes, sir. 

Q. Is it your opinion that the real substance 
of this so-called North America contract was an 
offer to pay 25 percent commissions if the agent 


would give the North America a volume of pre- | 


miums which the North America demands and 
which must be select business? A. That was my 
understanding when we had the discussions. 

Q. Is it customary for an agency to represent 
several fire companies? A. Yes. 

Q. That’s pretty much the practice throughout 
the state? A. Yes. 

Q. As many as six, seven or ten or eleven, is 


that right? A. Previously they used to run 1b , 
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90. Most agencies are trying to cut down the 
number. But I would say an even dozen would be 
a pretty good average. 

Q. Well, we’ll take an agency that represents 
six fire companies, five of them paying 25 percent 
commission and North America who only pays 20. 
Would that agency have to perform the same 
services for all of these companies? A. He cer- 
tainly would. He would also have to go further 
than that. He would have to perform the same 
services for his North America customers as he 
performed for his other customers even though 
he was not getting the compensation. 

Q. In other words, is it fair to say that the 
North America Companies in substance would be 
riding along on the commission paid to the agency 
by the other five companies? A. I would think 
that’s very definitely a fair statement. 

Q. Would you consider this an unfair competi- 
tive practice ? A. Yes, sir, I do. 

Q. Do you consider it an unfair trade practice? 
A. Yes, sir. 


Mr. Danahy: You may examine, Senator. 

Mr. Kaplan: I would like to ask a few ques- 
tions. 

Mr. Holz: How long will you be, Senator? 

Mr. Kaplan: I won’t be over ten minutes. 

Mr. Holz: Go ahead. 


By Mr. Kaplan: 


Q. I want to get one or two things clear here. 
You said that a five percent cut in agency com- 
mission is the equivalent of a 28 percent cut in 
the commission? A. Yes. I point out that the five 
percent cut is on the premium basis and you are 
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reducing the premium item by ten percent so that 
your commission actually comes out at a reduction 
of 28 percent to the agent. 


Mr. Holz: He testified to that a minnte 
ago. Please don’t repeat that, Senator. The 
testimony is in. I understand that. 


Q. Now, you testified, Mr. Schwab, to a differ. 
ence between what you characterized as ‘‘grogg 
commissions’? to an agent and ‘‘net commis. 
sions’’. And then you were asked questions with 
respect to whether this cut in commission would 
mean a profit or loss to the agent. I think yoy 


testified that the cost of writing a fire policy was | 


$11.25, is that correct? <A. Yes. 

Q. And you also testified that on the basis of an 
average.premium of $35, you might get $8.25? A 
$8.25. 

Q. Now, would there be a loss to the agent even 
if you take the gross of 25 percent commission 
into consideration and not the net? 


Mr. Holz: He said he’d have to get 32 
percent to break even so the answer obvi- 
ously would be ‘‘Yes’’. 

Mr. Kaplan: I’m not sure he said to break 
even on the net or gross basis. 

Mr. Holz: Was that 32 percent on a gross 
or a net basis? 

The Witness: Well, that’s a gross basis 
actually. 

Mr. Holz: The 25 percent is on a gross 
basis, isn’t it, that yoy’re getting now? 

The Witness: Yes, sir. 
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Mr. Holz: So that unless your agency’s 
commissions on a gross basis increased to 32 
percent, there’d be a loss? 

The Witness: That’s correct. 


Q. You testified, I think, Mr. Schwab, that in 
1948 or 1949 you were offered one of these con- 
tracts by the North America Companies? A. Yes, 
sil. 

Q. And was that a contract for fire business? 
A. Yes. 

Q. What rate of commission were they willing 
topay you? A. 25 percent. 

Q. Are you sure that that is the rate of com- 
mission that they were willing to pay you in 1948 
if you signed one of these agency agreements? 
A. Lam quite sure, yes. 


Mr. Kaplan: I would like to call your at- 
tention, Mr. Superintendent, to the contention 
that has been made here—that this applica- 
tion was entirely due to the fact that the 
companies increased commissions in 1952. 
And early in 1953 they have come in and, 
instead of conforming to that so-called in- 
crease, they came in here with an application 
for a reduction in rates. I would like the 
record to indicate clearly that they’ve got the 
horse in back of the cart. That it is our con- 
tention that the first company that intended 
to and attempted to and did increase the rate 
of commission on dwelling house classes was 
the North America Company in 1948 and in 
what followed in 1952 and 1953 was simply 
1949 in the State of New York. And that 
an effort on the part of companies to offset 
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what had been going on here in the State o 
New York for four or five years prior to 1959 


Q. Did I understand you, Mr. Schwab, to gay 
that you refused to sign that agreement? A 
That is correct. 

Q. Well now, in this formal agency agreemen} 
which has been marked Exhibit— 


Mr. Kaplan: Mr. Epes, has that been of. 
fered in evidence, the formal agency agree. 
ment? 

Mr. Epes: Which one, the contract agency} 

Mr. Kaplan: Yes. We have an old mark 
here. It was probably from some other hear. 
ing. 

Mr. Epes: It has never been put into ey. 
dence. 


Q. In this formal agency agreement, Mr, 
Schwab, the agent agrees, ‘‘1. To represent the 
company in matters pertaining to and within the 
jurisdiction and scope of the ‘Agency Agreement’ ’ 
now in effect between the Company and the 
Agent;’’ Is that what an agency normally does; 
for all of the companies in the agency? A. That, 
is correct. 

Q. ‘*2. To cooperate with the Company in the 
maintenance of a high standard of efficient and 
honorable service to the insuring public;’’ Is that | 
what the agency does for all of the companies in 
the agency? A. Yes, sir. | 

Q. Do you know of any different standard of 
efficiency and honorable service insofar as your 
work was concerned for the North America Con: ' 
panies—different from any standard that you, 
maintained for the other companies in your, 
agency? A. No, sir. 
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Q. ‘‘To maintain an office which is essentially 
self-sufficient to the end that special service facili- 
ties will not be required of the Company except 
in extraordinary cases ;’’ What does that mean to 
yout! A. Well, I’m not too sure. I assume that 
they are referring to engineering surveys, some- 
thing of that nature. 

Q. Is that special agent’s service? A. Well, 
some companies operate it on the special agency 
basis. Others have actual engineers for that. 

Q. Well now, when you have a number of com- 
panies in your agency, you have a special agent 
usually coming in to see you from each one of 
the companies? A. Yes, sir. 

Q. If you have ten companies in the agency, 
does that mean that, periodically, ten special 
agents will visit your agency? A. Yes. 

Q. I read to you from page 110 of the record— 
Mr. Superintendent, the bottom of page 109 which 
is Mr. Heilman’s statement: ‘‘And finally, he 
must maintain an office which is essentially self- 
sufficient so that he will not call upon the company 
for certain services, technical services— engineer- 
ing services’ we call them. Now, these functions 
which he is required to perform, if “you examine 
them, you will see are essentially the things that 
a field man is required to produce for the com- 
pany ...’’ How many field men visit an agency 
in the course of a year representing these various 
companies? A. That can vary very greatly, sir. 

Q. And if you had any special problems does an 
agency have any difficulty in getting into consulta- 
tion with one of a dozen field men who may come 
into his agency from time to time? A. No. 

Q. When you talk about engineering service, 
or when you talk about a field man’s service, what 
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does he do? You have a line, and you’re interesteg 
in getting the proper and fair rate, does that fielg 
man usually help you work it out? Does he help 
you analyze the schedules? Or what does he do} 
A. Yes. If you have a schedule problem. (Of 
course, on dwelling house business there is no such 
animal because it’s minimum rated. You have no 
rate problems at all. 

Q. I see. We’re dealing with class rates? A, 
That is correct. 

Q. You don’t have any need for engineering 
service on class rates? A. Very seldom. 

Q. Well now, ‘‘To produce for the Company a 
minimum annual volume of Fire Department pre. 
miums as may from time to time be stipulated in 
amount and distributed over classes as agreed 
upon, such stipulation to be considered a part of 
this Agreement;’’ Well now, ordinarily in the 
operation of an agency where you represent say 
seven or eight or ten companies, I assume it’s 
entirely within the agent’s control as to just how 
he will distribute his business, is that right? A 
Yes, sir. 

Q. And what classes he will distribute, is that 
right? A. That is correct, yes. 

Q. Well now, what is it that the North America 
Companies wanted you to do in order to increase 
your commission to 25 percent on volume of busi- 
ness? A. Well, basically they wanted an increase 
in volume as I understood the offer. 

Q. Can you recall roughly what volume you 


had been given them and what it is they demanded | 


you increase it to? A. Well, I think at that time 
we were operating at about an $8,000 volume with 


the North America and they wanted 25, as I under: | 


stood it. 
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Q. And in order to give them 25, I assume it 
would have been necessary for you to take dwell- 
ing house business away from their competitors? 
A. Yes, it would. 

Q. Who were in your agency? A. That’s right. 

Q. Well now, on the question of distribution of 
business, May a company in your agency or any 
other agency refuse to take any line that you might 
submit? A. Oh, certainly. 

Q. They don’t agree to take every line that 
you submit? A. Oh, no. 

Q. You have no agreement with any company 
under which you can give them anything that 
you place? A. That’s right. They have the right 
to reject anything. 

Q. Does it follow from that then that every 
company in your agency has the right—and every 
other agency as far as you know—to select what 
classes of business it will accept from your 
agency? And what’ class or kind of risk it will 
except from your agency? A. Oh, yes. That’s 
their privilege. 

Q. Is it also a fair statement that before this 
contract was offered to you that the North Amer- 
ica Companies had a right to turn down any busi- 
ness that you may have offered to them? A. Not 
only had the right but they exercised it on occa- 
sion. 

Q. Well then, this so-called formal contract pro- 
vided that you were to give them a volume of busi- 
ness which they characterized as a ‘‘balanced 
book’’. Did they always have that right of select- 
ing business while they were in your agency be- 
fore they offered you that contract? A. Oh, yes. 

Q. For the reasons that you’ve given here to- 
day, Mr. Schwab, was that the basis of your opin- 
ion when this was offered to you in 1948 that 


2445 
1495 


1496 


1497 





2446 
1498 


1499 


1500 





THE INSURANCE INDUSTRY 


Arthur L. Schwab—Direct 


essentially it was a contract by which you would 
agree to take business away from their competi. 
tors and give them a higher volume? A. My m. 
derstanding was that it was just a volume change, 
That’s all. 

Q. And was that basically the reason that yoy 
refused to sign it? A. Oh, yes. 


Mr. Kaplan: That’s all. 

Mr. Holz: Mr. Epes? 

Mr. Epes: Yes. 

Mr. Abrams: Mr. Superintendent, I'll give 
you the broker’s aspect, too. 

Mr. Holz: Let’s go off the record a minute, 


(Off-the-record discussion.) 


Mr. Holz: How long will you be, Mr, 
Abrams? 
Mr. Abrams: I don’t think I’ll ask hin 


more than three or four questions, Mr. Super. ' 


intendent. 
Mr. Holz: All right. Let him ask three or 
four questions. 


By Mr. Abrams: 


Q. Mr. Schwab, are you also a licensed insur. 
ance broker? A. Yes, I am. 

Q. Do you conduct an insurance brokerage 
business? A. Not as the term is generally con- 
sidered. The brokerage license is for any special 
line that I might have to place outside of my ow 
agency company. 

Q. Are you familiar with the cost of operating 
an insurance brokerage business? A. No. I have 
made no study of that. 
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Q. Do you believe from your knowledge of the 
business that it would cost a broker as um com- 
parable to at least what it costs an agent to oper- 
ate his office in handling dwelling house business 
for his assureds? A. I believe that the cost would 
run practically identical, yes, sir. 

Q. Do you believe it might be more—handling 
purely a dwelling risk where he doesn’t have the 
opportunity of getting more insurance from an 
assured for whom he’s only handling a dwelling 
risk? A. I couldn’t answer that. 


Mr. Abrams: All right. That’s all. 

Mr. Holz: All right, Mr. Epes. 

Mr. Epes: Mr. Holz— 

Mr. Holz: Your objections, incidentally, 
relate also to the examination of Mr. Abrams 
and the testimony elicited. 

Mr. Epes: Yes. Thank you, Mr. Holz. I 
would have liked to have said that. And also 
I would like to add to my objections that I 
have not interrupted the witness question by 
question in deference to your ruling. But I 
would like the record to show that my objec- 
tions went not only to relevance but, in the 
case of many of the questions, it went also 
to the competency and the materiality because 
there was a great deal of hearsay and specula- 
tion and opinions without foundation and 
questions which called for legal conclusions. 

Mr. Holz: Mr. Epes, so that the record 
may be clear, you may consider that you 
would have made the objections to each spe- 
cific question and when you come to pointing 
them out in your brief, you may consider 
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that the objections were made, overruled, and 


exception granted on any question that yoy 
see fit. 

Mr. Epes: Thank you. 

Mr. Holz: But before you cross-examine, 
should we not have this contract in evidence! 

Mr. Kaplan: Well, I would like to offer it 
for the purpose of identification. 

Mr. Holz: Well, I think it ought to be in 
the record. Well, I offer this as an exhibit 
of the Superintendent. 

Mr. Epes: We have no objection, Mr. Holz, 

Mr. Holz: Mark this as Exhibit Number 
One of the Department, please. And, that 
way, neither of you are bound by it. I just 
want it for the record. 


(Agent’s Agreement with the Ins. Co, of 
North America (blank form) received in evi- 
dence and marked ‘‘D-Ex. #1, sw, 2-27-57’) 


Mr. Epes; May we proceed now, Mr. Holz! 

Mr. Holz: All right, may we proceed. 

Mr. Epes: Mr. Holz, I would like to make 
this statement. We do not intend to cross. 
examine this witness; we consider his testi- 
mony completely irrelevant to this hearing; 
we feel that this ecursion into the cost of 
agency operation and into the question of 
what is a fair commission is completely be- 
yond the scope of this hearing and for that 
reason we do not desire to ask any questions 
on the subject, however, I would like it to be 
clear that in waiving cross-examination we 
do not necessarily agree or disagree with any- 
thing which this witness has said. 
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Mr. Holz: I understand your position com- 
pletely. 

Mr. Epes: Thank you. 

Mr. Kaplan: May I ask one more question 
of Mr. Schwab? 

Mr. Holz: Yes. 


By Mr. Kaplan: 


Q. In 1948 or 1949 when this form of contract, 
Department’s Exhibit #1, was offered to you what 
commissions had you been receiving from the 
North America Companies prior to that on dwell- 
ing house business? A. Well, at that time we 
were receiving a twenty per cent commission on 
direct written business and we were also receiving 
a five per cent overriding on business written 
through the New York office. Actually in the 
Insurance Company of North America it amounted 
to about a seven per cent basis on our written 
premiums so that our net income from the North 
America was approximately twenty-seven per 
cent at that time. 

Q. That’s in 1948-49? A. That’s correct. 

Q. And was this contract that was offered to 
you a contract which provided for a twenty-five 
per cent commission on direct business? A. 
That’s correct. 

Q. Instead of the twenty that you were getting? 
A. That’s correct. 

Q. If that contract had gone into existence and 
you had continued with him would that have 
meant instead of 2744 per cent commission that 
you had been getting before that you would have 
gotten 32144 per cent? A. I don’t know, we didn’t 
get that far. 
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Q. But it did provide for five per cent addition} 
A. Yes, that’s correct. 


Mr. Danahy: One question. 


By Mr. Danahy: 


Q. You made reference to overriding commis. 
sions back in 1948? A. Yes, sir. 

Q. Did I understand you correctly that wa; 
given to you without any work or effort on you 
part at that time? A. Yes, sir. 

Q. Yes. In other words, they called them over. 
riding commissions but in substance were bonuse 
they gave you at that time, is that right? A. 
That’s right. 


Mr. Danahy: That’s all. 

Mr. Holz: Mr. Schwab, are you able from 
your experience in operating your agency to 
tell me what increase there was in the cover., 
age of dwellings between the years 1950 and 
1956 for the same property where the insur. 
ance would increase percentage wise, or in 
dollars, or average, which ever way you want 
to give it to me. 

Witness: No, I don’t believe I could an 
swer that. 

Mr. Holz: Let me ask you a few questions 
and see if we can come to some conclusion. 
Would you say the average dwelling house 
insured in 1950 was for eight or ten thousand 
dollars; would that be a fair figure? 

Witness: I would think it would be some 
where in that neighborhood in my territory. 
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Mr. Holz: That’s what we’re talking about 
in your territory. I don’t expect you to tell 
me about other areas and that’s why I’m 
confining it to your area. Would you say 
that in 1955-56 the same buildings that were 
insured for eight or ten thousand dollars 
carried the same amount of insurance in 
1955-56 or was that insurance increased? 

Witness: A good many of them are up. 

Mr. Holz: Are up? 

Witness: Up. 

Mr. Holz: You mean the insurance was 
increased? 

Witness: Yes. 

Mr. Holz: Have you any idea percentage 
wise how much that increase was? 

Witness: I don’t think I could give you 
a flat average on that because some went up 
quite a bit and some haven’t raised up at all. 

Mr. Holz: From what to what would you 
say? 

Witness: Well, I would think that our 
average is now on the same dwellings that 
run around $12,000. I might point out that 
we in our office took the opportunity because 
we found it very difficult in many cases to 
get our insurance to increase. When the 
rate reduction came through several years 
ago on fire insurance we automatically in- 
creased the policy to take care of the differ- 
ential in premium because we felt our pre- 
mium needed the additional coverage. 

Mr. Holz: The net result of that opera- 
tion was that dollar wise you received the 
same amount of money whether the rate was 
20 or 25 per cent? 
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Witness: That’s correct. 

Mr. Holz: You’re not in a position t 
tell me how much more underwriting you are 
now involved in without any additional ex. 
pense?... Let me withdraw that .. . Where 
the insurance on a dwelling is increased let 
us say from ten to twelve, from ten to fifteen 
thousand dollars, that doesn’t involve any 
additional expense as far as the operation 
of your agency is concerned, does it? 

Witness: It depends upon what time the 
addition is made and also, of course, contact 
has to be made with the insured to discuss 
the increase etc., so there is considerable 
expense involved in that. 

Mr. Holz: You say there is considerable 
expense? 

Witness: Yes. I think you’re referring 


to the actual typing of the policy. It costs, 


no more to type the policy whether it is ten 
or twelve or whether it is a hundred thousand, 

Mr. Holz: You don’t need more employees 
because you’re increasing the rate from ten 
to twelve, is that so? If you have a hundred 
policies that you’re writing, whether the 
insurance is ten thousand, twelve or fifteen 
thousand, the cost of preparing the policy, 
servicing the policy and doing everything in 
connection therewith, doesn’t change simply 
because the coverage has increased does it! 

Witness: Yes, it does. I pointed out that 
the actual physicial typing of the policy if it’s 
typed at one time at eight and another time 


at twelve, no, but if the change is made in 


mid-term ... and I would also point out 
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Arthur L. Schwab—Direct 


when the rate reduction came through with 
those endorsement forms that were worked 
out, we were in a position of having to hire 
more people just to give back money. Cer- 
tainly if you add on during the term of the 
policy there is additional work. The Stott 
report indicated that very clearly that the 
typing of the endorsement is almost as costly 
because its billing and all your bookkeeping 
procedures and everything through there, so 
that, that situation is. Now, if you wait until 
the policy renews and then increase it, the 
actual physicial work on the policy itself is 
no more, but the work involved on the part 
of the agent in getting the increase from 
the insured. 

Mr. Holz: You wouldn’t be in a position 
to say whether the increase in costs parallel 
the increase in coverage or whether it was 
more or less than the increase in coverage? 

Witness: I am in a position to give an 
opinion. Our costs are going up much faster 
than the increase in coverage. 

Mr. Holz: But you have no figures that 
you can give me that would substantiate that 
opinion? 

Witness: No, except that the actual cost 
of payroll and everything else in my office. 

Mr. Kaplan: Just one thing I want to get 
clear for the record. 

Mr. Holz: All right. 


By Mr. Kaplan: 


Q. Mr. Schwab, this period of time that the 
Superintendent refers to, that would be 1950 and 
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1522 Arthur L. Schwab—Direct 


at the present time, the costs of operation of yoy 
agency increased or reduced? A. They have gone 
up. 

Q. Does that mean increased payroll, and rent, 
and other necessary items in the operation of 
your agency? A. Everything that we have costs 
more, yes. 

Q. As far as you know from your study of the 
situation is that true of the agency in general! 
A. Oh, yes, there is no question about that. 

Q. You’re not an exception to the general rule} 
1523 A. Oh, no. 
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EXHIBIT 23 
WOKTH AMZRICA COMMISSION 
FETMENY — SUPERTIRNOENT 's = 
AGREEMENT 
(bereinafter called the Company), and j 
Agent of sald Company at » (hereinafter called the Agent), 


WITNESSETH : 


THAT, in consideration of the compensation hereinafter named, the Agent hereby agrees: 


1, To represent the Company in matters pertaining to and within the jurisdiction and scope of the “Agency 
Agreement” now in effect between the Company and Agent ; 

2. To cooperate with the Cotnpany in the maintenance of a high standard of efficient and honorable service 
to the insuring public ; 

4. To produce for the Company a minimum annual volume of Fire Department iums as may from 


time to time be stipulated in amount and distributed over classes as agreed upon, auch stipulation to be con- 
sidered 6 part of thio Agreement ; ze ” 


4. To maintain @ satisfactory credit relationship with the Company, it being understood that monthly 
account balances shall be payable forty-five days following the month in which business le written ; 


5. To maintain an office which is essentially self-sufficient to the end that special service facilities will not 
be required of the Company except in extraordinary cases ; 


And in consideration of the foregoing the said Cumpany agrees to allow the said Agent the following 


, to wit; 
SECTION I 
Twenty-five per cent (25%) commission on Fire Department Agency premiums on Fire and Allied Lines 
(e Auto and Inland Marine business) written and accounted for by the Agent, less return premiums 
and pi for reinsurance placed by or at the request of the Agent, applying to risks located within 


The above commission js not applicable to the following classes, to which the Company scale of commission 
as may be promulgated from time to time shall apply : 


1. Business written through pools and syndicates in which the Company is a participant. 
2. Rain Insurance and Hail Insurance on Growing Crops. 


3. § contracts, such as Coastal Extended Coverage (Wave Damage), the Selected Farm Policy, and 
Shore which may be so declared by the Company. 


4, Br and Service business. The Brokeraye «cale of commission will be that promulgated from 
time to time by the Company for the territory in which the risk is located, less statutory ur designated 
countersignature fee. 


5. Reporting Cover business other than contracts written on intra-state forms and covering risks located 
within the territorial limits of this Agreement 


SECTION II 


It is uncle: stood and agreed that the Company shall alse allow the Agent a contingent commission of ten 
per cent (10%) of the net earnings of said Fire Department Agency premiums to which the above 25% 
commission is applicable on an earned prentium basis for each contingent year ending on the last day of 


, the said contingent commission to be computed according to the 
following formula ; 


INCOME 
1. Net Premiums Marned* during the current contingent year 
2. Losses outstanding at the end of the preceding contingent year. 
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Department Ewhibit 1 


OouUTGO 
1, Losses paid during the current contingent year. 
2. Losses outstanding at the end of the current contingent year. 
3. Deficit, if any, of the previous contingent year (to be carried forward one year only). 


4. For the purposes of this Agreement a charge of 45% of the net premiums earned® during the current con. 
tingent year ; this chafge to include commissions, taxes, loss adjustment expense, Com: over 
expenses of Rating Audit Bureaus. ) pany overtand, ei 


The excess, if any, of income over outgo shall be the net earnings for the year ; the excess, if any, 
over income shall be the deficit for the year” - : Wen 


* The term “net premiums earned” wherever used herein shall mean that part of the above mentioned Fin 
Department Agency premiums, less return premiums and agency reinsurance premiums, written and accounte/ 
for by the Agent du the current contingent year and the two preceding years, which is earned during tiy 
current contingent year by the application of the following formula: 

Ys of Net Agency Premiums written during the current contingent year 

Ys of Net Agency Premiums written during the year immediately preceding the current contingent year 

Ys of Net Agency Premiums written during the second year immediately preceding the current continge: 


SECTION III 


year 
It is cored thet at the expiration of each contingent yeat the contingent commiasion statement will 
on 


Company from its records and submitted to the Agent for approval. Upon agreement 
amount found to be due and after all balances of tle contingent period have been paid by the Agent, 
Company will then remit the amount of contingent commission. 


SECTION IV 


Should the “Agency Agreement” or this Agreement be terminated prior to the expiration of the contingent 

, the contingent commission is not to be cammeend until the end of the full con t a and then accord. 
te the formula as provided in this Agreement. It is agreed that upon termi of this the 
contingent commission period shall continue yearly for two contingent pas following the of the con. 
tingent year in which this Agreement is terminated, and the Agency shall then be entitled to any further coe. 
tingent commission computed yearly according to the formula provided in this Agreement. 


Tt is further agreed that should the cancellations, return premiums and agency reinsurance premiums o! 
the termination or either of the ensting final closing years exceed the e Agency premiums written, the amoun 
of such excess shall be deducted in its entirety {rom the earned premium eredit accruing in that year according 


SECTION V 


It is understood and acknowledged by the Company and the Agent that, as to other than the said “Agency 
Agreement,” this Agreement abrogates arid supersedes any contract, eee or understanding whether 
ee herein, so far as affecting the points covered by 


It is understood that this Agreement shall continue from year to year unless and until terminated by either 
party at any time by written notice. 


IN WITNESS WHEREOF, this Agreement has been signed in duplicate by the parties hereto, th 
Sete crccncenctareg-vepnemenrntin ranes 


Witness: aoe “ ce.tmnsnecatenes stbtvte'. cients dasanhoes ceneinastecheadiadneinsnminatsttianennsitdlis 
iasitial saci ead 
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EXHIBIT 24 


EXTRACTS FROM NORTH AMERICA COMPANIES! 
APPLICATION FOR LEAVE TO FILE A BRIEF 
AMICUS CURIAE IN THE COURT OF APPEALS 
IN THE ALLSTATE MATTER 


The need for judicial review by the Court of Appeals 
of the issues in these matters was recognized by the North 
America companies in their application before the Court of 
Appeals for leave to file a brief amicus curiae in the All- 
state matter. This application was dated May 12, 1959 and 
granted. The following are extracts from the application: 

“The propriety and importance of an 

amicus brief on this appeal stems from the 

fact that there is now pending a like pro- 

ceeding involving the North America com- 

panies in which similar questions of law 


and fact are in issue. 


% + & 


"A central issue involved on this appeal 
is whether the independent filing of the All- 
state Insurance Company for fire rates on 
dwelling houses was within the standards of 
Article VIII of the Insurance Law of the State 
of New York. *### Obviously a decision by this 
Court on the questions involved might affect 
the outcome of the similar proceeding relating 
to the North America Companies.” 


Both proceedings for judicial review (Allstate and 
North America) were proceedings brought against the Superin- 
tendent of Insurance as respondent, to review his decisions 


in those matters. The North America companies and Allstate 


47932 O—60—pt. 4 36 
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were made parties respondent only because the New York statute | 
provides that they may be made parties to a proceeding against 
the State in which their interests are embraced.” The Attorney 
General's office appeared in both matters and presented argy- 
ments in support of the position of the Superintendent of Insyp. 
ance. The North America companies and Allstate, if they had 
elected to do so, could have permitted the Attorney General's 
office to carry on the proceedings without the necessity of 
their doing any more than making a pro forma appearance. The 
Attorney General's office is certainly equipped to defend the 


position of the Insurance Department and to protect the interest 


of those who are affected by the Departmental decisions, 


The request for a hearing in the second North America 
matter to determine whether their rate filings conformed to the 
standards of the Rating Article of the Insurance Law, was made 
on March 3, 1955. Both the North America companies and Allstate 
have used and enjoyed their cut rates during the period 1955 to 
date, while the hearings in the second North America matter and 
the Allstate matter, and the judicial reviews of the decisions 


thereof, were in progress. 
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LITTLE ROCK, AGKANSAS 


INDUSTRY 


MALL BUILDING 


May 13, 1955 
*% for Rate Deviation 


GOVERNORS 
Aseurance Company of America 


TION & RATING BUREAU 


THE INSURANCE 


fanbase 
INSPECTION & RATING BUREAU 


POST OFFICE BOX 2661 


The above subscriber to the Bureau recently requested pernission 
to deviate 20% downward on dwelling classes and 15% dowrward on all other < 
and for fire ami all other perils, 


Dear Sirs: 
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This policy is followed 
members and subscribers to defend 


its 
Bar 


33 


hearings held before the Insurance Departaent, 
of these hearings, 


six years the Bureau has opposed deviations ani the | 


eau rules and rates have been mde, 
Commissioner Combe held a hearing on April 15, 1955 on 
Manager and several members of the Bureau 
testimony was recorded and transcribed, ~ 


Au 


was attended by a representative of Assurance © 


which 
and by the 
th Bureau Counsel, 
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Menage 
2 RE EURANCE RATER AS INEINERMNE CREAMEANON OWNED 1D FUPPORTED BY MRE eBUMANCE COMPARED 
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Semis . al a 
proper method of presonting an exhibit of this kind should show the expen 
cxloulated onan earned premium basis, ‘The exhibit shows cartod premise’ na 


wide of 34,488,2h4,00 and incurred expenses of 32,892,206,00 which would 


incurred loss ratio of L1.17% is a total of 105.618 for expense and loss, 
certainly indicates no basis for deviation from Bureau rates, © ins 


So Becense tid company is attempting to gustity 105 request Sie! 
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mo guarantee of a favorable loss ratio, 
he ~opgunee ene cage ncapomeen: ee La accovinen weet re, 3 

less experience of all companies for any year in Arkansas connot be forecast with 
any accuracy at the beginning of that ycar, No one can look into a crystal bal] 
and tell in advance what the loss experience will be for any year, Tt is axtonatis 
1 ae 






trolled with any degree of scourecy and that the loss ratio cannot be controlled, 
5. Because the Assurance Compary of Anerion fated to show © sevisgn in 
expense. The company statod that it intended to reduce its rate of commission to 
local agents from 30% to 25% on certain classes, Although this 4 a reduction for 
Assurance Company of America in ite rate of comission it would still be much highs 
than the commission paid by most of the companios operating in Arkansas, For 
exemple, the going rate of commission on dwelling classes is 20% and if Assurenss 
Company of America pays 25% on this class ite expense will be 5 points higher or 
25% more than the usual rate of commission on this cless, 5 
6. Because the company testified at the hoaring that ite chicf reason fe 
requesting the deviation was to meet competition, This reason doos not meet with a 
the requironents of the rating lav in Arkansas and this fact, along with others, — 
would compel the Department to deny the request. i 
Te Because the aggregate experience figures for all stock companies in 
Arkansas for the five-yoar period ending December 31, 1953, which is the latest 
five-year period for which statistics are available shows actual loss incurred “i 
of 327,641,127 or 12,966 on an cerned premium and incurred loss basis, However, — 


substantial rete reductions have been made during this five-year period and after 
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Sula, 204 Sendoquate Faten. 
= The experience figures of an individual company ere not tor 
credible as « besis for making rates, The volume of business ani szread of Fig 
of Ge intividus) insurance company, no matter how large the company, is nob Tl 
eufficient or adequate for making credible rates, ie 
W, Because deviations used by stock companics will distort the stat, 
esol Sn vate making, A122 otock companies mst charge the seme rates in andes wan 
compile reliable statistics which are an important factor in determining the rat 
level for an individual state, Deviations in rates by individual companies 
included in the statistics required ty law would delay rate roc actions ant 
forestall over-all rate reductions made by the rating organisations which would 
benefit policyholders of all companies, Unless the Burem is afforded all 
means of adjusting rate levels arff making overall rate reductions for the benefit 
of policyholders of all companies the savings in premium would be linited only 
the policyholders of the individual companies permitted to deviate, a 
; 11, Because fire insurance rates in Arkensas have been subs tdally | 
reduced by the rating organisation over a period of 20 years. During the vast — 
IS-year period the Durem has mado 10 general state-wide fire rate reductions ed 
nang dipetttht classes foe the teliefit of polioyttters of 621 ‘companies Shiai 
nenbers or subscribers to the Burcau, These reductions are still in effect th 
out the state, a. 
12, Because « reéognised sound method of passing savings in eipetee il 
to policyholders is available for the insurance company, This method is by pert 
of Gividends to policyholders rather than by cutting the price at the boiinning df 
the year, Different methods of operation aro recogmised, If a company Wighes | 4a 
ped Bipertisn of its carningSer savings in expense to ite poltaytclderd Will 
ve done by payment of dividentis at the end of the year after it is determined 
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x imernce companies are paraded to deviate at will we stall son & 
1 ta wtate of competition And chnoe With thie ond result that we x 

pd and realistic rates, Tha woud Garten cooperative 
Gah tha‘ redding lave of Avtumete ters designed to cotabLish and mat 
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15, Becruse open competition in fire insurance retes is opposed to 
public interest, Insurance history is well documented with the sad results 
rate wars, ‘Jo would like to quote former Insurance Commissioner Thomas B, 
Toxes on this subjects 


"In my opinion competition in fire insurance rates is illogical, = 
to sound public policy, and undesirable from every standpoint, Insurance compan 


| 


16, Because rate competition leads to monopoly, ‘We quote A.F, D 
widely recognised authority on fire inguranco rates and author of "The 
System for the Measurement of Relative Hasard" and also the publication and 
book titled "The Philosophy of Fire Insurance", who said: 4 
tnay to pepe Rapns geese oft eit Santi oi 
insurance companies Insurance Commisei 


e The duties of oner's office hove ex- 
panded, but this is essentially still one of ite main functions, 
range* sol and 


+ 


To ensure " 


monopoly." . 
17. Because this request to deviate is not in the public in 
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a won a proper relationship, depending upon the relative hasards, 
 Detwoon individual risks the total fire hasard of each risk is : 
oa cach of ite component parte as represented by construction, 
protection and exposure to nearty buildings, all of which in turn 
rility of loss, By the same token the desircbility or undesire~ 
r risks from the standpoint of the underwriting company 4s 

by those same component parte since they dctermino the proba- 

occurring in a property which is being considered for insurance by” 





Saat Youre sat pig ttoclariy tarwagh the parted of 1anisston tu 23" 
asthe ae Sea A aR | 
to doviate as to rates but have been content to follow the rates > 
by tho Buroau, ‘The result ie thet each company is able to write a 
1 of business and accepts its share of less desircble physical hasarte 
tua portion of profttahie and preferred platen) risk, Tite is entirely 


“tn accord jo with the fundamental thoory of property damage insurance which is, to 
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“ gpread the cost of catastrophe from the intividual to the community, 

Avkansas is a emall state and its economy is dominated by three 5 
industries which aro agriculture, tisber and minerals, Ts ta.Nres tint si 
industries aro boginning to come into the state and the insurance business is i 
everything it can to encourage’ this desirable activity. However the insu 2 
business, using the term with reference to tho aggrogate business ‘and the compa 
as a whole, havo in the past been able to protect tho physical risks in this st 
whioh are less dosirable by following the Burcau rates, ey 

Timbor end agriculture carry with them industrial plante which ang 
considered sovers fire hasards, By the sane token # substantial portion of di 
Fiske and smoll risks in this state such as forme are outside of public fin! 





¥ will stil 

















° als 

tion areas, and these ere also less desirable and ara not sought after by in ep the 8 
companios seeking to ‘rite special preforred classes, ; a. a 
the experience 18 thie state nd the Julgnent of the Berson 15 $i eaten wh 


effect thet if 2 major stock company which is staffed by competent and sgn i ag 
people, such as the Northern Ingurance Company, is allowed to break over. cS 
the advantage of a deviation that such a compeny will foree the other : 
in self protection to ask for a deviation alec. Tho applicant for the dowd 
admittedly will use the doviation only for preferred business in areas | 
fire protection, igiressive competition by the Lesurance Company | 
field will mean that the other stock insurance companios: . 
Bisa tre se meth pills arama 


oe. ae 
‘protected preferred business. But 4f tay get 
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than the Bureau average thay will have retained the preferred business on their 

















| pocks but their ability to extend insurance crpacity to less desirable business 
will still have been curtailed, 

If a substantial portion of the stock companics doing business in this 
a pect the competitive deviation two of the inevitable evils of rate competi- 
ies vt ariso, The first is that high haserd risks necessary to our cconcmy in 
“pels state will either not be able to buy insurance or else will have to pay an 
be catve rate in order to secure the necessary protection, 
| The second evil which will arise will be that the capacity available 
the stock companics to give insurance protection to smaller dwellings and 
owners in unprotected arcas and to emall businesses having a high hazard 


EEE 
| 
i 
: 
i 
: 
i 
| 
& 


r te wherein one stock company offered a deviation as to a premium payment 
term insurance to get preferred business and within a period of about 

@ some 200 competing devietions had boen filed. The occurrence of this 

& scrious upheavel in the property damgo insurance business in this state 
a us proof positive of the rosult of the use of a rate devirtion by an aggressive 


ra. 
‘, 


a cee “ 
. ' ” . a” Vee e 
er me 3 < 


as @ competitive weapon, 
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A FIRE MBURANC no wane 
eu = marty ANO ENGINEERING ORGANIZATION OWNED AND SUPPORTED BY FIRE INSURANCE COMPANIES 4 
+ 
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May 19, 1955 







: 
end Rating Bureau 


A Las ot Ailend dike ine eovsiss we Baia 
ng exserpts of 1 letter you are sqponed to have written to the 
or and makes reference to « manorentim of sone 17 arguments 
Ae Seine, owe see Ay Wie Anemeeee Sempany o€, easel, 


oc pauline gaeay’y 
‘deo: would you be kind enough to forward then to me. 


Sineerely yours, 
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THE NATIONAL BoarD OF FIRE UNDERWRITERS, 
New York, October 19, 1956 
To Members of the Committee on Laws: ; 

Enclosed is a copy of the report of the subcommittee on tax matters made } 
Chairman Niederlitz at the meeting of the laws committee on October 17, 4 ' 
together with a schedule prepared by Haskins & Sells, certified public account. 
ants, reflecting the results of their studies to date covering the 10 Americap 
companies referred to in this report. 

Yours very truly, 
J. RAYMOND BERRY, General Counsel, 


PROGRESS REPORT ON STUDY OF CATASTROPHE RESERVES 


A report on catastrophe reserves was made by the tax subcommittee, at the 
last meeting of the laws committee (June 1956). It was agreed, at that time 
that the subject required further study in view of the difficulties encounterej 
in setting up a program which would meet the individual problems of egg 
company and the task of incorporating into law a section which would prevey 
possible abuses. The study was also to include the possibility of securing 
additional carryback and carryover reductions for income taxes. 

Subsequent contact with the staff of the congressional Joint Committee op 


Taxation revealed that the staff would be ready to discuss this subject furthe | 


with us sometime this fall, but requested that we furnish them with a memorap. 
dum and supporting figures before coming to Washington. In order to furnig 
the required information, it was necessary to secure the services of a tay 
consultant. Haskins & Sells, public accountants, were employed to do this 
work. 

It will be recalled that the catastrophe reserve study covered a period of 1) 


years, 1945 to 1954 inclusive, and included approximately 25 companies with 


total premium income of more than $1 billion annually. One of the tentatiy 
conclusions arrived at, as a result of that study was that catastrophe reserva 
should not be set up each year on a compulsory basis. Such compulsory treat. 
ment could result in the payment of more Federal income taxes. This com 
mittee arrived at that conclusion from rather general information withoy 
having access to each company’s income tax returns. Haskins & Sells wer 
furnished with income tax returns by a selected group of companies. The 
have analyzed these returns, using the tax rates which were applicable in ead 
year, 1945 to 1954 inclusive, and found, for 10 U.S. companies included in th 
study, $77,066,302 was paid in taxes during the period, however, $79,425,84 
would have been paid if companies had been required to set up a reserve @ 
11% percent of premiums each year. Most of this increase is due to the increas 
in tax rates during the period 1945 to 1954. This is proved by a further stud 
by Haskins & Sells, which shows that if the current tax rate of 52 percent hai 
been used over the 10-year period, the 10 companies would have paid in th 
aggregate about $2,500,000 less in taxes, if they had set up a compulsory 
catastrophe reserve; although, on an individual basis, four of these compania 
would have paid slightly more in taxes. Exclusive of the tax angle, it does not 
seem likely that companies would want to set up a sizable catastrophe reserve 


during periods of underwriting loss. Such enhancements in reserve wouli | 


increase their already high loss ratios. 

Haskins & Sells believe as we do, that it will be very difficult to get the Treas 
ury Departent to approve the setting up of a catastrophe reserve during profitable 
periods only. If that cannot be accomplished, more liberal carryback and carry: 
over provisions in the law would help taxwise in periods of catastrophe or large 
underwriting losses. New provisions in the 1954 code liberalized the operating 
loss deduction section of the law so that insurance companies are now getting 
more liberal loss deductions than they received prior to 1954, however, undet 
the present law, insurance companies are paying 52 percent tax on underwriting 
profits but do not receive 52 percent tax credit on underwriting losses because 


such losses, in most cases, are applied against certain investment income whic) , 


is taxed at lower rates. 

Haskins & Sells have also made a study of these same companies to determile 
the amount of tax saving if underwriting losses were segregated for tax pur 
poses and allowed as carrybacks and carryovers against underwriting proil 
This study shows that taxes would have been approximately $8 million less 2 
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the 10-year period or, if stated in percentages, 10 percent less. This part of the 
study will be included in the memorandum to be furnished the Joint Committee 
on Taxation. Meanwhile, Haskins & Sells is continuing their study, expanding 
it to include United States branches of alien insurers. 

Your committee will confer further with representatives of the staff of the 
joint committee at a date to be fixed and will report back the results of this 
conference. 

October 17, 1956. 

OFFICE MEMORANDUM 


Date: September 18, 1957 

To: Mr. J. Raymond Berry, General Counsel 

From: Ray E. Hughes 

Subject: James F. Crafts letter of September 16 in reference to Catastrophe 
Reserve Study. 


Copies of this study were submitted to the staff of the Congressional Joint 
Committee on Internal Revenue Taxation, under date of December 5, 1956. 

Receipt of the Catastrophe Reserve Study was acknowledged by Mr. Colin F. 
Stam, chief of staff of the joint committee, under date of January 23, 1957, which 
advised, “We will give the matter careful study and contact you in the future. 
As of the present time the tax committee of Congress have not indicated any 
intention of undertaking a tax bill to deal with the sort of amendments that 
you propose.” 

Under date of January 24, 1957, we acknowledged Mr. Stam’s reply. We 
stated that we would be very happy to discuss the matter with him when he 
so desires. 

We have heard nothing further from Mr. Stam to date and I do not anticipate 
that we will in the future. 

I would like to call to your attention that under the 1954 Internal Revenue 
Code insurance companies are receiving a far greater measure of tax relief 
than they have ever received before under the net operating loss deduction and 
carryover provisions of the code. 

The measure of this tax relief is so great that, in some cases, where companies 
report an operating profit for a given year, they are able to obtain tax refunds 
by reason of showing a net operating loss on their tax returns for such year. 

My own feeling is that the present is not an opportune time to seek further tax 
relief. When the Treasury Department learns of the many millions of dollars 
paid out in tax refunds to insurance companies, and the aggregate loss of revenue 
involved, arising from 1956 and possibly subsequent years net operating losses, 
we will have our hands full opposing legislation that would deny to our mem- 
ber companies the present net operating loss deduction benefits now contained 
in the code. 


47932 O—60—pt. 4-37 
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MEMORANDU M—VIEWS OF MR. CHARLES LOUGHIN IN CONNECTION WITH 
Tax SUBCOMMITTEE STUDY OF CATASTROPHES 


Mr. Charles Loughin raised the following four points in connection with the 
catastrophe study, and more particularly, the Report of the Tax Subcommittee 
dated October 17, 1956, which was furnished to members of the Committee on 


4) The study of the subcommittee’s report would be facilitated if each 
member of the Committee on Laws was also furnished with a copy of the sub- 
committee’s June 1956 report together with an examp.e showing, in detail, the 
basis of setting up a catastrophe reserve and the basis for charging catastrophe 
josses against such reserves, illustrating how higher taxes would be paid under 
a mandatory catastrophe reserve. 

(2) Mr. Loughin hoped that whatever is done by the subcommittee in con- 
nection with catastrophe reserves or loss carryovers against underwriting prof- 
its, that such action will not in any way impinge on companies’ ability to offset 
the loss of one company against the profits of another company in the same 
group through the use of a consolidated return. 

(3) While the catastrophe reserve question may be a purely fire question, 
when we advance proposals concerning the carryover and carryback of net 
operating loss, this applies equally to casualty companies. This raises the 
question as to when casualty companies should be brought into the picture. 
Apparently they are looking for an excuse to be critical about the fire business 
going ahead on its own on a matter which also affects them. 

(4) He was interested in making it perfectly clear that this study was 
wholly apart from the study being made of catastrophes by the Brown com- 
mittee, and that there was no disagreement between the Tax Subcommittee and 
the Brown committee. 


CATASTROPHE RESERVES AS A DEDUCTION FOR FEDERAL INCOME TAXES 


The Subcommittee on Taxation has been asked to make a study of catastrophe 
reserves and the possibility of using such reserves as a deduction for Federal 
income taxes. Your subcommittee met with Colin Stam, chief of the Joint Com- 
mittee on Taxation of Congress in Washington, on October 20, 1955, and pre- 
sented a memorandum outlining the reasons why the industry should receive 
income tax credit for a catastrophe reserve. While Stam’s committee evidenced 
considerable interest in this subject, they felt that the industry should furnish 
them with considerably more data. As a result, the subcommittee has secured 
additional information from approximately 25 companies or group members of 
the national board. These companies, and their affiliates, write at least $1 
billion of premiums annually. While these companies could not answer all of 
the questions asked them, the results shown are sufficient to furnish a trend. 
The data submitted covered a period of 10 years, from 1945 to 1954, inclusive. 
This period includes the hurricanes and windstorms of 1950 and 1954, as well 
as other catastrophes which exceeded 1 percent of the premiums written in 
a year. 

As a means for setting up a catastrophe reserve, it had been suggested that, 
each year, 1 percent of premiums be set up and that the reserve be charged 
with any catastrophe losses which exceed 1 percent of premiums. After secur- 
ing data from member companies, it was found that 1 percent of premiums 
was not enough to maintain a reserve over the 10-year period. For most com- 
panies, 14% percent was necessary because of the size of the catastrophes and, 
for some companies, 1144 percent was not enough. Using 1% percent each vear, 
your committee found that, if the reserve was set up each year from 1945 to 
194, inclusive, most of the companies would have to pay more income tax 
than they did under the present law. This was caused by the fact that they 
would have received little or no credit for the increase in reserve during tax 
loss years, while such companies received full credit for the catastrophes in 
the years when the tax was at a high rate. 

We can draw a conclusion from the above experience, i.e., that any deduction 
for catastrophe reserve should not be compulsory each year. Such compulsory 
treatment could and possibly would result in more Federal taxes rather than 
a tax saving. The alternative would be to permit companies to set un a reserve 
in the years when they would receive a tax benefit, with a limitation on the 
total amount of reserve, such as 5 percent or 10 percent of premiums. This 
latter treatment could open up a series of abuses by companies. Dvrring years 
of loss, they would not set up a reserve and, during profitable years, they would 
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substantially reduce their profits and income taxes. The Treasury Departmen; 


has already asked what companies will do if they have no catastrophes and have 
set up a reserve. They maintain that, in such cases, this reserve should be 
reduced and brought back as taxable income. So far, the only companies having 
real catastrophes are those fire companies writing extended coverage. Casualty 
companies, so far, have had nothing which can be classified as a catastrophe 
Casualty companies could be severely penalized if they had to write down the 
reserve in profitable periods. 

Your subcommittee also made a study, assuming that the reserve would 
limited to extended coverage writings only. If that were done, it would bp 
necessary to set up 10 percent of extended coverage premiums per year instead 
of 1% percent, but the conclusions would be the same as if the reserve wep 
set up on all classes of premiums. It was interesting to note that every company, 
which furnished their 10-year extended coverage underwriting results, showag 
an underwriting loss for that period, some quite substantial. While 1950 an 
1954 were large loss years, several of the other years in the 10-year perigg 
developed losses. 

In view of the difficulties in setting up a program which would meet the 
individual problems of each company and the task of incorporating into law , 
section which would prevent possible abuses, your subcommittee is of the 
opinion that this subject requires further study. The subcommittee will continy 
their study and review their present findings with Colin Stam and the Treasury 
Department. In case no agreement can be reached regarding catastrophe re 
serves, the committee believes that it should study the possibility of securing 
additional carryback and carryover deductions, which would help companies 
during periods of catastrophe or large losses. 

OcTOBER 30, 1956, 
To: Mr. J. Raymond Berry, General Counsel. 
From: Ray E. Hughes. 
Subject: Catastrophe study of Special Committee on Statistical Data. 

This committee, under the chairmanship of Mr. H. Clay Johnson, appointed 
a working subcommittee. In the minutes of the meeting of this subcommittee, 
held on April 20, 1954, reference was made that “There is need for clarification 
of the term ‘catastrophe’ ”; also “Further consideration of this phase (spreading 
catastrophe losses) of the problem will be had when Dr. Finnegan has com. 
pleted present studies of catastrophe and conflagration loss data now being 
compiled.” 

Under date of March 16, the views of the members of the Special Committe: 
on the Question of Catastrophe Reserves for Earthquake and Windstorm Losse 
were sought, and the five replies were summarized in a bulletin to the special 
committee under date of August 17, 1954. These replies were summarized unde 
the following headings: (a) On the question of need for such reserve, (b) o 
the question of establishment of convention rules to permit a specific catastrophe 
reserve above the line, (c) definition of catastrophe, and (d) on the question 
of limits of such reserves. 

Under date of February 16, 1955, minutes of the subcommittee show the fol- 
lowing: “After consideration of the special compilation of catastrophe data 
supplied with the call for the meeting, the subcommittee decided that the small 
number of years included in the tabulation makes it impossible to permit sound 
conclusions to be drawn.” 


Under date of April 19, 1955, the minutes of the special committee show: “It | 


was unanimous, however, that this special committee continue the study of the 
treatment of catastrophe losses and that a close liaison be maintained between 
the Inter-Regional Conference and this committee in the furtherance of this 
study.” 

Under date of June 22, 1955, a large portion of the minutes of that meeting 
covers “catastrophe reserves,” and the question of the tax subcommittee’s desire 
to explore the subject in Washington. The minutes concluded—‘“Following 
discussion, it was the consensus that, so far as the work of this Special Com- 
mittee on Statistical Data is concerned, there is no objection to such exploratory 
talks being held by the subcommittee on taxation of the Committee on Laws—t 
being understood that the results of such conversations would be considered by 
the appropriate committees of the national board at interest before any concrete 
proposals are formulated.” 

On March 7, 1956, the minutes of the meeting of the subcommittee dealt 
exclusively with the question of catastrophe losses. These minutes provide, it 
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rt: “Discussion developed, however, that the general plan for spreading 
catastrophe losses among other States was also impractical and attention turned 
to the thought that catastrophe losses for any given peril should be spread over 
the losses for that peril for a number of years.” These minutes also men- 
tioned —“The consensus developed that the combining of perils is not practical. 
A 10-year period for extended coverage losses was mentioned as a possi- 
bility * * *-” It was the view of the committee, “that the period for spreadiug 
earthquake experience should probably be longer than that for extended 
coverage.” - 

It would appear from the foregoing that the parent committee under the 
chairmanship of Mr. H. Clay Johnson, and the working subcommittee under 
the chairmanship of Mr. Philip Brown, have had, and as far as the file shows, 
still have the question of catastrophes and catastrophe reserves under con- 
sideration. 

Certainly this committee and subcommittee, having studied the various state- 
ments filed in the Illinois rate hearings held in 1952, would seem to be the 
proper committee to handle questions raised in zone 4 concerning the reasonable- 
ness of the catastrophe allowance and the desirability of establishing a catas- 
trophe reserve for States in zone 4. 


Stupy OF CATASTROPHE RESERVE FOR FEDERAL INCOME TAX PURPOSES 
Mabe By NATIONAL BoarD oF FIRE UNDERWRITERS 


On October 20, 1955, we submitted a memorandum relative to the need of the 
stock property insurance companies for income tax relief from the impact of 
major catastrophes. The operating loss deduction provisions of the code afford 
only partial tax relief in such cases. It was felt that the establishment of a 
catastrophe reserve out of income might fill the present gap in the Internal 
Revenue Code. 

Your staff asked that we furnish additional statistical data for a period of 
10 years to show what the catastrophe experience had been. Accordingly, we 
have secured from about 25 companies, with total premium writings of more 
than $1 billion annually, certain data which is shown in attached schedule A. 

The companies included in this study range from a small company writing 
about $3 million in premiums annually to one writing $186 million. The period 
covered was from 1945 to 1954, inclusive. As the study covered companies of 
all different sizes, we believe it represents a cross section of the stock fire 
insurance business. 

The study included as a catastrophe only those losses arising from a single 
disaster incurred by each company which exceeded 1 percent of that company’s 
premium writings. Generally, this treatment of catastrophes resulted in the 
northeast windstorm and hurricane losses of 1950 and 1954 respectively, being 
the only losses classified as catastrophe losses. Hurricane and windstorm losses 
are incurred under the extended coverage line of business written by fire com- 
panies during that period. 

We have drawn the following conclusions from the individual company figures 
included in this study: First, an annual reserve of at least 1% percent of 
premiums written each year was necessary in order to have a sufficient balance 
in the reserve to take care of the catastrophes of most comp*nies in a 10-year 
period. Second, if companies were required to set up a 1% percent reserve 
each year, even in unprofitable or low profit years, most companies would have 
had additional income taxes to pay over the 10-year period. (See example, 
schedule B attached.) This was due, in part, to the increase in tax rates and in 
part to the fact that, in certain loss or low profit years, companies could not get 
full tax benefit for the increase in reserves. 

It was felt that these general conclusions should be tested by a more detailed 
study of the income tax returns and certain supporting schedules of a limited 
number of companies which experienced sizable operating losses. Haskins & 
Sells, certified public accountants, were retained for that purpose. They secured 
the tax returns of 10 U.S. companies as a basis for conducting their study. 

Attached is schedule C which they have prepared, which shows the tax effect 
on these companies of setting up a catastrophe reserve of 114 percent of pre- 
miums each year. Using the tax rates applicable to each year, companies would 
have had to pay about $2,400,000 more in taxes under a mandatory catastronhe 
reserve. Applying 1954 tax rates for each of the 10 years, the reverse condition 
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would result; however, four individual companies would have paid more taxes 
under a mandatory catastrophe reserve. 

We have reached the conclusion from this latest study that if companies a, 
to obtain full tax benefits from a catastrophe reserve, such a reserve ghoyj 
be set up only in those profitable years where a full tax benefit would obtaiz 
rather than on a compulsory annual basis. The same conditions should apply 4, 
a catastrophe reserve as now apply to the reserve for bad debts allowed tl 
banks, i.e, a maximum rate should be set up as a limitation, with companig 
being permitted to determine how much they may charge each year. 

As an alternative we have also asked our tax consultants to study the effe, 
of carryback or carry forward of the excess of net underwriting losses over 
fully taxable investment income and applying such losses only against fyjy 
taxable underwriting and investment income of the 2 preceding and 5 succeediny 
years. Under the present law insurance companies are taxed 52 percent on the) 
underwriting profits, but are, in most cases, not receiving 52 percent tax benef; 
on underwriting losses, because such losses are applied first against investmey 
income and capital gains which, to a large extent, bear a lower effective tax rat 
The results of this study are also shown in schedule C. 

This study, covering companies with sizable operating losses, indicates tha 
such a provision would have reduced their Federal income taxes by about 1) 
percent during the period. A considerably smaller percentage would be jp. 
volved on a businesswide basis, as many companies would have little, and som 
companies no, operating losses during the period under review. 

In making the computations under the segregation method, taxable incon» 
of any year was reduced (or net loss increased) by segregating the following 
items of income: (1) dividends from domestic corporations, (2) partially tay. 
exempt interest, and (3) net long-term capital gains. If the remaining amouy 
was a net loss, such loss was carried back 2 years or carried forward 5 yeay 
and applied against fully taxable income of those years. The total tax a 
present tax rates was computed on fully taxable income (after carryback ani 
carry forward) plus 15 percent of domestic dividends at 52 percent less $5,5W 
on partially tax-exempt interest at 22 percent and on net long-term capital gains 
at 25 percent. 

Segregating domestic dividends from underwriting income and losses will gen. 
erally result in a lower tax only where otherwise the limitation of the dividend 
received deduction to 85 percent of taxable income would become effective, Al. 
though this limitation no longer applies where there is a net loss, there is stil] 
a limited area under the present law where it does apply and where it limits th 
tax benefit of underwriting losses. If the limitation to 85 percent of taxable 
income were eliminated from the code it would be possible to arrive at sub 
stantially the same results as those shown in schedule C without segregating 
dividend income from underwriting income and loss and the losses to be carried 
to other years would be substantially reduced. 

If this could be accomplished, it would to a large extent take care of a problen 
resulting from the segregation method, namely the fact that companies wil 
have to pay a tax on their segregated income in years where they may have a 
overall loss. Where such loss results in a carryback, the tax will usually lk 
offset by a refund of taxes paid in prior years, but where the loss can only b 
carried forward, a tax will have to be paid and the tax benefit of the loss wil 
only be realized in future years. A possible solution to this problem would lie in 
offsetting tax reductions from losses against taxes on segregated income of the 
same year and carfying back and forward any unused tax reductions rather tha 
operating losses. For example, if a company had an operating loss of $1 millio 
and a net long-term capital gain of $300,000, the net tax reduction to be carrie 
back or forward would be computed as follows: 








Tax. reduction—$1,000;,000,.at 52. pereetitz. 2.1. esse ks $520,000 
Capital gains tax—$300,000 at 25 percent__________-__-_-_--__------ 75,000 
pret tamemeiuciiinr ai So te et ee 445,00) 


It would appear that a large measure of relief would be provided to stoc 
property insurance companies from the present rather burdensome tax treat 
ment of catastrophes and other large losses if (1) companies were permitted 
establish a catastrophe reserve only in years in which full tax benefits could ® 
obtained ; and (2) the carry back and carry forward provisions were liberalize 

November 9, 1956. 
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OF Ins 
eu UR. LVe P 


I, the undersigned, Director of Insurance of the State of Illinois, do hereby 


certify that the annexed instrument is a full, true and correct copy of. 


REPORT OF EXAMINATION OF 
WESTERN ACTUARIAL BUREAU 
CHICAGO, ILLINOIS 

DATED: ,August 29, 1958 AND 
ORDER OF DIRECTOR OF INSURANCE 
ADOPTING AND FILING 

REPORT AS AN OFFICIAL RECORD 
UNDER DATE OF 

MARCH 6, 1959. 


now on file in and forming a part of the records of this department. 







in Testimony Whereof, | hereto st my hand 
and cause to be affixed the Seal of my office. 
Done at the City of Springfield, this__....__ ~ 6 th 


day of March 
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STATE OF ILLINOIS 
WLLLIAM G. STRATTON, GOVERNOR 
DEPARTMENT OF INSURANCE 
JOSEPH S. GERBER, DIRECTOR 
SPRINGFIELD 


The attached report of examination as of June 30, 1958 
of the condition and affairs of the WESTERN ACTUARIAL 
BUREAU, Chicago, Illinois, was recently completed by 
duly qualified examiners. 


Due consideration has been given to the comment of the 
examiners regarding the operation of the Bureau and its 
financial condition as reflected from the report. The 
report is hereby as of this dated adopted and filed an 
made an official record of this Department. 


DEPARTMENT OF INSURANCE, 


Joseph S. Gerber 
Director of Insurance, 


Dated this 6th day of March, 1959. 
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I hereby certify that the attached 


report of examination dated August 
29 1958 shows the condition and af- 
fairs of the WESTERN ACTUARIAL BUREAU, 


Chicago, Illinois, as of June 30, 1958, 


This report has been reviewed. 


W. T Cordon 
Chief Examiner. 


Dated this 6th day of March, 1959 
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Springfield, Minis | 
August 29, 1958 


Honorable Joseph A. Humphries 

Chairman Committee on Examination 

National Association of Insurance Commissioners 
Boston, Massachusetts 


Honorable Charles F. Gold, Chairman, Zone 2, N.A.I.C. 
Commissioner of Insurance 
Raleigh, North Carolina 


Honorable C. P, Thurman, Chairman, Zone 3, N.A.I.C. 
Insurance Commissioner 
Frankfort, Kentucky 


Honorable A. J. Jensen, Chairman, Zone 4, N.A.I.C. 
Bismarck, North Dakota 


Honorable Harvey G. Combs, Chairman, Zone 5, N.A.I.C. 
Commissioner of Insurance 
Little Rock, Arkansas 


Honorable Jos. S. Gerber 
Director of Insurance 
State of Illinois 
Springfield, Dlinois 


Sirs: 
Pursuant to authority contained in Illinois Advisory Warrant No. 1, dated 
July 16, 1958, and your several instrucnons, an examination has been made of the affairs 


and condition of the Western Actuarial Bureau, 222 West Adams Street, Chicago, Llinois, t 
the report of which is herewith respectfully submitted. 


Yours very truly, 





Representing Zone 4, N.A.I.C, 





Representing Zone 2, N.A.I.C. 


A 4 
Vernon D, Rooks i 
State of Kentucky f 


Representing Zone 3, N.A.I.C. 


| 

j ——e, 
W. B. Crotty : 
State of Arkansas 
Representing Zone 5, N.A.I.C. | 


rn 
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ois : STATE OF ILLINOIS 


COUNTY OF COOK 


__H.Eldred Pretzel] » being first duly 


sworn, upon his oath deposes and says: 


That he is an examiner employed by the Department 


of Insurance of the State of Illinois; 


That an examination was made of the affairs of the 


__ Western Actuarial Bureau of Chicago, Illinoia 
an Advisory Organization _. Organized and authorized under the 


laws of the State of Illinois, pursuant to authority vested in 


Warrant No. _5 issued by _Joseph S.Gerber a Director of 


Insurance of the State of Illinois: 


That he was the examiner in charge of said examina - 
tion and that the atteched renort of examinition is a true and com- 


' plete report of the condition of the above named opganigats on 





ted 
iffairs ) Jyne 30,1958 as determined by the examiners. 
Linois, bas 
P.@»y 
amen Cy Khbred? 
y ty 
“fy OTAR -> \ _Mb drat in Charge 
p ig) 
. var Ag 
. >. * r 


9 / 
NE thea and sworn to before me this 
.C, 
Lith soy of i ost 


9 tone Pub 
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EXAMINATION REPORT 


the 
lea 
ri 
DATE: August 29, 1958 oa 
WARRANT : Advisory Organization No. 1 re 
EXAMINATION OF: WESTERN ACTUARIAL BUREAU 
222 West Adams Street pro 
Chicago, Illinois 
the 
TYPE OF ORGANIZATION: Advisory Bureau = 
CERTIFICATE (DATE AND ACT): November 1, 1947. Article xxx 
of the Illinois Insurance Code, in 
entitled "Fire, Marine, and ore 
Inland Marine Rates" vol 
KIND OF INSURANCE: Fire and Allied Lines, including re 
Multiple Peril Insurance {mm 
PERIOD COVERED BY THIS This is the first examination 
EXAMINATION: and comprises a review of 
activities since inception with 
emphasis on the period from 
November 1, 1947 to and including 
June 30, 1958 
of 
HISTORY i Ite 
The Western Actuarial Bureau was organized in 1909 to o 
administer and develop the Analytic System for the Measurement tic 
of Relative Fire Hazard. This system of rating was devised by fre 
A. F. Dean, copyrighted, and sold to a group of 66 (see Exhibit 
No. 1) fire insurance companies, all members of the "Union" 
(predecessor of the Western Underwriters Association). 
Through a Declaration of Trust (see Exhibit No. 2) the 
companies as owners had Mr. Dean convey the property known as 
the Analytic System (Dean Schedule) to three men. These were 
P. D. McGregor, J. W. G. Cofran, and J. H. Lenehan and they 
acted as trustees for the insurance companies and not as the col 
owners of the property. These trustees agreed that if any one 
of them should cease to be engaged in the fire insurance busi- 
ness in the City of Chicago, or in the event of the death of sp 
any, Or upon the written request of a majority of the companies 
interest as owners, the survivor(s) of the trustees would ap- 
point another trustee(s) to fill that place. se 
At this time, the "Union" had a Schedule Department for 
developing rates, of which J. V. Parker was a member. He was fi 
selected to carry on this work under the terms of an indenture. | in 


The trustees leased (see Exhibit No. 3) the system to Mr. Parker 
on July 1, 1909. This lease also included all property used in 
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the preparation and administration of the system. After the 
lease was executed, Mr. Parker organized the Western Actuarial 
pureau for the purpose of further developing the technical 
knowledge required for the application of the Analytic System 
and to keep abreast of changing conditions in the fire insurance 
industry. 


In its infancy, Western Actuarial was a voluntary, non- 
profit, unincorporated, research and service organization, and 
the original funds were furnished by the "Union". Since 1910 
the organization has been independent of the "Union" and has 
derived its income from the rating organizations it serves. 


Western Actuarial was recognized by the various states 
in 1947. As of January 22, 1954, the office was first formally 
organized and adopted its Constitution as an unincorporated, 
voluntary, non-profit advisory association of capital stock 
insurance companies which write fire insurance. This constitu- 
tion, a8 filed with the various Insurance Departments, is shown 
immediately following. 


CONSTITUTION 
ARTICLE I 
FORM OF ORGANIZATION, NAME AND LOCATION 
This Bureau shall be a voluntary, nonprofit association 
of capital stock companies engaged in writing fire insurance. 
Its name shall be WESTERN ACTUARIAL BUREAU. Its principal place 
of business shall be located at Chicago, Illinois, and branch 
offices may be established and maintained at such other loca- 
tions as the Executive Committee of the Bureau shall determine 
from time to time. 
ARTICLE II 
OBJECTS AND PURPOSES 
The objects and purposes of the Bureau shall be: 


1. To operate as an advisory organization under and in 
conformity with the applicable laws of the serveral states. 


2. To maintain and provide actuarial, technical and 
specialized services for rating bureaus. 


3. To maintain and provide a research and engineering 
service for the study of fire and other hazards. 


4, To maintain a service for fostering and promoting 
fire prevention and fire protection activities and for assist- 
ing other groups and associations engaged in such activities. 


5. To assume and continue the miscellaneous services 


47932 O—60—>pt. 4-38 
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and activities provided or engaged in, at the time of the 


organization of this Bureau, by WESTERN ACTUARIAL BUREAU (the 
predecessor of this Bureau). 


ARTICLE III 
TERRITORY 


The territory of operations of the Bureau shall compriy 
the states of Arkansas, Colorado, Illinois, Indiana, Iowa, 
Kansas, Kentucky, Michigan, Minnesota, Missouri, Nebraska, 
New Mexico, North Dakota, Ohio, Oklahoma, South Dakota, 
Tennessee, West Virginia, Wisconsin and Wyoming, and such other 
states or geographical areas as the Executive Committee shal) 
determine from time to time. 


ARTICLE IV 
MEMBERSHIP 


1. Any capital stock insurance company licensed to 
write fire insurance in one or more states within the territory 
of operation of the Bureau may apply for membership in the 
Bureau. Whenever the application of any such company shall 
have been approved in the manner prescribed by the Executive 
Committee, the company shall be and become entitled to the fy) 
privileges of membership upon paying any assessment or member- 
ship fee levied against it pursuant to the Constitution and the 
Rules and Regulations of the Bureau. Acceptance of membership 


shall constitute adoption of the Constitution of the Bureau an | 


an undertaking to adhere to it and all of the provisions there. 
of. 


2. No applicant which is one of a group or fleet of 
companies under common ownership or management shall be admitte 
to membership unless all of the other companies of such group 
or fleet writing fire insurance within the Bureau's territory 
of operations also shall be in all respects eligible for member. 
ship and shall be or simultaneously become members of the Buren 
A group or fleet of members under common ownership or manage- 
ment is hereinafter referred to as an “affiliated group". 


ARTICLE V 
TERMINATION OF MEMBERSHIP 


1. A member may terminate its membership in the Bureau 
by written notice to the Secretary of the Bureau not less than 
ninety days prior to the effective date of such termination, 
but any such member shall remain liable to tne Bureau for all 
obligations incurred prior to and outstanding at the effective 
date of such termination. 


2. If any member refuses or neglects to pay any 
membership fee or assessment that may be levied against it 


sha 


the 
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ursuant to a rule or regulation adopted by the Executive 
‘th Committee in the exercise of the power granted to such Committee 
aa in paragraph 9 of Article VII hereof, the membership of such 
member may be terminated in the manner provided in such rule or 


regulation. 
ARTICLE VI 
OWNERSHIP. OF PROPERTY 
SMP rise 
E 1. Title to all funds and other property of the Bureau 


shall be vested in and shall be under the control of the members 
oth of the Executive Committee as it may be composed from time to 
salt time. No such member shall have any beneficial interest in such 
property but all such property shall be held by such members of 
the Executive Committee for the sole benefit and purposes of 
the Bureau. 


2. A member of the Bureau shall not, by virtue of its 
membership, have any right, title, interest or ownership, legal 


to or equitable, in property of the Bureau, either during the 

rite existence or upon the termination of membership. Upon dis- 

e y continuance of the operations of the Bureau or upon its disso- 

ll lution, its property shall be disposed of in accordance with a 

ive majority vote of all the then members of the Bureau. For the 

e full purpose of such vote an affiliated group of members shall be 

‘aan considered a single member as provided in paragraph 6 of 
Article VIII. 

nd the 

rship 

on an | ARTICLE VII 

there- EXECUTIVE COMMITTEE AND OFFICERS 

of 1. The management of the Bureau shall be vested in an 


dmitted Executive Committee consisting of twelve individuals, all of 
| whom shall be officers or managers of member companies, and a 


cam majority of whom shall reside in the City of Chicago or in the 

anak vicinity thereof. 

at 2. The original members of the Executive Committee 
shall be divided into three classes, each consisting of four 
members, and shall be elected to hold office for terms of one 
year each in the case of the first class; two years each in the 
case of the second class; and three years each in the case of 
the third class; and until their respective successors shall be 
elected and qualified. Succeeding members of the Executive 

Bureau Committee shall be elected to hold office for terms of three 

than years each and until their respective successors shall be elect- 

on ed and qualified. Each member of the Bureau shall have one vote 

all in the election of the members of the Executive Committee, 

etive except that an affiliated group of members shall be considered 


&@ single member for the purpose of such election and shall be 
entitled to only one vote. 


t 3. The Chairman of the Executive Committee, at least 
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sixty (6°; days prior to the date designated by the Executive 
Committee for the holding of the annual meeting of the Bureay 
shall appoint a committee of three to make nominations for - 
membership on the Executive Committee to be voted upon at such 
annual meeting. Such nominating committee shall file its re 
with the Chairman at least forty (40) days prior to the date 
fixed for the annual meeting of the Bureau. At least one me 
of the nominating committee shall reside outside of the City o 
Chicago and its vicinity. Any five members of the Bureau may 
also make nominations for membership on such Committee to be 
voted upon at any annual election, by filing their written 
nominations with the Secretary of the Bureau not later than te, 
(10) days before the time when such election shall be held, 
Secretary shall cause such nominations together with the nomin. 
tions made by the nominating committee, to be submitted to the 
members of the Bureau for a vote at said annual election, 


4, <Any member of the Executive Committee may be re- 
moved from office by vote of the members of the Bureau, 


5. No more than one officer or manager of a member 
company or of any of the companies in a group or fleet of meme 
companies under common ownership or management may be a member 
of the Executive Committee at the same time. Upon the expira. 
tion of the term of any member of the Executive Committee, 
neither said member nor any other officer or manager of the 
company by which said member is employed or of any other company 
under common ownership or management with said company shall be 
eligible to succeed said member, 


6. The Executive Committee shall annually elect fron 
its own membership a Chairman and Vice-Chairman each to hold 
office until a successor shall be elected and qualified, The 
Chairman shall be ex officio Chairman of the Bureau, He shai) 
preside at all meetings of the Bureau and of the Executive 
Committee and shall have such other powers and duties as are 
herein provided for or are customary in the case of such office, 
The Vice-Chairman shall act for the Chairman in the event of his 
resignation, absence or inability to act. 


7. Any vacancy in the membership of the Executive 
Committee shall be filled promptly by appointment by the Chair. 
man. Any such appointee shall hold office until his successor 
shall be elected and qualified. Such successor shall be electe 
at the next succeeding annual election of members of the 
Executive Committee for the unexpired term of the office in whic 
such vacancy occurred, 


8. The Executive Committee shall appoint, and shall fi 
the compensation of, a Manager of the Bureau, who shall also be 
Secretary of the Executive Committee and of the Bureau, The 
Manager shall have charge of the business, affairs and opere- 
tions of the Bureau, subject to the general supervision of the 
Executive Committee. 
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9. The Executive Committee may adopt reasonable rules 
and regulations, not inconsistent with this Conetitution, for 
the governing of the business, affairs and operations of the 
Bureau, and may include therein provision for assessments 
against members of the Bureau or for a membership fee to be 
aid by them; and the Executive Committee from time to time, 
shall take such steps and provide such facilities as may be 
necessary to carry out the objects and purposes of the Bureau 
and to comply with the provisions of the laws of the several 
states in which the Bureau may operate. 


10. Meetings of the Executive Committee shall be held 
pursuant to call of the Chairman at such time and place as 
occasion may require. No meeting of the Committee shall be 
neld without reasonable notice to each member thereof. 


ll. <Any five members of the Executive Committee present 
in person at a meeting thereof shall constitute a quorum for the 
transaction of business. Unless otherwise specified in this 
Constitution, all action by the Committee shall be by majority 
yote of the members present. 


ARTICLE VIII 
MEETINGS 


1. An annual meeting of the Bureau shall be held at a 
time and place designated by the Executive Committee. The 
Committee shall report, at the annual meeting, on the operations 
of the Bureau during the preceding year. 


2. A special meeting of the Bureau may be called by the 
Executive Committee at any time, and shall be called by said 
Committee upon the request of any five or more members of the 
Bureau. In the event of the neglect or refusal by the Executive 
Committee to call a special meeting when so requested, such five 
or more members may call such a meeting. 


3. If an election of members of the Executive Committee 
is to be held at any meeting, not less than thirty (30) days 
written notice of such meeting, and, in all other cases, not 
less than ten (10) days written notice of each meeting shall be 
given to all members of the Bureau by the Secretary or by any 
five or more members who issue a call for a meeting pursuant to 
the provisions of the foregoing paragraph. Such notice shall 
specify the time and place of the meeting, and shall state brief- 
ly the nature of the matters proposed to be considered at such 
meeting. 


4. Representation of a member at meetings shall be by 
an officer or manager of said member or by a proxy appointed in 
writing. A majority of the members of the Bureau, when repre- 
sented at any meeting, shall constitute a quorum for the trans- 
action of business at such meeting. Unless otherwise expressly 
specified in the Constitution, all action at a meeting of the 
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Bureau shall be by a majority vote of the members of the Bureg, 
present and voting. 


5. Any action that could properly be taken at any 
meeting of the Bureau, subject to the limitation contained in 
paragraph 1 of Article IX hereof, may be taken by a vote in 
writing of the members of the Bureau without the holding of a 
meeting; provided, however, that, if any five or more members 
of the Bureau shall notify the Secretary that they object to 
such written vote on any proposition submitted or to be sub- 
mitted to the members and shall request the Executive Committes 
to call a meeting of the Bureau to consider said proposition, 
the written vote on the said proposition shall be voided ang 
it shall be presented to a meeting of the Bureau, called QB pro. 
vided in paragraph 2 of this Article, for action thereon by the 
members. Unless otherwise expressly specified in this Constity. 
tion, all action by a written vote of the members of the Bureay 
without the holding of a meeting shall be by a majority vote of 
the members voting. 


6. An affiliated group of members shall be considered 
as a single member (a) for purposes of voting and shall be 
entitled to only one vote at meetings of the Bureau or upon any 
proposition submitted to the members for a written vote without 
the holding of a meeting, (b) in determining whether a quorun 
is present at any meeting, (c) in determining whether any action 
or proposition has been carried by the votes of the required 
number of members, and (d) in determining wnether five or more 
members have requested or called a special meeting or objected 


to a written vote on a proposition without the holding of a 
meeting. 


ARTICLE IX 
ELECTIONS 
1. The annual election of members of the Executive 
Committee, for which provision is made in Article VII, shall be 


held at the annual meeting of the Bureau; except that, if any 
annual meeting is postponed by the Executive Committee beyond 


the time for the annual election because of extraordinary circu. 


stances, said election may be by written vote of the members of 
of the Bureau without the holding of a meeting. 


2. Whenever any annual election of members of the 
Executive Committee is to be held at the annual meeting of the 
Bureau, the notice of such meeting shall include notice of such 
election. If any annual election is to be by written vote of 


the members without the holding of a meeting, written notice of | 


such election shall be sent to each member of the Bureau by the 
Secretary not less than thirty (30) days prior to such election, 
In both cases, the notice shall include the names of the 
nominees for membership on the Executive Committee designated 
by the nominating committee. 
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3. The nominees for membership on the Executive 
Committee who receive a plurality of votes case, either at a 
meeting of the Bureau or upon a written vote without the hold- 
ing of @ meeting, shall be elected. 


ARTICLE X 
EXPENSES AND ASSESSMENTS 


1. The expenses and costs of the Bureau incurred in 
ite several operations shall be determined by methods which 
shall be approved by the Executive Committee and shall conform 
to sound accounting practices. Subject to the approval of the 
Executive Committee, the rate of assessment to be paid by each 
user of the services of the Bureau to cover said expenses and 
costs shall be fixed by the Manager. The Executive Committee 
may fix a reasonable minimum fee to be charged such users. If 
any user Of @ service of the Bureau shall refuse or neglect to 
pay the amount of any assessment against such user within 
ninety (90) days after notice thereof, then and in that event 
the right of such user to the services of the Bureau may be 
terminated by the Manager of the Bureau. 


2. The Executive Committee may, from time to time, 
adopt such reasonable rules and regulations in respect of assess- 
ments and charges and the collection thereof as may be necessary 
or desirable to carry out the foregoing provisions. 


ARTICLE XI 
AMENDMENTS 


1. This Constitution may be altered, modified, amended 
or revoked, in whole or in part, or the Bureau dissolved, or 
its operation discontinued, by a two-thirds vote of all the 
members. For the purpose of such vote an affiliated group of 
members shall be considered a single member as provided in 
paragraph 6 of Article VIII. 


2. When any amendment to the Constitution or the dis- 
solution of the Bureau or the discontinuance of its operation 
is to be proposed at any meeting of the Bureau the notice of 
such meeting shall contain a statement of such purpose, together 
with the proposed text of any such amendment, and, if any amend- 
ment to the Constitution is submitted to the members of the 
Bureau for a written vote without holding a meeting, the text 
of the amendment shall be furnished to each member. 


3. Amendments may be proposed by the Executive 
Committee or by any five or more members of the Bureau by filing 
the proposed amendments with the Secretary, who shall thereupon 
submit such proposed amendments to the members for a vote, as 
directed by the Executive Committee, either at a meeting of the 
Bureau or by a written vote, except that such amendment shall 
be presented to a meeting of the Bureau, called as provided in 
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paragraph e of Article VIII, for action thereon by the members 
if any five or more members object to a written vote on such 
amendment and request the Executive Committee to call a meet. 
ing of the Bureau to consider it, as provided in paragraph 5 
of Article VIII. For the purpose of proposing any such amend. 
ment, an affiliated group of members shall be considered a 
single member. 


ARTICLE XII 
CONSTRUCTION 


This Constitution shall be considered and taken as a 
contract made in the State of Illinois, and the laws of that 
state shall govern its construction and enforcement. 


ARTICLE XIII 
COMPLIANCE WITH LAW 


It is intended that nothing contained in this Constity. 
tion shall be contrary to the laws or decisions of the various 
states in which the Bureau operates, nor contrary to federal 
laws or decisions, and any provisions hereof which in any way 
conflict with such laws or decisions shall not be binding upon 
the Bureau or the members thereof in any of the territory of 
operations of the Bureau where such conflict arises. 


SCOPE OF EXAMINATION 


Since this is the original examination, it deals only 
briefly with the organization's activities and functions prior 
to the date that it was authorized as an Advisory Organization 
in 1947. The financial portion of the examination was made as 
of June 30, 1958. It was as of this date that assets and 
liabilities were determined. Cash in bank was verified by 
letter of certification and was reconciled to the general 
ledger. There are no invested assets. Income and expenses for 
the period of this examination were analyzed. 


JURISDICTION 


According to Article I of the Constitution, "This 
Bureau shall be @ voluntary, nonprofit association of capital 
stock companies (see Exhibit No. 4) engaged in writing fire 
insurance’. Today, many of these companies are "multiple line’ 
and the nature of the organization's activities is such that 
it is dealing with and, on some occasions, actually acting as 
an advisory organization on "multiple line" problems. 


The same Article states that "Its name shall be WESTERN 
ACTUARIAL BUREAU". Any reference to the lack of incorporation 
is omitted. 


The certificate issued by the State of Illinois, as 
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well as the recognition from each of the other states, is 
limited to Fire, Marine, and Inland Marine rates. A list of 
states in which this bureau has filed and is recognized is 
found in Exhibit No. 5. 


Substantially similar written agreements between the 
individual rating organizations and Western Actuarial have been 
executed for the entire territory except West Virginia where 
this organization's services are only used on a limited scale. 
This agreement is shown below. 


AGREEMENT 


THIS AGREEMENT, made this day of 9 AD 
by and between » a voluntary association 
of duly licensed as a fire insurance rating organization in the 
State of (hereinafter referred to as the "Inspection 
Bureau"), and WESTERN ACTUARIAL BUREAU, an association engaged 
in furnishing advisory, actuarial, technical and related 
services to rating organizations and duly qualified in said 
State as an advisory organization (hereinafter referred to as 
"WAB"). 


WITNESSETH : 


That the parties, in consideration of their meutual 
understandings hereinafter contained, do agree as follows: 


1. The Inspection Bureau hereby subscribes for the 
advisory, actuarial, technical and related services which WAB 
provides for rating organizations, and WAB agrees to furnish 
and make available such services to said Bureau, such services 
being more particularly described as follows: 


(a) assisting the Inspection Bureau in rate making by 
preparing and furnishing to said Bureau rating 
schedules and surveys and making recommendations in 
respect thereof; 


(b) furnishing to the Inspection Bureau recommendations 
concerning fire hazards and related information 
obtained by study and research. 


(c) assisting the Inspection Bureau in making analyses 
and compilations of statistical data filed with the 
Insurance Department or obtained from statistical 
agencies; 


(d) furnishing to the Inspection Bureau such technical 
information as shall become known to WAB from time 
to time; and 


(e) performing such other services for the Inspection 
Bureau as WAB, incidental to its general activities, 
shall make available to said Bureau. 
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2. In consideration of the aforesaid services, the 
Inspection Bureau agrees to pay its pro rata share of WAB's 
expenses of providing said services for said Bureau and Simi lay 
services for other rating organizations. 


3. This agreement constitutes written authorization ty 
the Inspection Bureau to use, in making fire insurance rates ¢ 
publication, any copyrighted material, as to which WAB has the 
right to grant such authorization by reason of ownership or 
control of, or a license under, the copyright. 


4. Nothing contained herein shall constitute an agree. 
ment by or obligation upon the Inspection Bureau to approve, 
adopt or use any rating schedule, survey, recommendation, Or any 
other matter or thing supplied to it by WAB. 


5. Either party may at any time terminate this Agree- 
ment by giving not less than ninety (90) days prior written 
notice to the other party. 


IN WITNESS WHEREOF, each of the parties hereto has cause 
this Agreement to be executed on ite behalf, by its Chairman ay 
Manager, in duplicate at Chicago, Illinois, the day and year 
first above written. 


BLANK INSPECTION AND RATING BUREAU 


By 
Chairman 
Manager 
WESTERN ACTUARIAL BUREAU 
By 
Chairman 
Manager 


Western Actuarial serves the following rating organiza. . 
tions in one degree or another: 


Name of Rating Organization States Served 

Arkansas Inspection & Rating Bureau Arkansas 

Cook County Inspection Bureau I1Yinois, Cook County only 
Fire Insurance Rating Bureau Wisconsin 


Fire Underwriters Inspection Bureau Minnesota, North Dakota, 
South Dakota 


Illinois Inspection Bureau Illinois, except Cook 
County 

Iowa Inspection Bureau Iowa 

Indiana Rating Bureau Indiana 

Kansas Inspection Bureau Kansas 

Kentucky Inspection Bureau Kentucky 

Michigan Inspection Bureau Michigan 

Missouri Inspection Bureau Missouri 

Mountain States Inspection Bureau Colorado, Wyoming, 


New Mexico 
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(cont'd) 

name of Rating Organization States Served 
a ee 
Nebraska Inspection Bureau Nebraska 

Ohio Inspection Bureau Ohio 

Oklahoma Inspection Bureau Oklahoma 
tennessee Inspection Bureau Tennessee 
west Virginia Rating Bureau West Virginia 


All but the bureaus serving Arkansas, West Virginia, 
and the three mountain states can be said to receive "full" 
advisory service. That is, thewe bureaus receive any and all 
services and can call upon Western Actuarial for any and all 
kinds of advice, and they all operate, in their relationships 
with Western Actuarial, in the same fundamental manner. The 
other three bureaus, however, receive somewhat less service. 
The differences follow: 


1. The West Virginia bureau pays a negotiated dollar 
assessment to Western Actuarial; all other bureaus pay a per- 
centage of premiums written by member and subscriber companies. 


2. The Manager of Western Actuarial is Secretary to 
the Managing Committees for all bureaus except Arkansas, 
West Virginia, and the mountain states. 


3. In the majority of instances, these same three 
bureaus do not receive recommendations, as such, on country- 
wide matters but get their recommendations directly from such 
organizations as Multi-Peril and Inter-Regional. 


4. The Arkansas and West Virginia bureaus do not re- 
ceive as much service on Rule Books and/or some other recommen- 
dations. 


These same two bureaus do not have their statisti- 
cal figures included in the Western Actuarial territory-wide 
studies. 


For a representative list of the organizations from 
which Western Actuarial enlists help and seeks advice, see 
Exhibit No. 6 


TRUSTEES 


The Trustees represent the sixty-six companies that 
purchased the Analytic System. Their only function is to carry 
out the terms of the trust and to appoint new trustees as 
required. The present trustees are: R. W. Carter, Vice 
President, Aetna Insurance Group; P. S. Beebe, Western Depart- 
ment Manager, Hartford Fire Group; C. W. Ohlsen, Western 
Department Manager, Sun Insurance Office. 


MANAGEMENT AND PERSONNEL 


Members of Western Actuarial's Executive Committee are 
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elected for a term of three years each. The present members an rating bu 


izat 
Name Title Company Affiliation control ¢ 
. W. Carter, Chairman Vice President Aetna tasurance Troup | the Manes 
H. P. Winter, Vice Vice President America Fore-Loyalty tion. Wt 
Chairman Group decis 
C. EB. Dox Deputy U.S.Mgr. London & Lancashire Oree to we ste! 
J. G. McFarland Vice President National Union Gr : an advis« 
W. L. Nolen* U.S.Manager North British Group | western 
E. D. Lawson Vice President Fund Group served 0! 
R. B. Shepard* Vice President St. Paul Group In every 
E. R. Voorhis* Asst.U.S.Mgr. Royal-Globe Group podies. 
P. H. Barr Vice President Hanover Group 
P. 8. Beebe Western Mer. Hartford Fire Group onmitte 
C. W. Ohlsen Western Mgr. Sun Insurance Office | ° 
Felix Hargrett* Vice President Home Group 
* officed elsewhere than Chicago Committe 
The following table indicates the composition of this 
Committee for the past ten years, with primary emphasis on the 
company or group affiliation of the committeeman: 
Affiliation Committeemen 
artfor re Group ae 
P. S. Beebe 
America Fore-Loyalty Group E. A. Henne 
H. P. Winter 
H. A. Clark 
Home Group Leonard Peterson 
Ivan Escott 
Felix Hargrett 
Royal-Globe Group H. C. Conick 
Clarke Smith 
E. R. Voorhis 
Springfield Group J. C. Harding 
M. E. Peterson 
Great American Group E. R. Sanborn { 
S. M. Buck | 
Sun Insurance Office C. W. Ohlsen 
Fund Group E. D. Lawson 
Continental-National Group E. H. Forkel 
Aetna Insurance R. W. Carter 
North British Group W. L. Nolen were: 
London & Lancashire Group C. B. Dox 
Phoenix of Hartford Group G. L. Pickens 
Aetna Life Affiliated Group Olaf Nordeng 
Hanover Group P.. BH. Baer 
National Unien Group J. G@. McFarland* 
American Insurance Group J. G@. McParland* 
St. Paul Group R. B. Shepard ; 


* changed employing companies during term of office. 


The Western Actuarial committeemen serve on many 
industry committees and also on the Managing Committees of the | nanage 
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. | ating bureaus. The Missour} Inspection Bureau has no formal 

° an organization like the other rating bureaus. The ownership and 

1 control of the bureau is vested solely in the individual who is 

: the Manager. There is no Managing Committee for the organiza- 

up tion. When the Manager of that bureau feels that his opinions 

y and decisions need some external expression, he refers questions 

Coil western Actuarial's Executive Committee and uses that body as 

Ty) i, advisory committee, It was noted that over the past 10 years, 

rT yestern Actuarial executive committeemen have simultaneously 

| served on the Managing Committees of the various Rating Bureaus. 
In every case they represented a quorum or 100 percent of those 
podies. 


Signed minutes of the meetings of the Executive 
Committee are kept in a bound and permanent form, 


e@ ' 
The following exhibit discloses the dates of Executive 
Committee meetings and the number in attendance: 
Dates Attendance* 
his 1950: April 27 
the June 1 13 
July 20 11 
November 23 13 
1955: February 2 13 
April 5 9 
June 3 32 
October 6 13 
December 6 12 
1956: January 17 9 
April 3 10 
June 27 13 
October 3 10 
1957: January 10 10 
March 5 13 
July 16 12 
October 15 11 
December 19 13 
: 1958: February 26 10 
April 30 13 
June 23 1l 
*including Secretary Parker 
The executives of Western Actuarial as of June 30, 1958 
were: 
Manager Kent H. Parker 
Assistant Manager Harvey 0. Snediker 
Assistant Manager John Hommes 
Office Manager Philip J. Doyle 
Fire Prevention Manager Vacancy* 
Engineering Superintendent Edwin N. Searl 
, Schedules Superintendent P. Robert Bechtolt 
*Richard E. Vernor, Deceased 
he Until Western Actuarial was formally organized, its 


management was vested in the lessee of the Analytic System, 
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These lessees were J. V. Parker 1909-1935 and R. D. Hobbs 1935. 
1954. The present Manager is not personally the lessee of the 
system and is responsible to the Executive Committee of the 
organization. Western Actuarial is the present lessee of the 
Analytic System. 


Western Actuarial's Manager appoints the other 
executives of the organization, and the total staff approximaty 
thirty people. Because of their experience and position in the 
fire insurance industry, many of the executives serve on, or 
head, various industry committees or belong to industry organi. 
zations, shown as follows: 


Kent Parker: 
Manager, Western Actuarial Bureau 
Secretary to Executive Committee, Western Actuarial Bureay 
Secretary to Managing Committees, following rating organi. 
zations: 
Cook County Inspection Bureau 
Fire Insurance Rating Bureau 
Fire Underwriters Inspection Bureau 
Illinois Inspection Bureau 
Iowa Inspection Bureau 
Indiana Inspection Bureau 
Kansas Inspection Bureau 
Kentucky Inspection Bureau 
Michigan Inspection Bureau 
Nebraska Inspection Bureau 
Ohio Inspection Bureau 
Oklahoma Inspection Bureau 
Tennessee Inspection Bureau 
Chairman, Fire Protection Engineering Scholarship Committee, 
Western Actuarial Bureau 
Member, Committee on Signalling Systems and Thermostats, 
National Fire Protection Association 
Member, Committee on Spirituous Liquors, Advisory Engineer- 
ing Council, National Board of Fire Underwriters 
Chairman, Governing Committee, Advisory Engineering Council, 
National Board of Fire Underwriters 
Member, Fire Council, Underwriters Labcratories, Inc. 
Member, Society of Fire Protection Engineers 
Member, Advisory Committee, Inter-Regionral Insurance 
Conference 
Member, Forms, Rules and Procedures Committee, Reporting 
Forms Service Office 
Secretary, Bureau Managers Conference 
Harvey Snediker 
Assistant Manager, Western Actuarial Bureau 
Member, Western Conference of Special Risk Underwriters 
Secretary, Uniform Forms Committee 
Member, American Management Association 
John Hommes 
Assistant Manager, Western Actuarial Bureau 
Member, Western Conference of Special Risk Underwriters 
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John Hommes (cont 'd) 

Member, following committees, National Fire Protection 
Association: 
Committee on Automatic Sprinklers 
Committee on Chemicals and Explosives 
Committee on Flammable Liquids 
Committee on Foam 

Chairman, Sectional Committee on Dry Cleaning, National 
Fire Protection Association 

Member, following committees, Advisory Engineering Council, 
National Board of Fire Underwriters: 
Committee on Flammable Liquids 
Committee on Combined Foam and Water Spray 
Committee on Internal Cleaning of Sprinkler Piping 
Committee on Merchandise Vaults 


PURPOSES, FUNCTIONS AND PROCEDURES 


Purposes : 


Article II of the organization's constitution enumer- 
ates the purposes and objects. A paraphrase of this Article 
might be generalized into a purpose of doing anything and every- 
thing possible to aid and assist fire insurance companies and 
rating organizations in the Middlewestern twenty state area. 


Functions: 


The:functions of this organization are primarily ad- 
visory and secondarily are service. The service functions of 
the office are (1) fire prevention (2) rate cards (3) scholar- 
ship (4) other. The advisory functions are (1) Analytic System 
(2) all other rates, rules and forms (3) other. Each function 
will be dealt with in a separate section of this report. 


Procedures : 


The procedures for thé service functions of the organi- 
zation are self-explanatory. The procedures for the advisory 
functions are variable and ofttimes complex. Generally speaking, 
there are four groups of individuals involved in the operation. 
These are: (1) Western Actuarial Staff (2) Western Actuarial 
Executive Committee (3) rating organization Staff and (4) rating 
organization Managing Committee. All procedures involve at least 
the two staffs, and some involve one or both of the committees. 
In most instances, when items of major importance are being 
recommended, the procedure involves the Western Actuarial Staff 
first, and then Western Actuarial's Executive Committee, and 
then the rating organization's Managing Committee, in the form 
of a recommendation to it, and then a direction by that Committee 


through its Secretary to the rating organization's Staff to take 
action. 


Appropriate comments on procedures will also be found 
in various other sections of this report. 


: 
: 
: 
: 
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ADVISORY FUNCTIONS: ANALYTIC SYSTEM 


The Analytic System was mentioned, in the History 
section of this report, as the fundamental reason for the es- 
tablishment of Western Actuarial, and it follows that one of 
fundamental activities of the organization is the supervising 
and handling of the system. See Exhibit No. 7 for a list Of th 
special schedules and other variations of the system. 


The system is a set of definitions and rules - @ get 
of percentage charges and credits for measuring the hazard. 
For an explanation of the system, see Exhibit No. 8 


Since the Analytic System as commonly referred to igs 
for Fire Property Damage rates only, a natural corollary ig th 
Analytic System for the Measurement of the Relative Hazard of 
Sprinkler Leakage. This schedule, to a degree, involves 
principles similar to the other system in that it uses a basis 
rate with percentage charges and credits. The original schedy;, 
was adopted in 1910. Since that time, there have been severa) 
revisions, and the 1955 edition is the one currently in use. 


Changes in the Fire system have been of such a number 
that twenty-one major revisions and/or additions have been 
necessary since the 1921 Edition. These changes generally ari» 
to fill a need. Normally such a need is a problem presented by 
one of the rating organizations, as the result of some new ‘ 
development in construction of property or other economic 
activity. An example of this latter is the introduction of a 
new process in some industrial activity, thus introducing a ney 
hazard into a processing plant. When such a need arises, much 
study is given to the problem. This study encompasses any ané 
all industries that may be involved with the problem and/or its 
solution, and eventually a conclusion is reached - a conclusion 
that probably requires a change in the Analytic System. 


These changes are recommended to the various rating 
organizations for use in their areas. It is hoped by Western 
Actuarial that each recommendation will be adopted en masse but 
it is said that such is not always the case. This means that 
any given rating bureau may or may not adopt any given recom- 
mendation regarding the system, depending upon how the Staff 
and/or Managing Committee feel about it, after viewing the 
recommendation in conjunction with local conditions such as 
statutes, Insurance Departments, experience, etc. 


At times, rating bureaus do not wait for Western 
Actuarial to act but proceed on their own with local interpre- ' 
tations to handle the situations. Often the ensuing Western 
Actuarial recommendation will be in substantial conformance with 
the handling already instituted by the rating bureau. Some- 
times, however, the recommendation will be thought by the bureau’ 
to be a better one, and, in such a case, the recommendation will 
be adopted by the rating bureau. 
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Revision No. 21, the most recent to the system, in- 
yolved four substantive changes (liberalization of the rules for 
fire resistive buildings having a mixture of mercantile and 
light occupancies; removal of theatres, bowling alleys, and 
notels from the list of light occupancies; revision of charges 
for “incombustible buildings” to include a recognition of 
impregnated wood in the construction; and recognition of super- 
markets, per se) and several purely editorial changes. The 
revision as a whole involved some two years of study and analysis, 
and it was finally recommended to rating organizations by a 
July 24, 1958 letter, excerpts from which are shown following: 


"We are enclosing a copy of Revision No. 21 to the 
Analytic System which has been completed and is avail- 
able for such use as you see fit. We are also enclos- 
ing a copy of a Summary of Principal Changes covering 
the various provisions included in the Revision. 


"We would now recommend the Revision to you for such 
use as you see fit and are sending several additional 
copies under separate cover which may be used for 
filing purposes in the event that such action is 
taken. ... Because of widespread interest in a number 
of items included in this Revision, it is anticipated 
that copies will be distributed generally to those 

on our subscription mailing list about September 1. 
In the event that filing is planned at this time, we 
would suggest if convenient that an effective date 

of August 25 would be preferable so as to correlate 
such action with the general release of the schedule 
provisions. 


"In the event that Revision No. 21 is adopted and 
filed by your office, we would appreciate being ad- 
vised as to the effective date of such action. 


ADVISORY FUNCTIONS: OTHER RATES, ETC. 


Generally speaking, Western Actuarial handles all rule 
books, and their changes, for the territory, with the bureaus 
for Arkansas and West Virginia as exceptions. This is also true 
for policy forms. 


There is a very close correlation between a change in 
rates and/or rules and a change in policy forms because of the 
characteristics of the industry. In this respect, one of 
Western Actuarial's Assistant Managers is Secretary to the 
Uniform Forms Committee which operates in the same territory as 
does Western Actuarial, except the states of Arkansas and i 
West Virginia. 


There is virtual uniformity between rule books and f 
policy forms among the eighteen states. Most differences be- 
tween states or subdivisions thereof are necessitated by either ; 
state statutes or local Insurance Department rulings. (Two 


47932 O—60—pt. 4-39 
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examples are (1) coinsurance (2) "foundation statutes". ) In the 
absence of statutes or rulings, uniformity among the states in 
the territory is felt to be necessary in the interest of the 
industry and the buying public and is virtually accomplished 
through the efforts of Western Actuarial. 


Changes in rule books or policy forms arise much the 
same as any other type of change - requests from agents, Insur. 
ance Departments, Inter-Regional, rating organizations, claims 
adjusters, etc. - and proposed changes are discussed with many 
of the same types of people, but also, ofttimes, with lawyers, 
accountants, etc. This all depends upon the characteristics of 
the proposed change that is under study. 


Also dependent on the characteristics of the change i; 
the actual procedure involved. Sometimes a proposed change goes 
directly from the Western Actuarial Staff to the rating bureay 
Staff, without involving the Executive Committee or Managing 
Committee of either organization. Other times, the rating burey 
Staff may not even be aware of the proposed change until the 
Western Actuarial Staff has worked through its own Executive 
Committee and the Managing Committee of the local body, and in 
such a@ case the rating bureau Staff merely is directed through 
the Managing Committee by its Secretary, to institute (and 
possibly file) the change. Still other times, rating organiza- 
tion Staffs will be given an opportunity to offer critiques on 
the propositions before the Western Actuarial Staff makes any 
final decision. To rephrase, there are four sets of people in- 
volved in a proposed change before it reaches the filing stage 
with any Insurance Department. One set is Western Actuarial's 
Staff. Another set is Western Actuarial's Executive Committee. 
A third set is the rating organization's Staff, and the fourth 
set is that body's Managing Committee. At least the two staffs 
are involved in any change, and sometimes one or both of the 
other sets of people are involved. 


When a proposed change, as instigated by some group in 
one state, takes on the characteristics of being in the whole 
territory's interest, Western Actuarial recommends the change to 
all states. This is the situation in the majority of the cases, 


In summary, subjects for rule book and policy form 
changes come from most anywhere and everywhere, receive thorough 
study by at least the Staff of Western Actuarial, and are 
eventually either rejected or recommended to the organizations 
for adoption and filing. 


ADVISORY FUNCTIONS: "OTHER" 


As is mentioned in the section on other service 
functions, the myriad of activities engaged in by this organiza- 
tion with and for the insurance industry leaves activities diffi-: 
cult to define, both in their number and their characteristics. 


One such activity is the matter of statistics; this 
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activity has both service and advisory functions. The National 
poard of Fire Underwriters is the statistical agent for the 
majority of the capital stock insurers in the United States. 

this fact alone results in a mass of statistical data being 
transmitted annually to the National Board by writers of Fire 
and Allied Lines cover. The National Board assembles the 

figures for each of the States and for the entire United States 
and transmits the assembled information to all interested 

arties. Western Actuarial is one such party. On its own initi- 
ative, Western Actuarial assembles the figures for each of the 
states in the territory and compiles a territory-wide summary 
for each major peril. This study is available to most any and 
all who ask for it. Western Actuarial asks each rating organi- 
zation to prepare, for Major Perils 10 and 20, a five year study 
of incurred losses and earned premiums, with premiums adjusted 
to the latest rate levels. Form 46 (see Exhibit No. 9) contains 
the Major Peril 10 information. Major Peril 20 figures are 
shown also for the last ten years and both sets of figures are 
proken down as to (1) dwellings (2) farms (3) other, ordinary 
construction (4) other, wind-resistive construction. Each 
rating bureau receives these Major Peril 10 and 20 studies as a 
service of Western Actuarial. 


Another activity carried on by this organization is 
the attempt to achieve some uniformity of thinking and procedure 
in the preparation and analysis of statistics. To this end, 
western Actuarial has conducted several sominars for rating 
bureau personnel and also is continuously engaged in all phases 
of statistical activity. 


Western Actuarial acts as a clearing house and focal 
point for all information on and the interpretation of sta- 
tistics, and rating organization questions are always under dis- 
cussion. Most of these questions, in the final analysis, ask 
if rates should be raised, lowered, or left alone. To answer the 
fundamental question requires a great deal of time of many 
Western Actuarial people. 


Whereas the management of the Analytic System is said 
to be primarily a "local" area of operation, certain other 
activities of the industry are more country-wide in scope and 
nature. As an example of how Western Actuarial operates in such 
country-wide matters, the Industrial Property Policy program 
provides an excellent subject to examine. Western Actuarial 
first heard of this program in April 1956. when the Interbureau 
Advisory Group sent the complete program for the Staff to study 
and comment on. Fifteen months later the Executive Committee 
approved thé program for recommendation to rating organizations. 
During the interim, it was seven months before Inter-Regional 
even recommended that the program he recommended to the bureaus, 
and the other eight months were taken up with discussion and 
study between Western Actuarial, Inter-Regional, Multi-Peril, 
companies, rating organizations, and the Executive Committee. 
Western Actuarial's own Executive Committee discussed the pro- 
gram three times before it was approved and recommended. The 
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culmination was a September 24, 1957 letter to all bureaus, ap. 
propriate excerpts from which are following: 


"The Multi-Peril Insurance Conference has recom- 
mended the adoption of the Industrial Property 
Program on a country-wide basis and this subject 
was recently presented to the Executive Committee 
of this office and the Managing Committees of the 
Middlewestern Inspection Bureaus. These Com- 
mittees approved adoption of this plan in principle 
and we are accordingly hereby recommending that you 
proceed to file the attached material, as indicated, 


“The material to be filed consists of the Industrial 
Property Program Manual with State Title Page and 
State Exception Page 


"It is believed practical in the interest of economy 
to employ the same Manual in all Middlewestern 
States with an individual State Title Page and State 
Exception Page where necessary ... For the time be- 
ing at least, we believe the State Exception Pages 
Should be prepared under the direction of this 
office and recommended accordingly : 


SERVICE FUNCTIONS: FIRE PREVENTION 


The organization coordinates the town inspection pro- 
grams that are conducted by the various state fire prevention 
associations and carries on extensive activities in the safe- 
guarding of life and property, from fire, by cooperating with 
State Fire Marshals, State and other Universities, Mayors and 
other City officials, Fire Commissioners, Civic organizations of 
all types, school officials, hospital authorities, etc., in 
arranging fire prevention programs, giving lectures and instrur. 
tions to firemen, instructing the staffs of schools, hospitals 
and public institutions, and in serving on national and local 
committees that specialize in various phases of safety work. 
For a list of booklets, brochures, and other periodicals printe 
and distributed by this office, see Exhibit No. 10. 


SERVICE FUNCTIONS: SCHOLARSHIP 


Western Actuarial supports, with full tuition and fee 
payments, some 55 to 60 students at the Illinois Institute of 


Technology, Chicago. These students are studying Fire Protectic: 


Engineering in what was formerly known as the Armour Institute. 


Sixteen new students are admitted on scholarship each year. The 


student's consideration for the scholarship is his promise to 
work for one of the rating bureaus during the summers and fora 
three-year period subsequent to graduation. 

SERVICE FUNCTIONS: RATE CARDS 


Since Chicago is the center of the insurance industry 
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most of the Midwestern states, and since the Analytic System is 
in use throughout most of this territory, Western Actuarial 
maintains a complete set of the published rates. This file is 
complete for all of the twenty states in the territory except 
rates published by the Cook County and the Illinois Inspection 
Bureaus, both of which have their offices in Chicago. 


This file enables any interested broker, underwriter, 
or other person to determine any published rate within a matter 
of minutes, for properties outside of Illinois, and thus 
expedite industry procedures. However, there is no attempt by 
this office to engage in any discussions about how the 
published rates were established. 


SERVICE FUNCTIONS: "OTHER" 


Because the overall purpose of the organization is to 
do any and all things that will aid fire insurance companies 
operating in the Midwest, there is a myriad of somewhat diffi- 
cult to define services that the organization provides. One of 
these 1s exemplified in the Inspection Report Manual, copyrighted 
by Western Actuarial, in which is found a guide and suggested 
format for all industry people to use in making up reports of 
inspections of properties. This Manual has been in existence 
since 1932 and Western Actuarial has been the prime mover in its 
existence and operation. 


BONDS AND INSURANCE 


The officers and employees of the Western Actuarial 
Bureau were bonded at the date of this examination under the 
terms of the Fidelity and Casualty Company of New York, N.Y., 
Policy No. 2209793, in the amount of $100,000.00, renewed every 
three years or to October 1, 1960, at a premium of $1,148.92. 
The policy indemnifies the Bureau against loss of money or 
property, subject to the usual provisions of a primary commercial 
blanket bond policy. 


The Bureau is also insured by The Great American 
Indemnity Company of New York City for Workmen's Compensation 
and Employer's Liability, Policy No. C 565033, covering the 
period April 27, 1958, to April 27, 1959, for a premium of 
$168.15, in the amount of $100,000.00. Also by another Great 
American Indemnity Company Policy No. XO 38 43 15, for a period 
from April 27, 1958, to April 27, 1959, for a premium of $331.20, 
for Comprehensive General-Automobile insurance, with limits of 
$100,000.00 for each person and $300,000.00 for each accident on 
bodily injury; $25,000.00 property damage, for each accident; 
and, for property damage, except automobile, $25,000.00 each 
accident, $50,000.00 aggregate operations; $50,000.00 aggregate 
protective and $50,000.00 aggregate contractual. 


The Bureau has a policy with the Travelers of Hartford, 
Connecticut, Policy No. GA 32961, issued to the Trustees of 
Midwestern Inspection and Rating Bureaus and Advisory Organiza- 
tions Fund (Fire), covering Group Accident and Sickness Major 
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Medical coverage. Both employees and employers contribute under 
the terms of this policy and the various organizations pay thei; 
proportionate share of the premiums, which are paid monthly, 


The Bureau has a Group Life Insurance Policy with th 
Connecticut General Life Insurance Company of Hartford, 
Connecticut, Policy No. 6084 on which the premiums are paid 
monthly and both the employer and the employee contribute. 
Coverage is based on salary earned. 


In addition the Bureau has a Group Accidental Death 
and Dismemberment policy with the Connecticut General Life 
Insurance Company of Hartford, Connecticut, Policy No. GD 606 
on which the premiums are paid monthly and contributions are 
made by the employer, only. Coverage is based on employees 
basic earnings, on a graduated scale. 


EMPLOYEE BENEFITS 


Western Actuarial provides group life insurance for 
full time employees after 30 days of employment on a contribv- 
tory basis, group accident and sickness and major medical ingy. 
ance through the Midwestern Inspection and Rating Bureaus and 
Advisory Organization Fund, sharing the premium cost with the 
Bureau, group accidental death and dismemberment insurance is 
available to employees on a non-contributory basis. 


Retirement allowances, subject to Executive Committee 
action, are made to employees who are retired because of illne 
or advanced age. Allowances are based upon length of service 


and compensation and are financed voluntarily by the Bureau with. 


out contractual obligation. 
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ASSETS 


Cash and Bank Deposits $118,410.40 


The above captioned asset consists of a petty cash fund 
in the Home Office amounting to $70.16 and a non-interest 
pearing account in one bank of $118,340.24. 


Cash in office was verified by actual count. The deposit 
in the bank, consisting of one account, was confirmed by direct 
correspondence and reconciled to the General Ledger as of 
June 30, 1958. 


LIABILITIES 


Unpaid Bills $5,508.38 


This amount represents bills payable as a result of an 
examination of unpaid invoices as of June 30, 1958. 


Accrued State Unemployment Taxes $ 50.63 


The above amount is self-explanatory. 


Salary Gift $ 18,500.00 


By a vote of the Executive Committee in June, 1958, the 
above item was granted to the widow of a deceased executive, 
an employee of the Bureau, and was paid in August of 1958. 
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FINANCIAL 


The following balance sheet explains the financial cond}. 
tion of the Bureau as of June 30, 1958. Following the balance 
sheet is a brief explanatien of the items in order of their 





appearance. 


Comparative statements are for review and comparison of ty 
results of operation for the period of this examination. 


STATEMENT OF ASSETS AND LIABILITIES 


June 30, 1958 
Assets 


Cash in Bank 
Cash in Office 


Total Assets 


Liabilities 


Unpaid Bills 

Accrued State Unemployment Tax 

Salary gift to one deceased executive 
employee's widow 


Total Liabilities 
Manager's Working Fund 
Total 


$118, 340.24 
70.16 


$118,410.40 





$9", 351.39 
$118,410.40 
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STATEMENT OF INCOME AND EXPENSES 
June 30, 1958 


condi. 
alance Income 
eir ay 
subscription "C" Income 
(Schedule 1) $205,075.00 
N Of the Special Assessment for Illinois 
; Net Receipts Tax 18,000.00 


Other Assessments: 
Reporting Forms, Service Office $ 500.00 


Uniform Forms Committee 8,040.00 8,540.00 
Total Income $231,615.00 
Expenses 

Fire Depertment 

Furns en and Fixtures $ 1,781.49 

Postage 1,349.59 

Printing and Stationery 3,766.72 

Rent 12,654.00 

Salaries 98,511.50 

Telephone and Telegraph ¢,921.15 

Automobile Expenses 122.00 

Travel 7,861.25 

Miscellaneous 2,921.97 $131,989.67 
Fire Prevention Department 

Printing and Stationery $ 4,885.73 

Salaries 19,660.00 

State Associations 8,331.91 

Travel 4,984 .84 

Miscellaneous 1,653.68 $ 39,516.16 
Bureau Scholarships 

on $ 16,270.00 

Legal 

Attorney's Fees and Expenses $ 7,340.09 

Other Legal Expenses 4,459.72 $ 11,799.81 
Insurance 

Group Life $ 1,294.35 

Group Hospitalization 1,045.75 

Workmen's Compensation 168.15 

Comprehensive General Auto 331.20 $ 2,839.45 
Taxes 

Federal Old Age Benefits Tax 1,749 

Federal and State Rea tonaent = 111. “Be $1,861.62 $204,276.71 
Excess of Income over Expense $ 27,338.29 


ne 
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INCOME AND EXPENSES 





Income for operations is derived chiefly from assessments based on premium, 
reported by the Inspection and Audit Bureaus and shown as Subscription "C™ Income 
hereafter, The premiums are those for the four quarters of the year, two years | 
previous to the assessment year, As appears in this report, the 1958 Assessme, 
is based on the 1956 premiums, The rate used currently is .00036 for Arkansas, 
Cook County, Missouri, and the Mountain States, whereas the assessment is 0004 
for Hlinois, Indiana, Iowa, Kansas, Kentucky, Michigan, Nebraska, Minnesota, 
Ohio, Oklahoma, Tennessee, and Wisconsin. *The increased assessment using 
-00046 is to take care of the Audit Bureaus. 





1956 Rate Annual Quarterly 
Inspection Bureaus Premiums .00036 Statement Assessment 
———— NERS 
Arkansas $ 27,476,900 $ 9,891.68 $ 9,900 $ 2,475 
Cook County 67 , 307 ,626 24,230.75 24,200 6,050 
Missouri 64,539,195 23,234,11 23,200 5,800 
*Mountain States 37,372.99 13. 454.26 13,500 3,375 
Sub Total $196,696,660 $ 70,810.80 $ 70,800 $ 17,700 
Rate 
-00046 
Illinois $ 83,937,585 $ 38,611.29 $ 38,600 $ 9,650 
Indiana 70 ,944,614 32,634, 52 32,600 8,150 
lowa 38,761,926 17,830.49 17,800 4,450 
Kansas 36,785,555 16,921.36 16,900 4,225 
Kentucky 38 ,648 ,824 17,778.46 17,800 4,450 
Michigan 108,075,941 49,714.93 49,700 12,425 
Nebraska 19,696,927 9,060, 59 9,100 2,275 
Minnesota 69,286,058 31,871.59 31,900 7,975 
Ohio 122,255,959 56,237.71 56,200 14,050 
Oklahoma 41,439 ,098 19,061.99 19,100 4,775 
Tennessee 46,266,518 21,282.60 21,300 5,325 
Wisconsin 44,221,998 20, 342,12 20 , 300 5,075 
Sub Total $720,321,003 $331,347.65 $331,300 82,825 
Grand Total $217 2017, 663 $402 158. 45 $402 100 $100 525 
"Increased assessment using .00046 to take care of Audit Bureaus 
Mountain States being the exception, charged on the basis of .00036 
1956 Rate Annual Quarterly 
Audit Bureau Premiums -0001 Assessment Assessment 
Missouri 2 61,491,111 $ 6,149.11 £6,100 $2,525 
Inspection Bureaus $ 402,075 
Audit Bureau 6,100 
West Virginia (Flat Rate) 2,000 
Total $ 410,175 
Ist Quarter 1958 $ 102,525 
2nd, 3rd and 4th Quarters 307,650 
Total 410,175 
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EXHIBIT NO, 1 


List of Companies referred to in Declaration of Trust 
Ss ss te tteseessesssnsunsneesesemneenanes 


Aachen & Munich 
Aetna of Hartford 
Alliance, Phila. 
American Central 
Atlas of London 
British America 
California 

Calumet, Chicago 
Capital Fire, N. H. 
Citizens of Missouri 
Colonial F. Und, 
Commercial Union 
Commercial Union N. Y. 
Commonwealth, N. Y. 
Detroit, F. & M. 
English, Am, Und, 
Equitable of R. I. 
Fire Association 
Fireman's Fund, Cal. 
Franklin Fire of Phila. 
German Alliance 
German-American 
Granite State 

Hanover of N, Y. 
Hartford Fire 
Imperial Fire, Colo, 
Ins. Co of North Am, 
Mechanics and Traders 
Mercantile F. & M. 
Michigan F, & M, 
Middle West, N. D. 
National Fire 


Newark Fire of N. J, 
New Hampshire Fire 

N. Y. Underwriters 
Niagara Fire 

N. B. & M., England 

N. B. & M., New York 
Northern, England 
Norwich Union 

Osage Fire 

Palatine 

Pennsylvania Fire 
Philadelphia Underwriters 
Phenix of Brooklyn 
Phoenix of Hartford 
Pioneer Fire of Okla, 
Providence, Washington 
Queen of America 

Royal of Liverpool 
Royal Exchange 

Scottish Union & National 
Shawnee Fire 

Southern, F., Va. 
Sovereign F., Assurance 
Springfield F. & M. 
Star Fire 
State of Liverpool 
State of Nebraska 

St. Paul F, & M. 

Sun, N. 0, 

Svea of Sweden 
Virginia F. & M. 
Virginia State 

Western, Toronto 
Western Reserve 
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EXHIBI? NO. 2 
DECLARATION OF TRUST 


WHEREAS, On the 13th day of January, A. D. 1909, A. F. Dean, of 
the City of Chicago, County of Cook, and State of Tllinois, by, 
certain Bill of Sale and Assignment, conveyed to the undersigne 
P.D. McGregor, J. W. G. Cofran, and J. H. Lennehan, certain pro. 
perty and Copyrights, as copy of which conveyance is hereto at. 


tached and made a part hereof; and, 


WHEREAS, The said property, as recited in said conveyance, was 
paid for by certain insurance companies, a list of which is 
attached hereto, and no part of said property was paid for by 


the undersigned grantees in said conveyance; and, 


WHEREAS, The said conveyance was made to the undersigned, P.p, 
McGregor, J. W. G. Cofran, and J. H. Lenehan, to be held by then 
only as trustees for said insurance companies, and not as the 


owners of said property: 


NOW, THEREFORE, We, the said P. D. McGregor, J. W. G. Cofran and 


J. H. Lenehan, and each of us, do hereby declare that we are not 
the owners of said property conveyed to us by the said A. RF. Dex 
as aforesaid, but that we merely hold said property as trustees 

of certain insurance companies, as per the list hereto attached; 
and we further agree with said companies and with each other that 
in the event that any one of us shall cease to become engaged in 
the fire insurance business in the City of Chicago, or, in the 


event of the death of either or any one of us, or upon the 
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written request of a majority of the companies interested as 
woners, that then the survivors of the undersigned trustees 
shall at once appoint a trustee in our place, in whom shall be 
yested the title to said property so conveyed by the said 

A. F. Dean, in the same manner and to the same extent that said 
title is now vested in either of us, and upon such appointment 
of a successor all our individual interests in or title to said 
property shall at once and immediately cease and determine, and 
in no event shall our heirs take, have or hold any interest 
whatever in said property so conveyed by the said A. F. Dean, 
to us, but our interest and the interest of each of us in the 
same shall at once cease and determine either upon our death 

or in the event that we cease to become engaged in the fire 
insurance business in the City of Chicago, Illinois or if re- 


quested by said companies. 


IN WITNESS WHEREOF, We, and each of us, have hereunto set our 
hands and affixed our seals, this first day of June A. D. One 


Thousand Nine Hundred and Nine, 


P. D. McGregor 
(Signed) J. W. G. Cofran 


J. H. Lenehan 


Executed in triplicate 


47932 O—60—pt. 4-40 
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EXHIBIT NO, 3 
LEASE 


THIS INDENTURE made this | aay of flac 
) 
| 


1954, between E. A. HENNE, C. W. OHLSEN and P. S. BEEBE (hereip. 
after referred to as "Trustees"), parties of the first pert, an 
WESTERN ACTUARIAL BUREAU, a voluntary association of companies 
engaged in writing fire insurance (hereinafter referred to as 


"WAB"), party of the second part 
WITNESSET GA: 


1. The Trustees hereby demise and lease to WAB the systeg 
of making fire insurance rates commonly known es the Analytic 
System for the Measurement of Relative Fire Hazard, together wit; 
all copyrighted publications and matters relating thereto, all 
property heretofore used in the preparation and administration of 
said system, and all other property of a similar nature accum- 
lated in connection with or as the outgrowth of the preparation 
and administration of said system, the legal title to all of thid 
is vested in the Trustees, including, but not limited to, all of 
the files, maps, surveys, rete books, schedules, agreements, doc 
ments, correspondence, library, books of account, records, and 
office furniture, fixtures and equipment so used or accumulated 
heretofore. This lease includes the license or permission to 
publish and to make such other use of copyrighted publications 
and matter as WAB deems desirable and to license or permit others 


to publish or otherwise use such publications and matter. 
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2. The term of this lease shall be the ten (10) year period 
from the lst day of May, 1954, to the lst day of May, 1964, subject 
however to the provisions hereinafter contained for the earlier 
termination of this lease. 

3. The Trustees agree that WAB may change, amend, extend or 
reprint the said Analytic System for the Measurement of Relative 
Fire Hazard as WAB deems to be necessary or desirable from time 
to time; and that WAB may print or reprint any publications, and 
may copyright the same in its own name, and shall renew, in those 
cases where WAB has the right of renewal, and, in other cases, shall 
cavse to be renewed all of the copyrights now in force on the 
publications which ere subject to this egreement. 

4. WAB agrees that it will use its best efforts to maintain, 
develop and protect the property under its control pursuant to 
this lease; that it will not commit waste in the handling of the 
property; and that it will efford to the Trustees full opportunity, 
upon request, to examine and inspect the said WAB, its affairs, 

the property under its control pursuant to this lease, and its 
books, records, and accounts. 

5. This lease shall not be assignable or transferable by 
WAB. 

6. This lease and all rights hereunder shall terminete in 
the event that WAB is dissolved or its activities discontinued. 

7. The Trustees or WAB may at any time terminate this lease 


and all rights hereunder by giving not less than six (6) months 


prior written notice to the other party or perties. 
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8. All accumulations to the property presently subject t 
the lease occurring during the continuence of this lezse gha}) 
immediately become and be the property of the Trustees; and upon 
the termination of this leese ell such accumulations, together 
with all the property presently subject to this lease, shall pe 
returned by WAB to the Trustees and WAB shall thereafter have 
further claim to or interest in said property. WAB agrees that 
it will, vpon demand by the Trustees, execute any and all docy. 
ments that are necessary or desirable for the purpose of eviden. 
ing or confirming the Trustees! title to said property or of vec, 
ing in the Trustees the title to any of said property the recon 
title to which is in the name of WAB, as in the case of copyriph; 


which have been registered in the name of WAB. 


IN WITNESS WHEREOF the parties hereto have executed this 
agreement in triplicate at Chicego, Illinois, the day and yeer 


first above written. 








As Trustees,) Parties of the First 


Part 





WESTERN ACTUARLAL BUREAD 


By Ah bean face Chitin, 


Party of the Second Part 
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EXHIBIT - NO. 4 
WESTERN ACTUARIAL BUREAU 


List of Member Companies 


AETNA INSURANCE GROUP 
Aetna Insurance Co, 
Century Indemnity Co. 
Standard Insurance Co. of N. Y. 
World Fire & Marine Insurance Co, 


AETNA LIFE AFFILIATED COMPANIES 
Aetna Casualty & Surety Co. 
Iowa Fire Insurance Co, 
Standard Fire Insurance Co, 


AGRICULTURAL GROUP 
Agricultural Insurance Co. 
Empire State Insurance Co. 


AMERICA FORE-LOYALTY GROUP 
Commercial Insurance Company of Newark 
Continental Insurance Co, 
Fidelity & Casualty Co. 
Fidelity-Phenix Fire Insurance Co. 
Firemen's Insurance Company of Newark 
Metropolitan Casualty Company of New York 
Milwaukee Insurance Co, 
National Ben Franklin Insurance Co. 
Niagara Fire Insurance Company 


AMERICAN INSURANCE GROUP 
American Automobile Insurance Co, 
American Insurance Co, 
AMERICAN SURETY COMPANY 
ATLAS ASSURANCE GROUP 
Albany Insurance Co, 
Atlas Assurance Co., Ltd. 
Quaker City Fire & Marine Ins. Co. 
BIRMINGHAM FIRE & CASUALTY CO. 
BOSTON-OLD COLONY COMPANIES 


Boston Insurance Co, 
Old Colony Insurance Co, 


CAMDEN FIRE INSURANCE ASSN. 
CENTRAL SURETY and INSURANCE CORP, 


CENTURY GROUP 
Century Insurance Co., Ltd. 
Pacific Coast Fire Ins. Co, 
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CHEROKEE INSURANCE CO. 


COMMERCIAL UNION GROUP 
American Central Ins. Co. 
British General Ins. Co., Ltd. 
California Ins. Co, 
Commercial Union Assurance Co. Ltd, 
Commercial Union Fire Ins. Co. of N. yY, 
Palatine Ins. Co. Ltd. 
Union Assurance Society, Ltd. 


CONTINENTAL-NATIONAL GROUP 
National Fire Ins. Co. of Hartford 
Transcontinental Ins. Co. 


CORROON & REYNOLDS GROUP 
American Equitable Assurance Co. of N, yY, 
Globe & Repudlic Ins. Co. of America 
Merchant & Manufacturers Ins. Co. of N, yY, 
New York Fire Ins, Co. 
Preferred Fire Ins. Co. 


CRUM & FORESTER GROUP 
British America Assurance Co, 
North River Insurance Co, 
United States Fire Ins. Co. 
Westchester Fire Ins, Co. 
Western Assurance Co, 


DUBUQUE FIRE & MARINE INS. CO. 
EMPLOYERS' GROUP 
American Employers! Ins. Co. 
Employers' Fire Ins. Co. 
Employers! Liability Assurance Corp. Ltd, 
EXCELSIOR INSURANCE COMPANY 
FARMERS FIRE INSURANCE CO. 
FUND INSURANCE COMPANIES 
Fireman's Fund Ins. Co. 
Home Fire & Marine Ins. Co. 
National Surety Corp. 


GLENS FALLS INS, CO. 








Ltd. 
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GREAT AMERICAN GROUP 
American National Fire Ins. Co, 
Detroit Fire & Marine Ins. Co. 
Great American Indemnity Co. 
Great American Insurance Co, 
Massachusetts Fire & Marine Ins. Co. 
Rochester American Ins. Co. 


HANOVER GROUP 
Fulton Insurance Co, 
Hanover Insurance Co, 


HARTFORD FIRE INSURANCE COMPANY GROUP 
Citizens Ins. Co. of N. J. 
Hartford Accident & Indemnity Co. 
Hartford Fire Ins. Co. 
New York Underwriters Ins. Co. 
Northwestern Fire & Marine Ins. Co. 
Twin City Fire Ins. Co, 


HOME INSURANCE COMPANY 
KANSAS CITY FIRE & MARINE INS, CO, 


LONDON ASSURANCE GROUP 
London Assurance 
Manhattan Fire & Marine Ins. Co. 


LONDON & LANCASHIRE GROUP 
Law, Union & Rock Ins. Co., Ltd. 
London & Lancashire Ins, Co., Ltd, 
Safeguard Insurance Co, 
Standard Marine Ins. Co,, Ltd. 


MARYLAND CASUALTY CO. 


MILLERS NATIONAL GROUP 
Illinois Fire Ins. Co. 
Millers National Ins. Co. 


NATIONAL UNION GROUP 
Birmingham Fire Ins. Co. of Pa. 
National Union Fire Insurance Co, 


NEW HAMPSHIRE FIRE INSURANCE GROUP 
Granite State Fire Ins. Co. 
New Hampshire Fire Ins. Co. 


NEW ZEALAND FIRE INSURANCE CO. 
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NORTH BRITISH GROUP 
Commonwealth Ins. Co. of N. Y. ROYA. 
Mercantile Ins. Co. of America 
North British & Mercantile Ins, (Co, 
Penn. Fire Ins. Co. 


NORTHERN ASSURANCE GROUP (London) 
American Marine & General Ins. Co, 
Northern Assurance Co. Ltd. 


NORTHERN INSURANCE GROUP (New York) 
Assurance Company of America 
Northern Ins. Co, of N, Y. oT. 


NORTHWESTERN NATIONAL INS, CO. 

NORWICH UNION GROUP 
Norwich Union Fire Ins. Soc. Ltd, scot 
Eagle Fire Company of New York 


OHIO FARMERS COMPANIES 


SECU 
OHIO INSURANCE COMPANY SECU 
PEARL MONARCH GROUP 
Pearl Assurance Co. Ltd. 
Monarch Ins, Co. of Ohio SPRY 


PEERLESS INSURANCE GROUP 
Caledonia American Ins. Co. 
Netherlands Ins. Co. 
Peerless Ins. Co. STAN. 
United Life & Accident Ins. Co, 


PHOENIX of HARTFORD INSURANCE COMPANIES | | 
Connecticut Fire Insurance Co, SUN 
Equitable Fire & Marine Ins. Co. 
Minneapolis Fire & Marine Ins, Co. 
Phoenix Insurance Co. 


TRAV. 
PHOENIX of LONDON GROUP 
Phoenix Assurance Co. of New York 
PROVIDENCE WASHINGTON INSURANCE CO. UNTO! 
RELIANCE INSURANCE CO. UNIT 
ROYAL EXCHANGE GROUP } 
Provident Insurance Co. of New York YORK 


Royal Exchange Assurance 








Co, 


IES | 


rk 


} 
York 
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ROYAL-GLOBE INSURANCE GROUP 
American & Foreign Insurance Co, 
British & Foreign Marine Ins, Co. 
Globe Indemnity Co. 
Liverpool & London & Globe Ins. Co. 
Newark Insurance Co, 
@ueen Insurance Co. of American 
Royal Indemnity Co, 
Royal Insurance Company 
Thames & Mersey Marine Ins. Co. 
Virginia Fire & Marine Ins, Co. 


st, PAUL GROUP 
St. Paul Fire & Marine Ins. Co, 
St. Paul Mercury Ins, Co. 


SCOTTISH AMERICAN GROUP 
American Union Insurance Co, 
Scottish Union & National Ins. Co. 


SECURED INSURANCE COMPANY 


SECURITY CONNECTICUT INSURANCE COMPANIES 
Connecticut Indemnity Co. 
Security Insurance Co. of New Haven 


SPRINGFIELD INSURANCE COMPANIES 
New England Insurance Company 
Springfield Fire & Marine Ins. Co. 


STANDARD of DETROIT 
Planet Insurance Co, 
Standard Accident Ins, Co, 


SUN INSURANCE GROUP 
Sun Insurance Co. of New York 
Sun Insurance Office, Ltd. 


TRAVELERS GROUP 
Charter Oak Fire Insurance Co. 
Travelers Indemnity Co. 


UNION INSURANCE SOCIETY of CANTON 


UNITED STATES FIDELITY & GUARANTY GROUP 
Fidelity & Guaranty Ins. Underwriters, Inc. 
United States Fidelity & Guaranty Co. 


YORKSHIRE INSURANCE GROUP 
Seaboard Fire & Marine Insurance Co, 
Yorkshire Ins. Co, 
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EXHIBIT NO. 5 4, I 


STATE RECOGNITIONS 


Sect 
1. Arkansas India 
All required filings accepted by State of Arkansas 
June 2, 1954. No license fee required in Arkansas for 
advisory organizations. 
Agreement with Arkansas Inspection and Rating Bure 
Signed May 1, 1956. 
2. Colorado: _ 
Filings as of December 15, 1947, supplemented (and Sia 
acknowledged) May 12, 1954, with filing of Constitution 
(Jan. 22, 1954) and list of members, 9, 1 
New Mexico recognizes WAB as "advisory organization" 
under Section 60-621 (1947)Cumulative Pocket Supplement, / 
New Mexico Statutes 1941 Annotated. (Letter from Supt, 
Apodaca Jan. 2, 1948). 
Gy I 
3. Illinois: 
"Article XXX Advisory Organization Number 1," 
Dated Nov. 1, 1947, sent to WAB on Jan. 22, 1948. (no me 
expiration date). i _ 
On May 6, 1954, additional filing made of 
1. Copy of Constitution ) 
2. List of members 
On May 7, 1956, supplementary list of members was ai 


filed. 
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4, Indiana: 
First filing made October 1, 1947, in compliance with 
Section II of Chapter III, passed by General Assembly of 
Indiana effective July 1, 1947. 
as On May 6, 1954, filed 
1. Constitution 
2. List of members 
3. Designated E. H. Elbourn of Indiana Rating Bureau, 
to receive orders of Indiana Department and act 
ireay as agent for service of process, 


On May 7, 1956, a supplementary list of members was 


filed. 

ind 5. Iowa: 

yn Licensed in Iowa as "Advisory Organization" December 
9, 1947. 

Lon" On May 6, 1954, filed 

ue, | 1. New Constitution 


2. List of members | 


On May 7, 1956, supplementary list of members filed, 


6, Kansas: 

Original filing made October 2, 1947 under Section 10 
of Senate Bill 172 effective October 1, 1947. No acknow- 
ledgment in file. 

On May 6, 1954 filed 


1. New Constitution 
} 2. List of members 


Acknowledged May 10, 1954 as being in compliance with 
as 


Section 40-934 of the General Statute of 1949. 
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On February 16, 1956, designated L. A. Magill, Kansas a 
Inspection Bureau, as agent, acknowledged February 18, 195¢ 


On May 7, 1956, filed supplementary list of members, 14, 1 


funct: 
7. Kentucky: 

On May 20, 1948, made first filing with Kentucky, 
designating Geo. H, Parker, as resident to receive orders 
and agreeing to submit to examination. Acknowleged March 
29, 1950. 

10, 1 

On May 6, 1954, filed 

1. New Constitution 

2. List of new members 

On May 7, 1956, supplementary list of member compa- 
nies filed. expirs 

no pre 
8, Michigan: 

On October 2, 1947 filing made as "advisory organi- 
zation", designating 0. M. Henn, of the Michigan Inspection 
Bureau, Detroit, as agent. 

Letter from L. H. Moore, Chief Rater October 29, 1947 

ll. } 


Stating filing comes under Section 10, Act No. 100, Public 
Acts of 1947. 
On May 6, 1954, there was filed 


1. New Constitution 
2. List of members 


On May 7, 1956, a supplementary list of members, 
mw 
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g, Illinois: 

Note = Letter from Commissioner Parkinson October 
14, 1947. Reply of October 15, 1947. All regarding 
functions of Bureau, 

License issued November 1, 1947, 

on May 6, 1954 filed 

1, New Constitution 

2, List of members 
10, Minnesota: 

Original filing October 2, 1947. 

Filing approved December 11, 1947, 

License issued December 8, 1950. Not renewed upon 
expiration December 8, 1953 because Minnesota law makes 
no provision for licensing “advisory organization". 

On May 6, 1954 there was filed 


1. New Constitution 
2, List of members { 


On May 7, 1956, supplementary list of members was filed, 


ll, Nebraska: 
Original filing made December 5, 1947. 
Approved December 10, 1947. 
On May 6, 1954 there was filed 
1. New Constitution 
2. List of memoers 
12, Ohio: 
On May 10, 1948 letter from Ohio Department 
"authorizing" and “accrediting” WAB as “Advisory Organization", 


On May 6, 1954, filed 
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On May 6, 1954, filed 


1. New Constitution to ret 
2. List of members 


On May 5, 1956, again filed Constitution and supple. 


mentary list of members, 


13. Oklahoma: 

filed 
Original filing July 6, 1919, 

On May 6, 1954, there was filed 16. | 


1. New Constitution 
2. List of members 


On May 6, 1956, supplementary list of members filed, 


14, Tennessee: 
Original filing made May 10, 1949, 
Filing accepted and filed May 17, 1949, ities 
On May 10, 1949, Mr. Hobbs designated J. H. Norton, 
Manager of Tennessee Inspection Bureau, as a resident upon 
whom the Tennessee Insurance Commissioner might serve notice 
On July 1, 1952, Mr. Hobbs designated John F. Lee, 
Manager of the Tennessee Inspection Bureau, to succeed 
Mr. Norton, 
On May 6, 1954, there was filed 


1. New Constitution 
2. List of members 


(Acknowledged May 10, 1954) ‘ 


On May 5, 1956, a supplementary list of members was filed. 


15. West Virginia: 


Original filing made November 17, 1947. 





le. 


ed, 


n, 


pon 


otice, 
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Several changes noted in designating local residents 
to receive notices as Manager of State Bureau changed, 
On May 6, 1954, there was filed 


1. New Constitution 
2, List of members 


On May 5, 1956, a supplementary list of members was 
filed ® 


16, Wisconsin: 
Original filing made on November 17, 1947. 
On May 6, 1954, there was filed 


1, New Constitution 
2, List of members 


On May 7, 1956, a supplementary list of member was 
filed. 


(Designations of resident agent were notarized 
in accordance with Wisconsin law). 
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EXHIBIT NO. 6 


ADVISORY, STATISTICAL AND TECHNICAL ORGANIZATIONS 


American Insurance Association 

National Board of Fire Underwriters 

National Association of Independent Insurers 
Mutual Insurance Accounting Association 
Inter-Regional Insurance Conference 
Multi-Peril Insurance Conference 

National Fire Protection Association 
Reporting Form Service office 

Western Underwriters Association 

Farm Underwriters Association 

Underwriters Grain Association 

Oil Insurance Association 

Factory Insurance Association 

Underwriters' Laboratories 

Western Adjustment and Inspection Company 
Underwriters Adjusting Company 

National Association of Insurance Commissioners 
Insurance Accounting and Statistical Association | 
Insurance Accountants Association 

American Management Association 

Western Conference of Special Risk Underwriters 
Eastern Underwriters Association 
South-Eastern Underwriters Association 
Pacific Board of Fire Underwriters 


Standard Forms Bureau 
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Rating Bureaus in Other Territories 

american Mutual Insurance Alliance 

Cotton Warehouse Inspection Bureau 

vermiculite Institute 

National Lumber Manufacturers Association 

American Institute of Timber Construction 

Gypsum Association 

american Iron and Steel Institute 

American Institute of Steel Construction 

Portland Cement Association 

Laundry and Cleaners Allied Trades Association 
Wire Reinforcement Institute 

Insulation Board Institute 

Prestressed Concrete Institute 

National Automatic Sprinkler Association 
Metal and Roof Deck Tehcnical Institute 

American Petroleum Institute 

Edison Electric Institute 

Magnesium Association 

Manufacturing Chemists Association 

Society of the Plastics Industry 

Grain and Feed Dealers National Association 
National Bureau of Standards (U.S. Dept. of Commerce) 
National Bureau of Mines (U.S. Dept. of Interior) 
U.S. Department of the Army, Corps of Engineers, 


Research of Development Laboratories, Fire 
Fighting Branch 


47932 O—60—pt. 4 41 
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U. S. Naval Research Laboratory 


U. S. Dept. of Agriculture, Forest Products Laboratory 
Madison, Wisconsin ' 


Factory Mutual Laboratories, Norwood, Massachusetts 


British Joint Fire Research Organization, 
Hertfordshire, England 


American Gas Association Laboratories, 
Cleveland, Ohio 


Underwriters Laboratories of Canada 


Southwest Research Institute, Fire Technology Section, 
San Antonio 


Armour Research Foundation, Illinois Tech 
Underwriters Service Association 

Improved Risk Mutuals 

University of Maryland Fire Service Extension 
Oklahoma Agriculture and Mechanical College 
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EXHIBIT NO. 7 
ANALYTIC SYSTEM SCHEDULE SERVICE 
SPECIAL SCHEDULES 


Breweries and Malt Houses., 
Supplement Pl ecccscceceeeDQC. 


Brick, Tile, Terra Cotta & Sewer Pipe Works 


& Plaster Mfg.. 
Business Interruption Schedule.., 


Supplement #1. ncnnennas oa 
#e 


Coal Gas By-Products Plants..... 
Coal, Water & Oil Gas Plants.. 
Supplement Ph kaa 

' 


Commercial Greenhouses 
Copper & Iron Mining Plants 

(Michigan, Minnesota, Wisconsin). 

Cottonseed O11 Mills. 

Supplement eo 


Country or Mill Grain Elevators. 
Supplement #1...... 


Distilleries.. 


Supplement #1.....esee+0+Mar. 
Electric Car & Trolley Bus Houses 
Supplement Ph a 0 0,.0.46,0.00,0. 00s 
tteccs once CCR 
Electric Generating Stations..... 
Supplement flesessseeeee Mar, 


TS 4 ion deen 


Exterior Fire Protection.. 


Revised..... 


Fibre Storage Yards... 

Supplement 1.. 
Fireproof Apartment Houses..... 4 e0.6 
Fireproof & Semi-Fireproof Dwelling Schedule.. 


sates ee 


Supplement #1. 


} 
| 
? 


Edition 


- Nov. 


- Sept. 


« Cat. 


May 


. Nov. 


Oct. 


Feb. 
May 


Jan. 


Mar. 
June 


. Dec. 


Dec, 


Aug. 


Aug. 


Feb. 
Apr. 


Sept. 


Nov. 
Jan. 
Mar, 
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Date 


1938 


1916 
1956 


1901 


1904 
1915 


1937 
1930 


1930 


1936 
1926 


1951 


1933 
1940 


1951 


1928 
1953 


1938 
1955 


1940 
1940 
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Name 
Piour & Cereal Ml130i vs cae SIUC OE NE KS 


Edition Date 
a, 


power taddeae JON, 

Supplement - 41 ucs<csesvtsavedaac 2oee 

2 Pov ccccccewensdUune—1922 

= Pecsacaessanscee ae 

= Pi ececsecescspaue®. 39 

’ BevvvrevereemOte MSZ 

ss PO. ccscecdddken DOG? 19393 

, PT cvicsivssenDee? 1951 
GEES FRCS IOS ce tee hs Pee CES Ficccesessvoesoeccss MAP. 
Inherent Explosion (Unsprinklered Risks)......e..+5. July 

REVISION. wecccccccesvess Sept. 1940 

Supplement #1.....+.0622-FeD. 1949 
Lead & Zinc Mining Plants (Wisconsin).......eceee-- Dec, 
PAOTDEP TOPIS 6 6. 6:0:0:050'0 s 16 0866 COS KOS OVE TO Cones MER, 
Movable Coal, Ore & Stone Handling Apparatus....... Apr. 
Movable Coal, Ore & Stone Handling eet es Sept 

Supplement #1....... Nov. 1946 
Merchandise & Materials Stored in Open Yards....... Jan. 
Natural Gas Pumping Stations (Public Utility)...... Apr. 

Supplement #1....e+eccce9dan. 1957 
OLE Dastraputing, Stat swiss. less ewes dowdccdecee FOD, 

Supplement #1.........+..-sept. 1952 
Oil & Gas Well & Lease PPOPETCIES .veccccccccccecrce APY. 
reaper & Puip Mili Scneduse coc il oorvrowrrre jibe ses Dee, 
Revised....eee. Mar. 
delete ce CORE 

Supplement #1...cccecdeewNOV¥, - 1925 
PECTOLEUM FPFOPETCICS SCHEAUIC. « cesicscccececovrsvece DECy 
Revised....... Feb. 

Supplement #1......eceeee0Ct. 1957 
Phosphate Fertilizer Plants.....ccccccss ° ee o> eas 

Supplement #1......+..+..Dec. 1945 
Portland Cement Manufacturing PlantsS.......cecceoees May 

Supplement #1........00. June 1922 

‘ Peveveveres ..-Apr. 1926 

, BB caccceddce Mate” 1938 
POCLOPSOR ce tbesinweenaceeen daha a aha erareietetahetetete’stercteteteeleis MOMs 
Power Shovels (Strip Mining Operations)....... d . Mar. 
Sawmills (Michigan & WisconSin)....cccccccccesseces NOV, 
SCESS- RUBPST Storage VaOraGecrercicrcrec'e’stectseeweeeceeseve June 

Supplement #1...... “oVeecAug. 1953 
Tanks & Liquid Contents (except Petroleum)......... Feb, 


Supplement #1........+..-Sept. 1952 
TAUMOT LCS 60s o-0-0'e'e"e 


eeeeveeve eeeeeeeeeeeeevene 


Apr. 


1921] 


1933 
1936 


1943 
1929 


1924 
1932 


1932 
1953 


1935 
1955 
1903 
1904 
1917 


1950 
1954 


1926 
1922 


1917 
1929 


1052 


47° 


1942 


1935 
1920 


Term 


Toba 
Toba 
Toba 
whis 
wind 





1933 
1936 


1943 
1929 


1924 
1932 


1932 
1953 


1935 
1955 
1903 
1904 
1917 


1950 


1954 
1926 
1922 


1917 
1929 
1952 
1942 


1935 
1920 
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Name 


merminal Grain Elevators....csceeececevccecececeees JULY 


Supplement #1.....-+.+...Dec, 1951 

- Fess sé ewavesses Sept. 1952 

¥ Ps cicciccdssshQRe IR 
Tobacco Handling Risks & Tobacco Sales & 


Storage Houses (Kentucky & Tennessee).......... 
Tobacco Storage WarehousSeS......sececcesesesesecces 
Tobacco Storage Warehouses (Permanent Storage Only 

Kentucky-Tennessce)..., 


Whiskey WAreNOUSES... cree rersccccccccvevecs 
Supplement //l............Sept. 1952 
windstorm Classification... .ccccesecesccess 

Revised.. 


eee 


June 
June 


May 
Apr. 


Sept. 
Feb. 
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Edition Date 


1948 


1941 
1941 


1949 
1952 


1942 
1955 
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The Analytic System 
for the 
Measurement of Relative Fire Hazard 


AN EXPLANATION 


Historical 


Schedule rating has for its primary object the measurement of 
differences in fire hazard between risks. It is so essential to the 
business of fire insurance that its beginnings and its progress have 
been virtually inseparable from that of the business itself. 


The origin of fire insurance as a business is generally placgy 
shortly after the great fire of London in 1666. As early as 17004 
distinction in rate of premium was made. This early discrimination 
as to hazard between risks was clearly a recognition of the first 
principle in rating, the very essence of which is differentiation ip 
accordance with the probability of fire damage. 


In early states of the business of fire insurance, differenti. 
ation between risks was relatively a simple process, often dependent 
largely upon judgment of underwriters or local committees. 


As the economy grew more complex, with introduction of variouy 


types of construction as well as development of numerous variations of | 


occupancy hazard and the establishment of fire protection facilities, 
judgment rating was supplanted by the use of schedules to accomplish 
uniform differentiation between risks. By a study of the known causes 
of fire, the reasons which made them spread or grow and the effective. 
ness of means of extinguishment, schedules were developed so that a 
greater rate of premium would be charged where there was greater 
probability of fire damage and conversely a lower rate of premium 
offered on those properties which were of a lower order of hazard. 


Divisions of Hazard 


Element of the Risk Itself: In making comparisons between various 
risks, four major factors are found which contribute to the relative 
amount of hazard inherent in the risk itself. These four factors 
found in any property are its structure, occupancy, protection and ex- 
posure. 


Structure: A frame structure, that is one with walls, floors and roof 
entirely of wooden construction, is subject to more complete destruc- 
tion in case of fire than a building with brick or masonry walls, thu 
leading to classification of brick versus frame construction. Fire- 
proof or fire-resistive construction requires recognition as a third 
principal class of structure. Through observation or study of numer- 
ous fires it is also found that many features within buildings contri- 
bute in various degrees to the spread of fire or to the increase in 
the amount of damage. Such factors include the effect of area, un- 
protected floor openings, height of building, type of interior finish, 
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geficient fireproofing and many similar features. These cannot be 
evaluated on any other basis but a knowledge of the behavior of fire 
under various conditions of environment. 


Occupancy: It is also apparent that the occupancy of the building is 
See ortant factor in the over-all hazard. As commercial and in- 


dustrial activities increased, not only were new hazards of occupancy 
introduced but each individual owner or operator introduced individual 
differences so that proper analysis of occupancy hazard could no 
longer be accomplished simply by named classes of risks without at- 
tention to individual characteristics. The importance of occupancy as 
a part of fire hazard cannot be over estimated. 


Exposure: In communities where both merchant and manufacturer have 
at ed places of business closely together to form congested areas, 
several buildings are usually subject to damage when fire originates 

in any one. The character of facing walls, the presence of fire walls, 
the proximity of buildings, the type of roof or roof surfacing, the 
number and character of openings in walls or protection on such open- 
ings and other factors, all affect exposure hazard which is recognized 
as a prominent cause of fire loss. 


protection: Most cities and towns have organized fire departments and 
have established water distribution systems for their use, to ex- 
tinguish fires and reduce the extent of their spread. Such public 
protection is not available to isolated properties outside of cities 
or in many small towns or unincorporated districts, and a proper 
analysis of risk must recognize differences in such fire fighting 
facilities. 


Private protection in the form of fire extinguishers, 
standpipes and hose, watchman's service, automatic alarm systems or 
other protective features maintained by the individual property owner 
upon his own premises also forms an important part of the element of 
protection and must be given proper analysis when appraising those 
features of fire hazard which are inherent in the risk itself. 


Element of Place 


In early schedules the anlaysis of fire hazard extended 
no further than a recognition of the physical differences inherent in 
the risk itself at a particular place. It was apparent, however, that 
there was great divergence of experience between various sections of 
the country. Extreme variation in the loss cost proved that the 


question of place in which the risk was located was a matter of prime 
importance. 


It is now well recognized that the ratio of loss to amount 
at risk (i.e., loss cost) in one state differs from the ratio of loss 
to amount at risk in another state. Individual states are usually con- 
sidered for comparison, because each state being an individual politi- 


cal entity has required that the experience as to losses should be 
kept with such division in view. 
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A comparison of the loss statistics in the various States for 
years prior to 1942 (when amount at risk was dropped out of the Annua) 
Statement) will establish this disparity in loss cost as an important 
item of hazard with which rating schedules must reckon. The same 
disparity can now be shown by comparison of actual rate levels betwee, 
states. Some of this difference is due to the factors of hazarg 
previously discussed, such as construction, occupancy, protection 
exposure, in the form of better construction and closer attention to 
occupancy hazards and better public and private protection. 


However, there remains a substantial difference for which no 
specific cause can be assigned but which is a product of differences 
in climatic conditions, extent of industrial development, population 
characteristics and other intangible factors which influence thig 
feature generally designated as the Element of Place. 


Element of Time 


The last important division of fire hazard is perhaps less 
generally understood than any of the features previously discussed, 
The ratio of loss to amount at risk in any given state may vary widely 
between different years or for different periods of years. The 
records will show cyclical periods of high or low losses in all loca}. 
ties and on all classes of business. These cyles may be due to 
countrywide prosperity or depression, to unusual weather conditions 
such as excess rains or drouth, or to an extended war period resulting 


in expansion and speed-up of industry. This variation over a sequence 


of years is termed the Element of Time. 


Nevertheless, the difference in loss cost of one year compare , 
with another is not sufficient cause for a variation in premium rates, 
Such a practice would necessitate the changing of rate levels for 
every state in the entire country once each year because the ratio of 
loss cost is always changing. It would impose upon the business an 
unwarranted and unnecessary expense and produce a lack of reasonable 
stability in insurance cost conducive to dissatisfaction on the part 
of the insuring public. 


In recognizing the element of time, we must use a sufficient 
number of years as a unit to minimize as far as practicable this annuw 
fluctuation. Even then past experience as to loss cost in any state 
or territory is at best merely an indication and is not a positive 
prediction as to what the loss cost will be in the future. 


The Problem of Measurement 


From the foregoing it is evident that any system for estimatin 
the fire hazard must measure that hazard this year and next year and 
for years thereafter and must be sufficiently flexible to follow the 
ever changing loss cost for the place and time, while maintaining a 
logical relationship in hazard analysis of each individual risk as 
compared with other risks. This is the problem which schedule ratin 


see 
Rel 
50 | 


ind 
nec 
pri 
wit 
mea 
til 
has 
res 


eve 
als 
bet 


rat 
tha 
for 


to 

dif 
deg 
thr 
haz 
com 


mak 
haz 


too 
ple 


of 


as 
tic 


abc 
pre 


cor 





ess 
sed, 
| Widely 


locali. 
) 
ions 
Sulting 


equence } 


‘Ompared . 


1 rates, 
‘or 
tio of 
iS an 
ynable 
> part 


cient 

LS annul 
state 

tive 


stimatin 
ar and 
ow the 
ning @ 
K as 
rating 


THE INSURANCE INDUSTRY 2545 


seeks to solve, and which the Analytic System for the Measurement of 
Relative Fire Hazard has solved with considerable success during the 
50 years it has been in use throughout a wide territory. 


Necessity of Measurement 


The fire insurance business, like all lines of business and 
industry, faced with intensive competition between companies, must of 
necessity give close attention to the establishment of proper selling 
price or in other words the proper allocation of cost in accordance 
with the degree of risk undertaken. Just as the necessity for the 
measurement of cost has produced elaborate cost systems for our mercan- 
tile and manufacturing industries, so also the fire insurance business 
nas been faced with the necessity of proper measurement which has 
resulted in the evolution of the detailed rating schedule as it exists 


today. 


The integrity of measurement afforded by a schedule is tested 
every day. Comparison of rates is constantly being made by individu- 
als between their properties and those of others, between cities and 
between entire states. The property owner may ask for a detailed 
explanation of every item in the make-up of his rate. He compares his 
rate with the rates of others engaged in similar lines. He insists 
that important differences in hazard shall be satisfactorily accounted 
for. When hazards are eliminated or lessened, he expects a reduction 
in rate. 


On the other hand the insurance companies rely upon the schedule 
to develop proper distinction in rates where there are recognizable 
differences in the potential hazard. The matter of measurement of 
degree of risk is also of concern to supervisory authorities. Only 
through the use of an intelligent analysis of physical differences in 
hazard can these demands of the property owner, the insurance 
companies, and the supervisory authorities, be adequately satisfied. 


Punitive and Measuring Schedules { 


Some of the earlier rating schedules often took a punitive form, 
making individual charges that were relatively higher than the actual 
hazard warranted in order to provide greater incentive for correction 
of undesirable conditions. As a result rates were almost invariably 
too high at the beginning and too low after improvements were com- 
pleted. The Analytic System is not a punitive schedule, but is purely 
a measuring instrument, a standard of measurement by which the amount 
of fire hazard may be computed. Its individual charges and credits, 
as nearly as experience and judgment will permit, measure the condi- 
tions for which they stand. 


With such a system the hazard in the risk when modified brings 
about a readjustment of the rate that still leaves the rate at a 
proper level. This underlying philosophy emphasizes the need for the 
amount of detail and the careful distinctions made between various 
conditions, which are characteristic of the Analytic System. 
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Measurement and the Thing Measured 


It has been previously. shown that the problem of constructive 
rating requires measurement with reference to the hazards of time 
place, and the risk itself, which are the various elements compris, 
the over-all fire hazard. Measurement implies comparison of the th 
measured with some other thing. If, for example, we wish to know the 
length of a piece of lumber, we must of necessity compare its length 
with the length of some other thing, a foot rule for instance. hus 
our knowledge after this measurement or comparison is entirely a 
matter of relations; we have simply found the relation between the 
length of the foot rule and the length of the piece of lumber. 


Our knowledge of most things is a knowledge of relations 
obtained by observation of their characteristics in comparison with 
known values. Knowledge of the properties of things is therefore 
obtained by a process of comparative measurement. Fire hazard 18 not 
an exception to this principle and if it is to be measured it must te 
done by a comparative or relative method. The fundamental theory of 
the Analytic System therefore, involves the measurement of comparative 
or relative fire hazard. Measurement is the means through which it 
seeks to compare the fire hazard of one risk with that of another, in 
other words it attempts to establish relationships. 


In the technical language of fire insurance each separate 
building with its contents is known as a risk and it is the hazard ip 
these individual risks which must be measured. There is wide varia. 
tion in fire hazard between risks. Premium rates for fire insurance 
range between wide extremes, the low being less than three cents ang 
the high being several dollars for each $100 of insurance and yet 
experience with losses will substantiate that this range of hazard 
exists. The real problem then is the measurement of quantitative re. 
lations as a basis for comparison so that it would be approximately 
correct to say that a risk with a rate of fifty cents bears a po- 
tential hazard equal to twice that of another risk with a rate of 
twenty-five cents. 


Relativity in General 


As previously stated, measurement is comparison and the pur- 
pose of our measurement is to establish the relations which exist 
among things. Most human knowledge is relative. We think in compari- 
sons and our mental conception of things is based upon their relations 
to other things. This philosophical truth is applicable to fire 
hazard, and our knowledge of fire hazard is entirely a knowledge of 
relations. 


As A. F. Dean, the author of the original concept of the 
Analytic System, has said: "The sum of fire hazard in every risk is 
made up by its parts and its environments, and the relativity of its 
parts, as well as its relativity as a whole to other risks, is shown 
by the fact that its hazard can be demonstrated quantitatively only 
by the laws of average, through which it is made a sharer with an in- 
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definite number of other risks. There is, perhaps, nothing amenable 
to measurement in which relativity is more in evidence than in what 
we term fire hazard, for this relativity literally confronts us at 
every turn. The fact cannot be too strongly emphasized that in fire 
hazard we are dealing with relations." 


Prior to the advent of the Analytic System all schedules con- 
sisted mainly of a series of flat charges and credits expressed in 
dollars and cents. By this method recognition of the principle of 
relativity and the maintenance of constant relations between various 
elements of hazard were impossible. Such schedules could not cope 
with the differences exhibited in the loss cost due to changing con- 
ditions of time and place. Also, when changes occurred in the risk 
itself, any change in a specific charge altered the relationships be- 
tween @ll of the charges and between the charges and the over-all 
result. This necessitated altering the schedules by an increase or 
decrease in all or part of these fixed charges and credits, or devis- 
ing new schedules. This continuous process of rebuilding of schedules 
resulted in their loss of any permanency. 


In order to meet the necessities of the business and to over- 
come these difficulties, the system of percentage charges and credits 
related to a uniform standard was conceived by A. F. Dean. If re- 
lationships are what a schedule is intended to establish and this 
knowledge of relations was of vital importance to the conduct of the 
pusiness, then a schedule which maintained relations between each of 
its component charges as well as the final result, would have a 
permanency and utility never attained in rating schedule work. This 
idea he termed Relativity. 


Relativity of the Risk Itself 


One of the earlier editions of the schedule included in its 
preface the following explanation of relativity of the risk itself. 


"Pire hazard as a whole is a compound, not of dissociated but 
of related parts, and each part is as amenable to the law of averages 
as the total composed of all these parts. If, under the law of 
averages, a thousand buildings of given construction, occupancy and 
protection will show a given ratio of loss to valve during a given 
period, under the same law a thousand flues, hatchways, skylights, 
well-holes, wooden ceilings, or other parts of the buildings, of given 
construction will each contribute its unvarying quota of this ratio, 
hence the several parts stand in a position of unchanging relativity, 
not only to the whole but each to the others. 


"Pire hazard is, by nature, a network of relativity. If under 
the law of averages the relativity between the whole and its parts 
does not change, and the relativity among the several parts themselves 
is constant, it follows that each charge bears an unvarying relation 
to the basis rate, or conversely, the basis rate a constant relation 
to the other charges. This being the case it is false logic to treat 
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the basis rate or any of the charges as a dissociated element of 
hazard, for every change in basis rate or charge involves a disturp. 
ance of their mutual relativity. 


"The real question in establishing every charge is, What 
ratio of the total loss will this feature of hazard under the law of 
average probably contribute? When this ratio has been established 
judgment. and experience, it should take its place in every schedule 
as a fixed ratio bearing a constant relation to the whole and its 
several parts. This end may be reached by making all charges per- 
centages of some common standard and the natural, in fact, only 


| 


possible standard for this purpose is the basis rate, because it enter | 


into every rate, while charges do not.” 


Relativity of Place 


Having established a series of constant relations between th 
basis rate and the individual charges and credits which make up the 
final rate, application of such a schedule in more than one state 
permits making an intelligent comparison of the difference between 
rates in the various states. If, for instance, the ratio of loss fop 
each one hundred dollars of insurance at risk is materially different 
in one state when compared with the loss cost of another state, a 
corresponding difference in rate must be obtained. This 1s accomplig. 
ed by using a higher basis table for the state which shows the greater 
loss cost. 


In one state, for example, it may be found necessary upon 
application of the Analytic System to select a basis table of 80 of 
the master table, whereas in another state a basis table of 60% of the 
master table produces satisfactory results. Therefore, the relation 
of the basis rates in the two states is as 60 is to 80, or as 3 is to 
4, In other words, the basis rate for a risk in one state would be 
25% less than the basis rate for the identical risk in another. More- 
over, the final rates will then stand in the same proportion of 3 to 4, 
because the individual charges and credits are all percentages of the 
basis rate. 


EXAMPLE I. 
(Illustrating Relativity of Place) 
State A State B 

Basis Rate (Class Ten) 60c 80c 
Charges 

Area 6% 

Walls 8% 

Floor Openings 12% 

Occupancy 15% 

Total Charges 41% = 25c 33¢ 

Building Rate 85c¢ $1.13 
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EXPLANATORY: The example is based upon a comparison of two build- 
ings of similar construction, occupancy, protection and without 
exposure. One building is assumed to be located in state A and the 
other in state B. The charges are in every case percentages of the 
pasis rate. The charge for area in the building of state A, for ex- 
ample, is 6 per cent of the basis rate (60 cents), which is .036 cents 
whereas the charge for area in the building of state B is 6 per cent 
of the basis rate (80 cents) which is .048 cents. Note the unchanging 
relations between the basis rates, individual charges and final rates. 
While it is true that we seldom find in different states two buildings 
which are identical in structure, occupancy, protection and exposure, 
the relativity of the basis rates and all hazards common to both risks 
4g still maintained. All other differences are due to hazards inherent 
in the risk itself. 


Re lativity of Time 


The other important situation under which it is both desirable 
and necessary to produce and maintain relativity, is in the measuring 
of those differences in the loss cost which result from the changing 
experience over a period of years, or that part of the fire hazard 
which is called the Element of Time. When it becomes necessary as a 
result of this changing loss cost to bring about a variation in the 
premium rate, this can be accomplished under the Analytic System by 
the same simple adjustment of the basis tables as previously explained. 
In making such changes to recognize the Element of Time, relativity 
between the various elements of the Risk Itself and relativity of Place 
are still maintained, because of the fact that these relationships are 
all expressed in terms of percentages of the basis rate. 


EXAMPLE II, 
(Illustrating Relativity of Time.) 
Time Period A Time Period B 

Basis Rate (Class Ten) 60c 50c 
Charges 

Area 6% 

Walls 8% 

Floor Openings 12% 

Occupancy 1 

Total Charges 41% = 25c 2lc 

Building Rate 85c Tle 


EXPLANATORY: The example is based upon an assumed difference in rate 
on the same building at two different times - the reduction being 
brought about by a material reduction in the loss cost over a period 
of time. Note, as in the previous example, the relation between the 
basis rates, individual charges and final rates. Note also that the 
reduction in the basis rate of i6 2/3 per cent reduces the effect of 


each charge and the final result by the same amount, namely, 16 2/3 
per cent. 
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The Determining Factors in Selection 
of Individual Charges or Credits 


With all charges under the Analytic System for construction 
and occupancy expressed in ratios or percentages of the established 
basis rate, the question arises as to what methods are used in the 
determination of individual charges which make up the rate or the 
estimate of hazard. In Example II, for instance, why should the 
charge for area be 6% or the charge for walls 84? Reference to the 
schedule will show that elaborate tables are provided for area charges 
or deficient wall material charges to cover the range of hazard frog 
these sources, and similarly charges are assigned to many other 
features of hazard. 


These charges and credits are established as estimates 
based upon study and anlaysis of physical features and the behavior of 
fire; the basis of judgment is the combined experience developed by 
careful observation over a long period of time. The element of chance 
does not appear to a greater degree in the process of measuring fire 
hazard than it appears in any other calling where cost estimates must 
be ascertained. 


In the process of establishing these relations close at. 
tention is paid to consistency, and hazard analysis is carried into as 
many detailed elements as are within practical limits. Under such 
analysis, the probability of error is minimized, and since positive 
and negative errors are equally probable, errors of judgment in 
establishing the individual factors tend to offset each other and pro. 
duce a mean which in the final individual rate will lie very close to 
the truth. 


Furthermore, these charges and credits for the appraised 
features of hazard in risks may permeate an entire group of even 
several groups of risks, and although individually of minor signifi- 
cance, they tend in the aggregate to provide relative equity in the 
analysis of individual factors of hazard appearing in various groups 
of risks. 


If an assumed individual charge in the schedule is too high 
to be ratified by the average judgment, attention is immediately 
focused on this feature, and the charge is soon brought down to a 
point where it will stand critical examination. If the charge is too 
small, further observation will soon bring about correction. 


Under the law of averages, the range of deviation from 
exact adequacy in each charge is so reduced that it is generally con- 
ceded that the specific charges and credits in the schedule have in 
them the element of objective fairness, as a means of proper measure- 
ment of potential hazard. 


There are many factors in fire hazard which can be closely 
estimated by analogy, but there is no way to tell with exactness what 
measure of influence they exert in increasing or decreasing a specific 
loss or the aggregate of losses. For this reason these charges are 
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not amenable to Statistical investigation. Yet in the construction 
or application of a schedule, we must deal with parts of risks which 
are and always will be ignored in the classified statistics of annual 
experience. 


It is not feasible to keep a record of annual experience 
of the fire loss contribution of deficient walls, vertical openings, 
yooden cornices, large area, flues, or of the innumerable variations 
4n occupancy conditions, because these things do not lend themselves 
to such determination. Yet we know that each of these parts consti- 
tutes a recognized factor in the hazard of risks as wholes, and it is 
rightly assumed that each factor is as amenable to average as the risk 
units themselves. Charges can be established for them by observation, 
comparison, conference and a reasonable consensus. 


The schedule thus classifies hundreds and thousands of 
different structural conditions, occupancy hazards and exposure or 
protection conditions under a method which, while based upon consensus 
and underwriting judgment, nevertheless provides classification of 
nazard far more extensive and systematic than can be done by any other 
method of classification. Its method is scientific in that it is a 
classification of like hazards and not a grouping of unlike hazards. 
Unfair discrimination is avoided because risks of essentially the same 
nazard are given the same rate whereas under other methods of classi- 
fication risks of essentially the same hazard may be given different 
rates under like conditions. 


The function of the schedule is thus in harmony with the 
provisions of the insurance statutes of the various states, in that it 
establishes the relation of hazard found in one risk to that found in 
another risk and maintains such relativity irrespective of the chang- 
ing experience and adjustments necessitated by the elements of place 
or time, permitting adjustments to be made not only in a manner which 
will assure that they not be excessive or inadequate, but also ina 
manner that will not be unfairly discriminatory. 


General Features of Analytic System 
Arrangement and Application 


The Analytic System is divided into chapters which provide 
specific analysis for each of the major divisions of hazard. Attentim 
is first given to classification of buildings or structures, which 
defines the various elements such as walls, floors and roofs of build- 
ings and then classifies them according to three major structural 
classes designated by the symbols A, B and D. There is also a classi- 
fication of fire divisions which specifies the conditions under which 
structures may be rated as separate buildings. 


Following this are three major sections of the schedule 
giving the master basis tables and the various structural elements to 
be analyzed for each type of construction. Buildings designated as A 
are generally referred to as fireproof but may also include certain 
types of incombustible construction. B buildings are generally 
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referred to as the Brick class and include masonry wall buildings with 
combustible’floors and roofs, but also comprise buildings having in- 
combustible exterior walls but with combustible roof or with com- 
bustible contents. The third section deals with D buildings which are 
also referred to as Frame construction. 


In these three chapters, directions are given for the 
selection of the proper basis rates, recognition of various elements 
of hazard by means of specific percentage charges, such as for height 
area, exterior walls, inferior additions, roof construction, floor ’ 
openings, deficient fireproofing of columns and beams in fireproof 
buildings, interior finish, chimneys and stovepipes, and others, 


A further chapter deals with credits for private protectio, 
such as fire extinguishers, standpipes and hose, watchman's service, 
fire alarm connections, or fire brigades. 


Occupancy is then classified according to three major con. 
siderations, one, the hazards of Cause or the things which originate 
combustion, two, Media, or the measure of combustibility of the 
materials in the occupancy which governs the rapidity of fire spread, 
and three, Effects, or damageability, which classifies the suscepti. 
bility of the substances in the occupancy to damage from the direct or 
indirect result of fire. This classification is supplemented by a 
Getailed analysis of the various basic causes of fire, both those 
common to most every risk and those of a special nature found in 
certain types of occupancy. There is a further analysis of occupancy 
hazard into these various components by means of an elaborate occu- 
pancy list which classifies each of well over eight hundred primary 
occupancies in accordance with these considerations of cause, combusti- 
bility and damageability. 


There is a chapter devoted to external exposures, which 
gives careful analysis to the various conditions under which fire may 
be radiated or transmitted from one risk to another. 


The schedule does not provide the means to appraise public 
fire protection, but rather uses the results obtained under a 
Standard Grading Schedule, employed by the rating bureau on the smaller 
cities and towns and by the National Board of Fire Underwriters for 
the larger cities. These gradings are translated into the effect upon 
reduction in hazard by applying successive discounts in the construc- 
tion of the basis tables as described below. Details of the protectin 
gradings are not included here as they are described in full in the 
Standard Grading Schedule. 


Development and Definition of the Basis Rate 


When the business of fire underwriting was first practiced, 
risks were written under a flat or so-called minimum tariff or rate 
The entire charge or rate was a basis rate. As underwriters began to 
analyze the several hazards represented in the risk, a specific charge 
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or credit was attached to each part, leaving a smaller amount left in 
the basis rate. Therefore, the basis represented the unanalyzed part 
of the total hazard and was often referred to as the residuum of un- 
analyzed hazard. Since it was a nucleus or basis, it became the basis 
rate. 


Principles of Construction of the Basis Tables 


Experience of underwriters has demonstrated that the hazard 
of brick buildings located in a city of the best class of municipal 
protection (Class One) would usually have a hazard slightly more than 
half of the hazard of like buildings situated in an area where there 
ig no fire protection. With frame buildings, which generally burn 
with greater rapidity and are thus benefited to a lesser degree by the 
efforts of a municipal fire department, the hazard in a Class One city 
is usually estimated to be about two-thirds of the hazard of like 
puildings without protection. 


These relations are approximately maintained in the basis 
tables established in the Analytic System by means of successive dis- 
counts distributed between classes to provide suitable reduction in 
pasis rate for the protection available in each grade. In the case of 
fireproof buildings, most of the discount or reduction in basis rate 
for exterior protection is applied between Class Ten and Class Eight 
because with such construction, spread of fire is much slower and 
effectiveness of fire fighting facilities correspondingly increased. 


Even under the best of fire department protection, however, 
the effectiveness of such protection is diminished in combustible 
puildings for stories above grade. These stories therefore receive 
penalties which are varied according to height above grade. 


The Contents Rate 


It is readily apparent that the contents of buildings are, 
as a rule, more subject to damage by fire, smoke, water, etc., than 
the building itself. It is evident therefore that barring unusual 
circumstances, the rate on contents should be higher than the rate on 
the containing building. 


Reference has already been made under the classification of 
occupancy to the division of occupancy hazard into cause, medium, and 
effect. The effect or damageability has to do with the relative 
susceptibility of a building's contents to damage from the direct or 
indirect effects of fire. The Analytic System provides anlaysis of 
the susceptibility of contents to resultant effects by means of seven 
grades of damageability, and a charge or a differential is assigned 
for each grade of damageability under each class of exterior fire 
protection. This differential then is the amount added to the build- 
ing rate in order to obtain the rate for contents. Charges vary 
according to the floor on which located, higher charges being made for 
each succeeding floor above or below grade, in recognition of the 
lesser value of fire protection and the greater probability of damage 
to materials situated on other than the grade floor. 


47982 O—60—pt. 442 
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These differentials are also graded to recognize the fact 
that municipal fire protection is generally of lesser value to WAB. | 
contents than to buildings. Thus, an increasing differential is 
added to the building rate as the grade of municipal protection in. 
proves. However, it should be noted that even with the use of an 
increasing differential, this does not produce higher rates on con. 
tents than would apply for a similar risk under poorer grades of 
municipal protection. 
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Starred Occupancies 2 Ae 

In the analysis of occupancy hazard, it 1s recognized that ee 

certain types of risks with quick burning material such as volatile -* 

flammable liquids or loose vegetable fibers develop so rapidly that 5. To 

the value of fire department protection is materially less than in the | 6 Far 
case of other occupancies. To recognize this factor, provision is 

made to increase the basis rates by progressively larger amounts for | 7. Pul 

the better grades of municipal protection. a Me 
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EXHIBIT NO. 9 


STANDARD CLASSIFICATION 
“ MAJOR PERIL 10 
n- CONSOLIDATION FOR RATING CLASS DIVISIONS 


‘act W.AB. Form No. 46a 5-1953 500 




























DWELLING AND FARM SCHEDULES 
| J, Dwellings -----—--oceo-e-------eeeeencsssoseeeeecnnesssesennenons idnaleiedladitbatidianatenice 009, 019, 029 
| 9, Apartments .....--.------e--co--secescsecessnessseenseessenceseee ‘ ....030, 031, 032, 033 
3. Boarding & Rooming Siegen, etc. 007 
that & Sensomal Dwellings, ete. nn .nnesncsesecscsesecovescseessennsecennseennessens 011 
Lle §, Total Dwelling Schedule —....eeccssecscseeeessssssnseseeeesesnnnereerseensO07, 009, 011, 019, 029, 030, 031, 032, 033 
vb | I peinteipennsdinteosSgprianesirsneoccapnstabied 021 
ig ANALYTIC SYSTEM 
for | 7, Public Buildings, Churches & Educational Institutions ..... 085, 090, 105 
MN, NORUONINOD 5 mans enocnsmsprsmawsnenesemwaencnesoenncne 041, 042, 043 
9, Mercantile Contents -.........-.-.-------2-cneesseeenees ; Sab rami 002, 051, 052, 053, 054, 056, 057 
" 10. Non-Manufacturing Risks ~.......................... : Bee helncacneel 070, 075, 083, 084, 093, 094, 100, 745 
wn, I piso aeseciinsenncnninsentinccsssececi iocsidhcnidaathesDenibsasngioaal 121, 122, 123, 125, 135, 140 
ntents 12. Food & Kindred Products 2... ...ccsessseesssseen sssessereveeeeeeeZ00, 205, 210, 220, 225, 230, 235, 240, 250, 255 
of 13. Textiles & Cloth Products as 305, 310, 330, 780, 785 
IR UMNO GOONS sen cpecoeessreneeesenerennn 355, 360 
15. Woodworking Risks ................ 5 400, 405, 410 
} Serums wrmepeuemccmmn wamel PrinnCingy ns sesepeneeersenes 445, 480, 485 
17. Chemicals, Pharmaceuticals & Plastics 220... ececssesecseesee-e 500, 505, 510, 550 
I i ns eicnecded nas esos temeninhsphtcnlsasomsatcsapelfae 575, 580 
f 19. Stone, Clay, Mineral & Glass Products 2.2.0.2... 600, 605, 610, 615, 651, 655, 660 
. have soccer opcnppsnnebnsienseagtinnividesinancienanadigngsnonesissiicanilili 681, 685, 690 
e- TMI WORE NG nna ssenereereneste icndeedeapeelegcats 820 
require | 22. Coal Mining Risks ....... eae .....625 
h to | 23. Total—Mercantile & General Mig. “(Analytic Secuaed 
(Items 8 to 22 incl.) 
he SPECIAL CLASSES 
re IS PUI sac cccnsesigeniasosoouisieansins sousacesesniesniniowesven 110 
OS icsisediantbanitisiendiningpitinitienitaicdiaatitelemmiaimilaatiie 115 
26. Cotton Warehouses and Compresses 20.22 ecccccecceeeeeeeeeee 130 
I eo cca sicnernenteeaininiiiiniaiis 145 
28. Tobacco Warehouses and Rehandling .......... pee oe 150 
Die MUST erent nas sassckecSheccncninensicennenence 155 
I OE gow csccsssutmccsesnennsenemnenensesnnadecunettian 161 
IUD. sass ahtiudnsersoncicainnsitiieemesietieeintnibainmmeas 215 
| 32 Distilleries teins inidcinshaadatieesiAaaliesihie 245 
33. Cotton Gins inten leaps acer 275 
i aieatanndle tnadecinisipedonecsideckiociente ascescielaniaaghenieatiiata dic 340 
35. Saw Mills, Lath and Shingle Mills, ete. 20.0.0... cccccccceeecceeee 380 
EOI, IIE OO 165, 385 
or ome Pelp Mille dincagieiaie ae 440 
38 Pulp, Straw and Waste Paper Yards W000 450 
{ 9. Mining Risks (other than coal) ...........-c.ccccccccecceccececcsecsececoceseeee 
40. Electric Traction Property ..................... 
fameve Ceemerating Stations. 


42. Gas Plants and Pumping Stations i 
uM MSNA 805, 810, 815 
| 44. Sprinklered Risks, Non-Mfg. ..... 905, 910 
| 45. Sprinklered Risks, Mfg. ........... 920, 925 
4%. i 


. Total-—-Special Classes 
| (Items 24 to 46 incl.) 


~ 
Ss 


48 Scheduled Railroad Property ..........--ccc-scssesscsscssessseeeeeeeeseeeeee........750 
4. Total—Major Peril 10 


— 
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THE INSURANCE INDUSTRY 2557 


EXHIBIT NO. 10 


FIRE PREVENTION - SAFETY - PUBLICATIONS 
#ANALYTIC SYSTEM - HANDBOOK ON FIRE PREVENTION 


Fire Prevention Recommendations 
Inspection Report Manual 


State Fire Prevention Association Notices 
(Combined with handbook on Recommendations ) 


How To Plan A Town Inspection 
(A guide for the use of advance arrangements 
Committees of the State Fire Prevention 
Associations in Midwestern Territory) 


Speakers Guide on Fire Prevention 
(A handy key for preparing Material for 
public addresses) 


Activity Ideas For Planning International 
Fire Prevention Week 


How To Keep Christmas Merry And The 
New Year Happy In Your Community 


In addition to the above the Bureau issues Fire Prevention 
Inspection Forms for Inspectors, a form for the use of the 
homeowners to check hazards and recommended safeguards, 
also annual reports on State Fire Prevention Associations 
including the Fire Department Instructors Conference, 


*This handbook is quite generally used by the insurance 
industry, as it shows typical forms of construction, 
approved arrangements of hazardous devices and installation 
of protective appliances. The booklet is pictorial and 
embodies the standards of the National Board of Fire 
Underwriters, which the Analytic System follows. 
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